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Weaver  v.  The  State. 

[No.  18.897.    FUed  January  8.  1900.] 

CoifTisVAVcm.'^ Absence  of  WitnesB.— Affidavit— CrimiruU  Law,— An 
affidavit  for  a  oontinuance  on  account  of  the  abeence  of  a  witness 
must  affirmatively  show  that  the  applicant  believes  the  facts  to  be 
true  which  he  alleges  he  can  prove  by  the  absent  witness,   p.  S, 

Sams. — Ahunoeof  WitneM.-^Affidavit.'-Criminal  Law, — An  affidavit 
for  a  continuance  on  account  of  the  absence  of  a  witness,  alleging 
that  the  applicant,  who  had  been  confined  in  jail  for  four  months 
prior  to  the  time  of  the  trial,  had  placed  in  the  hands  of  one  of  his 
attorneys  the  names  of  his  vntnesses,  and  the  witness  in  question 
was  not  subpoBnaed  for  the  reason  that  the  attorney  was  informed, 
as  he  understood,  that  a  subpcena  would  be  issued  for  said  witness 
and  sent  to  the  sheriff  of  an  adjoining  county  by  another  attorney 
does  not  show  that  due  diligence  was  used  to  obtain  the  absent 
witness,  pp.  Jh^. 

Sams. — Absence  of  Witneas-^Affldavit—Criminal  Law.— An  affidavit 
for  a  continuance  because  of  the  absence  of  a  witness  which  does 
not  show  that  there  is  any  probability  of  procuring  the  testimony 
of  the  witness  within  a  reasonable  time  is  insufficient,  p.  6, 

GRDcnrAL  Law.— JEWdence. — Sufficiency. — Appeal  and  Error, — Where 
in  the  trial  of  one  charged  with  larceny  the  evidence  was  of  such  a 
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oharacter  as  to  warrant  a  reasonable  conclusion  that  defendant  was 
connected  in  some  manner  with  the  larceny,  the  Supreme  Court 
will  not  reverse  a  judgment  of  conviction  on  the  insufficiency  of 
the  evidence,   pp.  6-9, 

From  the  Sullivan  Circuit  Court.    Affirmed. 

John  8.  BaySy  for  appellant. 

W.  L.  Taylor,  Attorney-General,  C.  C.  Hadkyj  Merrill 
MooreSy  Rowland  Evans  and  C.  D.  Sunty  for  State. 

JoBDAK,  J. — Appellant,  together  with  one  Frank  Weaver, 
was  charged  by  indictment  with  the  larceny  of  two  bales  of 
hay  of  the  value  of  $2,  the  property  of  James  S.  Leach. 
Upon  a  separate  trial  before  a  jury  he  was  found  guilty  as 
charged,  and,  over  his  motion  for  a  new  trial,  was  sen- 
tenced to  be  imprisoned  in  the  reformatory  prison  for  an 
indefinite  period  within  the  limits  of  the  statute  defining 
petit  larceny. 

Appellant  submits  for  our  decision  but  two  questions: 
(1)  It  is  insisted  by  his  learned  counsel  that  the  court  erred 
in  overruling  his  motion  for  a  continuance;  (2)  that  the 
judgmjent  is  not  sustained  by  sufiicient  evidence. 

The  record  discloses  that  on  October  17,  1898,  the  day 
of  the  trial,  appellant  presented  to  the  court  his  application 
for  a  postponement  of  the  trial,  and  supported  the  same  by 
his  own  affidavit.  The 'cause  alleged  for  a  continuance  was 
the  absence  of  a  material  witness,  and  the  facts  which  he 
desired  to  prove  by  this  witness,  and  their  materiality,  are 
fully  shown  imder  the  averments  of  the  affidavit.  This 
application  the  court  denied. 

Counsel  for  the  State  justify  this  ruling  of  the  court  for 
the  reasons,  as  claimed,  that  the  affidavit  in  support  of  the 
application  for  a  continuance  is  insufficient  in  at  least  three 
respects:  (1)  That  it  does  not  appear  therefrom  that 
appellant  believes  the  facts  to  be  true  which  he  alleged  he 
could  prove  by  the  absent  witness;  (2)  that  it  does  not  show 
that  due  diligence  was  exercised  to  obtain  the  evidence  of 
the  witness  in  question;  (3)  that  it  is  not  sho^vn  therein  that 
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there  is  any  probability  of  procuring  the  testimony  of  the 
witness  within  a  reasonable  time. 

Section  1850  Burns  1894,  §1781  R.  S.  1881,  and  Hor- 
ner 1897,  which  relates  to  the  postponement  of  a  trial  in  a 
criminal  cause,  requires,  among  other  things,  that  the  affi- 
daAat  made  in  support  of  the  motion  for  a  continuance  shall 
show  that  due  diligence  has  been  used  to  obtain  the  absent 
evidence,  and,  when  the  continuance  is  sought  on  account  of 
the  absence  of  a  witness,  it  must  be  shown  that  there  is  a 
probability  of  procuring  the  testimony  of  the  witness  within 
a  reasonable  time;  and,  further,  that  the  defendant  believes 
the  facts  to  be  true  to  which  the  witness  will  testify. 

There  is  an  entire  absence  in  the  affidavit  in  controversy 
of  any  direct  averment  or  affirmative  showing  whatever  that 
the  defendant  believes  the  facts  to  be  true  wMch  he  alleges 
he  can  prove  by  the  witness  in  question.  Such  averment  or 
affirmative  showing  was  requisite  in  order  that  the  affidavit 
might  respond  to  the  plain  requirements  of  the  above  statute. 

As  a  general  rule,  a  party  to  an  action,  who  seeks  to  post- 
pone the  trial  thereof,  is  required  clearly  to  show  that  he  is 
entitled  to  such  delay,  and,  where  his  application  is  governed 
by  a  positive  statute,  as  in  this  case,  before  he  can  demand 
a  continuance,  as  a  matter  of  right,  he  must  bring  himself 
fully  within  the  requirements  of  such  statute;  and  the  court 
will  not  indulge  in  any  inferences  or  presumptions  in  aid  of 
the  motion  or  application.  Ilvbhard  v.  State^  7  Ind.  160; 
Morris  v.  Statej  104  Ind.  457. 

Appellant  alleged  in  his  affidavit  that  the  absent  witness, 
Henry  Wilford,  "resides  in  the  southwest  part  of  Clay 
county,  Indiana,  within  a  short  distance  of  the  Sullivan 
county  line."  Upon  the  question  relating  t6  the  exercise 
of  due  diligence  by  the  defendant  to  secure  the  absent  evi- 
dence, the  following  facts  were  laverred  in  the  affidavit: 
"And  now  said  affiant  shows  unto  the  honorable  court  that 
he  has  used  due  diligence  to  obtain  the  presence  of  said 
witness  in  this:     That,  on  the   11th  day  of  the  present 
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month,  said  defendant,  who  is  now,  and  has  been  for  four 
months  prior  to  this  time,  confined  in  the  jail  of  Sullivan 
county,  placed  in  the  hands  of  one  of  his  attorneys,  J.  R. 
Brown,  the  names  of  his  witnesses  to  be  used  in  the  trial  of 
said  case  as  witnesses  for  and  on  his  behalf,  among  said 
names  being  the  above  named  witness,  Henry  Wilford. 

"And  now  defendant  shows  unto  the  court  that  a  subpoena 
was  not  issued  for  said  witness,  Henry  Wilford,  along  [with] 
the  subpoenas  £or  the  other  witnesses,  for  the  reason  that 
one.  of  the  attorneys  for  the  defendant,  J.  R.  Brown,  was 
informed  (so  he  understood)  that  a  subt)oena  would  be 
issued  for  said  witness  and  sent  to  the  sheriff  of  Clay  county 
by  one  Lee  Fenton  Bays,  who  at  said  time  and  is  now  assist- 
ing in  the  law  office  of  his  father,  John  S.  Bays,  one  of  the 
attorneys  for  the  defendant  in  this  case;  and  having  so 
understood  said  Bays  that  he  would  have  said  subpoena  so 
issued  for  said  witness,  he,  said  Brown,  did  nothing  further 
toward  subpoenaing  said  witness. 

"And  now  said  defendant  says  that  said  Lee  Fenton  Bays 
did  not  so  understand  that  Brown  was  relying  on  him  to  so 
issue  said  subpoena,  or  have  the  same  done." 

It  has  been  repeatedly  held  by  this  court  that  an  affidavit 
for  the  postponement  of  a  trial  of  a  cause  must  clearly  and 
satisfactorily  disclose  that  the  applicant,  under  the  particular 
circumstances,  has  exercised  due  diligence  to  obtain  the 
testimonv  of  the  witness  on  account  of  whose  absence  he 
seeks  to  delav  the  trial.  Personal  diligence  of  the  partv 
himself,  or  his  agents  or  attorneys,  or  a  sufficient  excuse 
therefor,  must  be  shown.  As  a  general  rule,  in  such  cases, 
the  negligence  of  the  applicant's  agents  or  attorneys  must  be 
charged  to  him.  Deming  v.  Pattersorij  10  Ind.  251;  Ward 
V.  Colyhan,  30  Ind.  395;  Miller  v.  State,  42  Ind.  544: 
McDermott  v.  State,  89  Ind.  187;  Burchfield  v.  State,  82 
Ind.  580. 

The  diligence  used  by  appellant  to  secure  the  evidence  in 
question,  or  the  excuse  which  he  offers,  is  based  upon  the 
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following  facts:  Prior  to  his  trial,  it  seems  that  he  had 
been  confined  in  jail  for  about  four  months.  On  the  11th 
day  of  October,  some  six  days  before  the  day  of  the'  trial, 
which  appears  to  have  been  commenced  on  October  17, 
1898,  he  shows  that  he  gave  to  one  of  his  attorneys  the 
names  of  the  witnesses  whom  he  desired  to  have  subpoenaed 
to  testify  in  his  behalf,  among  the  number  being  the  name 
of  the  absent  witness.  His  attorney  seems  to  have  omitted 
to  have  a  subpoena  issued  for  this  witness,  for  the  reason 
that  he  was  informed,  and  understood,  that  a  Mr.  Bays,  son 
of  associate  counsel,  would  attend  to  the  matter  of  having 
the  ^dtness  subpoenaed.  Mr.  Bays,  it  appears,  did  not 
understand  that  he  was  to  discharge  this  duty,  and  hence 
omitted  to  have  the  subpoena  issued.  Certainly  these  facts 
do  not  constitute  the  diligence  which  the  law  exacts,  neither 
do  they  show  a  sufficient  excuse  for  the  neglect  to  exercise 
the  required  diligence  to  secure  the  absent  evidence.  The 
mere  fact  that  appellant  was  in  jail  during  the  time  it  was 
necessary  for  him  to  prepare  for  his  trial  is  not  alone  suffi- 
cient. He  seems  to  have  been  represented  by  counsel  at  the 
time  he  was  confined  in  jail,  and  one  of  his  attorneys  under- 
took to  discharge  the  duty  of  securing  the  evidence  in  ques- 
tion, but,  by  reason  of  the  misunderstanding  stated,  failed  to 
perform  this  duty.  It  does  not  appear  that  appellant,  after 
giving  the  names  of  his  witnesses  to  his  attorney,  made  any 
inquiry  to  ascertain  if  any  effort  had  been  made,  upon  the 
part  of  the  attorney,  to  secure  the  evidence  which  he  desired 
on  his  trial,  or  gave  any  further  concern  in  regard  to  the 
matter,  but  seems  to  have  relied  wholly  upon  his  attorney. 
If  the  delay  of  a  trial  in  a  criminal  cause  could  be  secured 
by  the  defendant  for  the  reason  alone  that  he  was  confined 
in  jail,  and  thereby  relied  upon  his  attorneys  to  make  the 
necessary  preparations  for  his  trial,  which  they  failed  to  do, 
it  would  afford  a*convenient  cause  in  many  cases  for  the 
defendant  therein  to  secure  a  delay  of  his  trial.  It  is  so 
clearly  manifest  that  the  affidavit  is  deficient  upon  the 
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question  of  diligence  that  we  may  dismiss  the  proposition 
without  further  consideration. 

Aside  from  the  mere  averment  that  the  absent  witness  is 
a  resident  of  Clay  county,  Indiana,  there  is  nothing  in  the 
affidavit  affirmatively  to  show,  either  by  a  direct  averment 
or  otherwise,  that  there  is  any  probability  of  procuring  his 
testimony  within  a  reasonable  time  in  the  event  the  trial  was 
postponed.  It  is  evident  that  the  affidavit  is  also  defective 
in  this  respect.  Ohidy  etc,  R.  Co.  v.  Dickerson,  59  Ind. 
317;  Merrick  v.  State,  63  Ind.  327.  For  the  reasons  stated, 
the  affidavit  in  support  of  a  continuance  was  insufficient,  and 
therefore  the  court  did  not  err  in  denying  the  motion. 

The  evidence  upon  which  appellant  was  convicted  is,  in 
the  main,  circumstantial.  The  following  may  be  said  to  be 
a  summary  of  the  principal  part  thereof.  It  appears  that  on 
November  7,  1897,  appellant  came  to  the  home  of  his 
brother,  Frank  Weaver,  in  Sullivan  county,  Indiana.  The 
larceny  of  the  hay  in  question  is  shown  to  have  been  com- 
mitted in  said  county  on  November  8th,  the  day  following 
the  arrival  of  the  appellant  at  his  brother's  house.  On  the 
morning  of  November  8th,  Frank  Weaver  borrowed  a 
wagon  from  a  neighbor.  The  latter  testified  upon  the  trial 
in  behalf  of  the  State,  and  stated  that  after  Frank  Weaver 
had  borrowed  the  wagon  in  question  he  saw  a  team  of  two 
horses  hitched  to  this  wagon  about  noon  of  that  day;  that 
the  wagon  was  standing  in  the  road  with  the  horses  headed 
towards  the  west,  and  that  he  saw  appellant  and  his  brother 
Frank  get  into  the  wagon.  The  horses  owned  by  Frank 
Weaver,  it  appears,  were  different  in  size,  and  when  they 
were  hitched  to  a  wagon  the  smaller  one  was  usually  worked 
by  Weaver  on  the  "off  side".  The  hay,  which  was  the  sub- 
ject of  the  larceny,  was  stored  in  an  old  house  or  shod  sit- 
uated near  the  road  on  Mr.  Leach's  farm.  Another  witness 
testified  that,  about  3  o'clock  in  the  afternoon  of  November 
8th,  he  saw  a  wagon  standing  in  front  of  the  house  or  shed 
from  which  the  hay  was  stolen.     lie  saw  one  man  sitting 
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in  the  wagon,  and  the  other  one  was  standing  on  the  ground 
some  six  or  eight  feet  from  the  hay  shed.  He  observed  the 
latter  party  get  into  the  wagon,  and  then  they  drove  away. 
He  passed  the  same  wagon  and  men  in  the  road  afterwards, 
and  recognized  the  two  men  in  the  wagon  to  be  appellant 
and  his  brother,  Frank  Weaver,  and  spoke  to  them.  The 
baled  hay,  which  was  stored  in  the  house  or  shed  in  question, 
was  "clover  and  timothy  mixed".  Leach,  the  owner  of  the 
hay,  testified  that  on  ifovember  9th,  about  daylight,  he 
discovered  that  some  of  his  hav  had  been  taken  from  this 
house  or  shed.  The  door  to  this  house  had  been  "spread 
open^^  and  haH  of  it  was  hanging  on  the  hinges  and  the 
other  half  on  the  hook.  He  observed  that  hay  had  been 
scattered  around  on  the  ground  outside  of  the  house.  It  had 
rained  on  November  8th,  and  the  ground  was  soft;  and  this 
witness .  further  testified  that  he  observed  the  track  of  a 
wagon,  which  apparently  had  been  driven  up  the  side  of  the 
road,  and  had  been  stopped  near  the  hay  house.  He  noticed 
the  track  of  a  man  leading  from  the  wagon  to  the  hay  house 
or  shed  and  then  leading  back  to  the  wagon.  He  also  saw 
tracks  made  bv  horses.  From  these  tracks  the  witness  stated 
that  one  of  the  horses  appeared  to  be  small  and  the  other  of 
a  medium  size.  He  stated  that  on  former  occasions  he  had 
missed  hay,  and  was  positive  in  his  statements  that  hay  had 
been  stolen  from  this  shed  on  the  occasion  in  question.  Mr. 
Hummell,  who  was  in  the  employ  of  Mr.  Leach,  also  testi- 
fied that  on  the  morning  of  November  9th,  after  the  loss  of 
the  hay  had  been  discovered,  he,  about  8  o'clock,  at  the 
request  of  Mr.  Leach,  followed  the  tracks  of  the  wagon  and 
horses  as  they  had  been  made  in  the  mud  at  the  hay  shed. 
He  followed  these  tracks,  first  a  quarter  of  a  mile  east,  then 
half  a  mile  north,  and  then  east  on  the  public  road  until 
thev  led  him  to  the  residence  of  Frank  Weaver,  brother  of 
appellant.  At  the  latter's  house  he  saw  out  in  front  two 
bales  of  hay,  this  hay  being  clover  and  timothy  mixed.  Thin 
witness  also  testified  that  one  distinguishing  feature  of  the 
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tracks  which  he  followed  was  that  those  made  by  the  "off 
horse"  were  smaller  than  those  made  by  the  "near  horse". 

After  appellant  and  his  brother  were  jointly  indicted 
upon  the  charge  in  question,  the  former  was  arrested  in  the 
public  highway  upon  a  warrant  issued  and  placed  in  the 
hands  of  the  sheriff.  At  the  time  of  his  arrest  he  attempted 
to  make  his  escape  by  flight. 

There  are  other  facts  and  circumstances  given  in  evidence, 
but  we  do  not  deem  it  necessary  to  set  them  out  in  this  opin- 
ion as  the  abstract  which  we  have  given  is  sufficient.  Ap- 
pellant, as  the  record  discloses,  offered  no  evidence  what- 
ever to  contradict  or  explain  that  given  by  the  State,  but  was 
content,  at  the  close  of  the  State's  evidence,  to  rest  his  <Jase. 

The  evidence  in  this  cause,  to  say  the  least,  tends  strongly 
to  establish  the  guilt  of  the  appellant.  To  recapitulate,  it 
appears  that  he  came  to  the  home  of  his  brother,  Frank 
Weaver,  the  day  before  the  larceny  is  said  to  have  been 
committed.  Frank,  it  appears,  borrowed  the  wagon  in  ques- 
tion, and  both  he  and  appellant  were  seen  together  in  this 
wagon  about  noon  of  November  8th,  and  also  at  the  hay 
shed  with  the  wagon  about  3  o'clock  of  the  afternoon  of  that 
day.  The  next  morning,  after  the  loss  of  the  hay  was  dis- 
covered^ wagon  and  horse  tracks  made  in  the  soft  ground 
were  traced  from  the  hay  shed  to  the  home  of  Frank 
Weaver,  where  the  witness  saw  two  bales  of  hay  answering 
the  kind  said  to  have  been  stolen.  The  tracks  of  the  horse 
on  the  "off  side"  appear  to  have  responded  to  the  size  of  one 
of  the  horses  owned  by  Frank  Weaver,  and  which,  as  the 
evidence  shows,  was  usually  driven  by  him  on  the  "off 
side." 

The  evidence  was  of  such  a  character  or  nature,  in  the 
absence  of  any  contradiction  or  explanation  thereof,  as  to 
warrant  a  reasonable  and  just  conclusion  that  appellant  was 
connected  in  some  manner  with  the  larceny  in  question.  It 
Mas  sufficient  to  satisfy  the  jury,  and  the  honorable  and  con- 
scientious judge  who  presided  at  the  trial,  of  appellant's 
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guilt.  It  can  not  be  asserted  that  there  is  a  failure  of  evi- 
dence upon  any  material  point  and,  hence,  we  would  not  be 
justified  in  disturbing  the  judgment  upon  the  ground  that 
the  evidence  is  not  sufficient.  Finding  no  error  of  law,  the 
judgment  is  therefore  affirmed. 


Mannan  r.  Mannan  et  al. 

[No.  18,561.    FUed  January  4,  1900.] 

Husband  and  Witb. — JairUure.'- Dower. — Election,^  Section  2504 
Homer  1807  providing  that  where  a  pecuniary  provision  is  made 
the  wife  in  lieu  of  her  right  to  one-third  of  the  lands  of  her  hus- 
band she  shall  make  her  election  within  one  year  after  the  death 
of  her  husband  whether  she  will  take  such  jointure  or  pecuniary 
provision,  or  whether  she  will  retain  her  right  to  one-third  of  the 
lands  of  her  husband  does  not  require  an  assent  in  writing  to  such 
jointure  when  created,    pp,  II-I4, 

Samb. — Jointure. —  Dower.^Election. — Where  a  husband  conveyed 
real  estate  to  his  wife  which  by  the  terms  of  the  deed  was  in  lieu 
of  her  interest  in  his  lands,  and  the  wife,  after  the  death  of  the 
husband,  with  full  knowledge  of  the  provisions  of  the  deed,'  occu- 
pied the  real  estate,  received  the  rents  and  profits  thereof,  and 
claimed  to  own  the  same  by  virtue  of  said  deed,  she  is  bound  by 
such  acceptance,  and  cannot  take  a  widow's  share  in  lands  devised 
by  the  husband  to  his  children,  pp.  14, 16, 

Same. — Jointure, — Aeoeptance  During  Life  of  Husband. — Election. — 
The  oral  acceptance  by  a  wife  during  the  lifetime  of  the  husband 
of  a  pecuniary  provision  made  her  in  lieu  of  her  right  to  one-third 
of  the  lands  of  her  husband  will  not  deprive  her  of  the  right  of 
election  after  the  husband's  death  given  by  §2504  Homer  1807. 
p.  15. 

From  the  Marion  Circuit  Court.    Afftrmed. 

Willis  Ilicleam  and  J.  W.  WilliamSy  for  appellant. 
W.  S.  Sherley,  J.  C.  Robinson  and  M.  11,  Parks,  for  ap- 
pellees. 

Monks,  J. — ^Thia  action  was  brought  hv  the  children  of 
William  R.  Mannan  by  his  first  wife  against  appellant,  the 
second  wife  of  said  Mannan,  and  her  children  by  him,  to 
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quiet  the  title  to  real  estate  owned  by  said  Mannan  at  the 
time  of  his  death,  apd  for  partition  of  said  real  estate.  It 
was  alleged  in  the  complaint  that  said  Mannan  had  in  his 
lifetime  conveyed  to  appellant,  who  was  his  second  wife, 
273.25  acres  of  real  estate,  described  in  the  complaint,  in 
lieu  of  all  her  right  or  claim  in  all  his  real  estate  and  that 
she  accepted  said  conveyance  of  said  real  estate  and  holds 
the  title  thereto,  and  claims  to  own  the  same  bv  virtue  of 
said  deed;  that  said  Mannan  died  the  owner  of  240  acres  of 
real  estate  in  Morgan  county,  and  that  appellant  had  no 
interest  therein  because  she  accepted  the  273.25  acres  in 
lieu  of  all  her  interest  in  the  lands  of  her  husband.  Appel- 
lant filed  a  cro^-sj-complaint  against  the  plaintiffs  and  her 
codefendants  in  the  court  below,  claiming  title  to  the  undi- 
vided one-third  of  said  240  acres  of  real  estate  as  the  widow 
of  said  Mannan,  and  asked  that  her  title  thereto  be  quieted, 
A  trial  of  said  cause  resulted  in  a  verdict 'against  appellant, 
and,  over  a  motion  for  a  new  trial,  a  judgment  was  ren- 
dered against  her. 

The  only  error  assigned  calls  in  question  the  action  of  the 
court  in  overmling  the  motion  for  a  new  trial. 

It  is  first  insisted  by  appellant  that  the  verdict  of  the  jury 
is  not  sustained  by  sufficient  evidence,  and  that  the  same  is 
contrary  to  law.  The  evidence  shows  that  William  R.  Man- 
nan  and  appellant,  Sarah  J.  Mannan,  were  married  in 
August,  1855;  that  said  Mannan  was  the  father  of  seven 
children  by  his  first  wife,  and  seven  children  by  said  appel- 
lant, his  last  wife.  At  the  time  of  her  marriage  to  said 
Mannan  appellant  owned  a  tract  of  120  acres  of  real  estate, 
and  $2,500  in  cash,  which  she  turned  over  to  her  husband. 
He  had  the  use  of  said  land  and  monev  until  his  death  in 
March,  1896.  On  September  4,  1880,  said  William  R. 
Mannan  executed  a  deed  to  his  wife,  said  appellant,  for 
273.25  acres  of  real  estate  in  Morgan  county.  It  was  stated 
in  said  deed  that  said  conveyance  was  made  in  considera- 
tion of  $2,500,  belonging  to  appellant,  which  came  into  the 
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possession  of  her  husbaBd,  the  grantor,  at  the  time  of  their 
marriage,  and  the  use  and  control  of  the  same,  and  as  her 
dower  in  all  of  his  real  estate.  Immediately  after  the  de- 
scription  of  the  real  estate  is  the  following:  "It  is  hereby 
agreed  that  the  above  real  estate  is  to  remain  in  the  posses- 
sion and  control  of  said  William  R.  Mannan  during  his  life- 
time." Said  deed  was  duly  recorded.  Mannan,  the  grantor, 
remained  in  possession  of  said  real  estate  until  his  death  in 
March,  1896.  Immediately  after  his  death,  appellant,  with 
the  full  knowledge  of  said  deed  and  its  -provisions,  occupied 
said  real*  estate,  and  received  the  rents  and  profits  thereof, 
and  claimed  to  own  the  same  under  and  by  virtue  of  said 
deed,  and  was  in  possession  of  said  real  estate  under  said  deed 
at  the  time  of  the  commencement  of  this  action. 

William  R  Mannan  died  testate,  and  by  his  will  devised 
all  of  his  property,  real  and  personal,  to  his  children,  except 
the  amount  pf  personal  property  allowed  by  law  to  appellant 
as  his  widow.  Ou  March  20,  1897,  appellant  filed  in  the 
clerk's  office  of  Morgan  county  her  election  to  take  under 
the  law,  and  not  under  said  will.  At  the  time  Mannan  exe- 
cuted said  deed  to  appellant  he  owned  the  240  acres  of  Iknd 
in  controversy,  and  he  owned  no  other  real  estate  at  the  time 
of  his  death.  It  is  insisted  by  appellant  that  there  is  no 
evidence  that  at  the  time  of  the  execution  of  said  deed  she 
signified,  in  writing  indorsed  upon  or  attached  to  said  deed, 
her  assent  to  receive  the  same  in  lieu  of  all  her  right  and 
claim  in  the  lands  of  her  husband,  as  required  by  §§2661, 
2665  Bums  1894,  §§2500,  2504  R.  S.  1881  and  Homer 
1897,  and  that,  therefore,  the  verdict  was  contrary  to  law, 
citing  Randies  v.  Randies,  63  Ind.  93.  It  is  provided  by 
§§2661,  2663,  2665  Burns  1894,  §§2500,  2502,  2504  R. 
S.  1881  and  Homer  1897,  as  follows:  §2661  (2500) 
^HiVhenever  an  estate  in  lands  shall  be  conveyed  to  a  person 
and  his  intended  wife,  or  to  such  intended  wife  alone,  or  to 
any  person  in  trust  for  such  intended  wife,  *  *  *  or  when- 
ever, for  the  same  purpose,  a  pecuniary  provision  shall  be 
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made  for  the  benefit  of  the  intended  wife — the  same  shall 
be  a  bar  to  the  right  or  claim  of  such  wife  in  lands  of  her 
husband :  Provided,  The  intended  wife,  at  the  time  of  the 
creation  of  such  jointure,  signified,  in  writing,  indorsed  upon 
or  attached  to  the  deed  creating  said  jointure,  her  assent  to 
receive  the  same  in  lieu  of  all  right  or  claim  of  such  wife 
in  the  lands  of  the  husband."  §2663  (2502)  "The  jointure 
of  the  wife,  if  consisting  of  real  estate,  must  not  be  less  than 
a  freehold  estate  in  lands,  to  take  effect,  in  possession  or 
profit,  immediately  on  the  death  of  the  husband."  §2665 
(2504)  "If  before  her  coverture,  but  without  her  assent, 
or  if  after  her  coverture,  any  such  jointure  or  pecuniary  pro- 
vision shall  be  assured  or  given  for  her  jointure,  in  lieu  of 
her  right  to  one-third  of  the  lands  of  her  husband,  she  shall 
make  her  election,  within  one  vear  after  the  death  of  her 
husband,  whether  she  will  take  such  jointure  or  pecuniary 
provision,  or  whether  she  will  retain  her  right  to  one-third 
of  the  lands  of  her  husband ;  but  she  shall  not  be  entitled  to 
both." 

It  is  settled  in  this  State  that  an  antenuptial  agreement 
in  writing  executed  between  the  prospective  husband  and 
his  intended  wife,  that  either  or  both  will  take  on  the  death 
of  the  other  a  less  interest  in  the  real  estate  of  the  other 
than  that  given  by  law,  is  binding  upon  the  parties  thereto 
until  vacated  or  set  aside.  McNutt  v.  McNutty  116  Ind. 
545,  2  L.  R.  A.  372,  and  cases  cited;  RainboU  v.  East,  56 
Ind.  538,  26  Am.  Eep.  40.  At  common  law  a  wife  could 
not  be  barred  of  her  dower  by  an  agreement  entered  into 
by  her  after  marriage,  and  if  she  did  enter  into  an  agree- 
ment to  accept  a  provision  in  lieu  of  dower  she  might  after 
the  death  of  her  husband  refuse  to  accept  said  provision,  and 
claim  her  dower,  but  if  she  accepted  the  provision  made  in 
lieu  of  dower,  and  agreed  thereto  after  the  death  of  her 
husband,  she  was  concluded.  3  Bacon's  Abr.  p.  227,  228, 
232;  10  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.),  211;  11  Am. 
&  Eng.  Ency.  of  Law  (2nd  ed.),  92;  Co.  litt.  (B.  &  H.  ed.), 
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36b,  §41.  It  is  said  in  3  Bacon's  Abr.,  at  p.  232,  of  §9, 
Henry  8,  ch.  10:  "If  it  be  before  marriage,  she  is  sole,  and 
as  such,  under  no  man's  power;  if  after  marriage,  she  takes 
a  jointure  in  satisfaction  of  dower,  she  may  waive  it  after 
her  husband's  death;  but,  if  she  enters  and  agrees  thereto, 
she  is  concluded;  for  though  a  woman  is  not  bound  by  any 
act  when  she  is  not  at' her  own  disposal,  yet  if  she  agrees  to 
it  after  she  is  at  liberty,  it  is  her  own  act,  and  she  cannot 
avoid  it." 

It  has  been  held  in  Wisconsin,  under  a  statute  on  this 
subject  in  all  respects  the  same  as. ours,  that,  if  such  jointure 
or  pecuniary  provision  be  made  before  marriage,  and  with- 
out the  assent  of  the  intended  wife  signified  in  the  manner 
required  by  law,  or  if  made  after  marriage,  she  shall  have 
one  year  after  the  death  of  her  husband  to  make  her  elec- 
tion whether  she  will  take  such  jointure  or  pecuniary  pro- 
vision, or  take  the  share  of  his  estate  given  by  statute;  that, 
such  right  of  election  being  secured  by  statute,  she  could 
not  by  contract  made  during  coverture  deprive  herself  of 
such  right.  Wilber  v.  Wilber,  52  Wis.  298,  302,  9  N.  W. 
163;  Hunger  v.  Perkins,  62  Wis.  499,  504,  22  X.  W.  511; 
Leach  v.  Leach,  65  Wis.  284,  291,  26  N.  W.  754;  see  also 
Toumsend  v.  Townsend,  2  Sandf.  (N.  Y.),.7ll;  10  Am.  & 
Eng.  Ency.  of  Law,  211. 

It  is  unnecessary  to  determine  in  this  case,  however, 
whether  or  not,  if  a  wife  at  the  time  of  the  creation  of  such 
jointure  signified  in  writing  indorsed  upon  or  attached  to  the 
deed  creating  said  jointure  her  assent  to  receive  the  same  in 
lieu  of  all  her  right  or  claim  as  such  wife  in  the  lands  of  her 
husband,  she  could  within  one  year  after  the  death  of  her 
husband  repudiate  the  same  and  elect  to  take  the  interest 
given  by  law  in  the  lands  of  her  deceased  husband. 

It  is  clear  that  §2665  (2504),  supra,  whether  construed 
alone  or  in  connection  with  the  other  sections  of  the  act  of 
which  it  forms  a  part,  does  not  require  an  assent  in  writing 
to  such  jointure  when  created.    If  after  and  during  her  mar- 
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riage  any  jointure  or  pecuniary  provision  shall  be  assured 
or  given  for  her  jointure,  in  lieu  of  her  interest  in  the  lands 
of  her  husband,  and  she  does  not  assent  thereto  in  writing, 
yet  if  after  the  death  of  her  husband  she  accepts  said 
jointure  or  pecuniary  provision,  she  cannot  also  receive  the 
interest  in  her  husband's  estate  given  by  law  to  the  widow. 
Said  section  expressly  provides  that  she  shall  have  one  year 
after  the  death  of  her  husband  in  which  to  elect  whether 
she  will  take  such  jointure  or  pecuniary  provision,  or 
whether  she  will  retain  her  right  to  the  interest  given  a 
widow  by  law,  but  she  shall  not  be  entitled  to  both.  It  is 
evident  therefore  that  the  conveyance  of  said  273.25  acres  to 
appellant  merely  put  her  to  an  election  after  the  death  of 
her  husband  either  to  accept  the  same  or  retain  the  interest 
given  a  widow  by  law  in  the  lands  of  her  deceased  husband. 
11  Am.  &  Eng.  Ency.  of  Law,  92,  and  note  4. 

In  this  case  the  evidence  shows  that  appellant,  within  one 
year  after  the  death  of  her  husband,  elected  to  and  did 
take  and  accept  the  273.25  acres  of  real  estate  conveyed  to 
her  as  her  interest  in  all  the  real  estate  of  her  husband.  It  is 
true  that  a  part  of  the  consideration  was  the  $2,500  received 
from  appellant  at  the  time  of  her  marriage  to  Mannan,  and 
the  use  of  the  same,  but  when  she  elected  to  take  and  accept 
said  real  estate  she  could  only  do  so  upon  the  conditions 
contained  in  the  deed,  that  is,  in  satisfaction  of  the  $2,500, 
and  the  use  thereof,  and  in  lieu  of  her  interest  in  the  lands 
of  her  husband.  She  could  not  accept  it  as  to  one,  and 
reject  it  as  to  the  other.  11  Am.  &  Eng.  Ency.  of  Law, 
(2nd  ed.),  59,  60,  62.  The  fact  that  her  husband  cut  the 
timber  from  the  land  conveyed  after  the  conveyance,  and 
thereby  lessened  its  value,  did  not  change  the  rule  so  as  to 
permit  her  to  accept  the  land  as  a  payment  of  her  hus- 
band's indebtedness  to  her,  and  reject  the  other  condition. 
Neither  was  the  value  of  the  real  estate  conveyed  to  her 
at  the  date  of  the  deed  or  after  her  husband's  death  mate- 
rial.    Having  made  her  election  and  accepted  the  273.25 
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acres  of  real  estate  under  said  deed  within  one  year  after  the 
death  of  her  husband,  and  with  a  full  knowledge  of  all  the 
facts,  she  is  bound  thereby,  and  cannot  have  the  interest  in 
the  240  acres  in  controversy  given  the  widow  by  law.  3 
Bacon's  Abr.  232;  12  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.), 
p.  92,  and  note  4,  p.  110;  1  Bishop  on  Law  of  Married 
Women,  §§383,  384,  432,  433;  §2665  Bums  1894,  §2504 
Horner  1897.  W.  C.  Banta,  a  witness  for  appellees, 
testified  over  appellant's  objection  to  facts  showing  that  ap- 
pellant had  full  knowledge  of  the  deed  to  her  when  it  was 
executed,  and  that  the  provisions  thereof  were  satisfactory  to 
her.  This  evidence  was  not  for  the  purpose  of  showing  a 
binding  acceptance  by  appellant  of  said  conveyance,  but  to 
show  that  she  had  full  knowledge  of  its  contents  and  the  pur- 
pose for  which  it  was  executed.  No  oral  acceptance  by  her 
at  that  time  could  deprive  her  of  the  right  of  election  after 
her  husband's  death  given  by  §2665  (2504),  supra.  Robert 
L.  Mannan,  a  son  of  appellant,  and  a  party  to  this  action,  was 
called  to  testify  on  behalf  of  appellant  to  the  conversation 
between  appellant  and  her  husband  at  the  time  the  deed  was 
executed,  in  order  to  show  that  there  was  not  an  oral  accept- 
ance of  said  deed  by  appellant  during  the  lifetime  of  the 
husband.  It  is  not  necessary  to  determine  whether  or  not 
said  Mannan  was  a  competent  witness,  for  the  reason  that, 
if  he  was,  the  error  in  not  permitting  him  to  testify  to  said 
fact  was  harmless.  Appellant  was  examined  before  the 
trial,  and  testified  to  facts  showing  that  she  had  full  knowl- 
edge of  said  deed  and  its  contents  when  executed  and  that 
after  the  death  of  her  husband  she  claimed  to  be  the  owner 
of  said  real  estate  under  said  deed,  and  received  the  rents 
and  profits  thereof.  This  examination  was  read  in  evidence 
at  the  trial.  If  the  testimony  of  Mannan  had  been  admitted, 
and  had  shown  that  appellant  did  not  accept  the  deed  when 
executed,  or  at  any  time  during  the  lifetime  of  her  husband, 
the  result  of  the  trial  would  have  been  the  same.  The  court 
instructed  the  jury  that  they  should  find  for  appellant,  unless 
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within  one  vear  after  the  death  of  her  husband  she  elected 

ft 

to  accept  the  conveyance  of  said  real  estate.  Indeed,  if  the 
evidence  of  Mannan  had  been  admitted,  or  if  the  evidence 
of  Banta  as  well  as  the  evidence  of  Mannan  had  not*  been 
admitted,  it  would  not  have  been  error  for  the  court  to  have 
directed  the  jury  to  return  a  verdict  against  appellant. 
Randies  v.  RandJeSy  63  Ind.  93,  cited  by  appellant,  is  not 
in  point  in  this  case.  In  that  case  one  Peter  Handles  entered 
into  an  oral  agreement  with  Mahala  Randies,  his  wife,  for 
a  separation,  by  the  terms  of  which,  in  consideration  that 
said  Mahala  would  never  claim  any  interest  whatever  in  her 
said  husband's  property,  real  or  personal,  and  that  she  would 
live  separate  and  apart  from  him  for  the  remainder  of  their 
joint  lives,  and  would  in  all  respects  support  and  maintain 
herself,  the  said  Peter  would  on  his  part  pay  or  cause  to  be 
paid  to  her  the  sum  of  $6,400,  which  sum  he  then  paid. 
After  the  death  of  said  Handles  his  children  brought  said 
action  for  partition  of  the  real  estate  of  said  deceased,  and 
claimed  that,  under  said  contract,  the  widow  had  no  interest 
therein,  and  this  court  held  that  said  contract  was  invalid, 
and  the  widow  was  entitled  to  her  interest  in  said  real  estate 
the  same  as  if  said  contract  had  never  been  made.  It  was 
not  alleged  in  the  complaint  in  said  case  that  the  widow  had 
within  one  year  after  the  death  of  her  husband  elected  to 
take  the  pecuniary  provision  mentioned  in  said  oral  contract 
in  lieu  of  her  interest  as  widow  in  her  husband's  real  estate. 
The  effect  of  an  election  by  the  T\adow  after  the  death  of  her 
husband  was  not  involved  or  decided. 

Finding  no  available  error  in  the  record  the  judgment  is 
affirmed. 

Jordan,  J.,  took  no  part  in  the  decision  of  this  cause. 
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BaLTMOKB    and    OfflO    SOUTHWBSTERN    RAILWAY 

Company  v.  The  City  of  Seymour  et  al. 

[No.  18,020.    Filed  January  5,  1900.] 

Dedication. — Prescription. — Evidence, — RaUroada. — In  an  action  by 
a  railroad  company  to  restrain  a  city  from  paving  a  portion  of  its 
right  of  way  claimed  by  defendant  as  part  of  a  street,  the  city  intro- 
duced in  evidence  a  plat  of  the  land  filed  by  the  owner  showing  city 
blocks  laid  off  on  either  side  of  the  railroad  with  an  open  space  be- 
tween the  blocks  and  the  line  of  the  railroad  with  the  words  '*Rail- 
road  Avenue  "  and  the  number  50  on  one  side  of  the  line,  and '  *0.  &  M. 
Railroad  "  and  the  number  68  on  the  other  side.  The  width  of  the 
right  of  way  was  not  indicated  on  the  plat.  It  was  shown  that 
the  owner  of  the  land  thereafter  deeded  to  the  railroad  company 
an  eighty-foot  right  of  way  through  such  land  *'as  staked,  marked, 
surveyed,  and  located;"  that  shortly  after  making  the  plat,  and 
before  executing  the  deed  to  the  company,  a  public  auction  was 
held  of  lots  abutting  on  Railroad  avenue  but  there  was  no  evidence 
that  the  bidders  ever  completed  their  purchases,  or  that  the  right 
of  way  was  represented  to  them  to  be  of  less  degp^ee  than  absolute' 
or  of  less  width  than  eighty  feet.  Held,  that  the  evidence  failed 
to  show  a  dedication  of  any  part  of  the  eighty-foot  right  of  way 
as  a  street,  either  by  grant  or  by  acts  in  pais,    pp.  18-21. 

SAXE.-'Preseription.^Publie  Use.— The  fact  that  a  strip  of  railroad 
right  of  way  within  the  limits  of  a  city,  used  by  the  railroad  com- 
pany as  a  freight  yard,  was  traveled  upon  by  persons  who  had  no 
immediate  business  with  the  railroad  company  as  well  as  by  persons 
in  receiving  and  delivering  their  freight,  furnishes  no  evidence  of 
title  in  the  city.    pp.  tl-SS. 

QjLVR.^ Prescription.^  Property  Once  Dedicated  to  Public  Use.— 
Evidence.— In  the  trial  of  an  action  by  a  railroad  company  to  enjoin 
a  city  from  paving  a  portion  of  its  right  of  way  claimed  by  defend- 
ant as  part  of  a  street,  it  was  error  to  admit  in  evidence  the  pro- 
ceedings of  the  common  council  had  in  the  year  1867  in  reference 
to  sidewalks  and  street  gradings  thereon,  since  cities  had  no  power 
prior  to  1891  to  seize  property  previously  taken  for  a  public  use.  p.  23. 

From  the  Jennings  Circuit  Court.     Reversed. 

E.  W.  Strongj  0.  H.  Montgomery^  C.  W.  McMullen  and 
E.  D.  McMullen^  for  appellant. 

W.  K,  Marshall  and  J.  M.  LewiSy  Jr.,  for  appellees. 
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Bakeb,  J. — Appellant's  complaint  alleges  in  substance 
that  appellant  is  the  owner  of  a  parcel  of  ground  forty  feet 
wide  on  each  side  of  the  center  of  its  main  track  through  the 
city  of  Seymour,  and  that  it  and  its  predecessor,  the  Ohio 
and  Mississippi  Railway  Company,  have  been  in  the  contin- 
uous possession  thereof  for  railroad  purposes  since  1852; 
that  in  May,  1897,  the  city,  under  an  ordinance,  contracted 
with  its  co-appellee,  the  Capitol  Paving  and  Construction 
Company,  to  pave  a  portion  of  the  right  of  way,  about  700 
feet  in  length  and  of  the  full  width  of  eighty  feet  except  the 
ground  covered  by  the  tracks;  that  the  threatened  seizure  is 
unlawful  because  the  city  has  no  title  to  nor  interest  in  any 
part  of  the  right  of  way.  A  temporary  restraining  order 
was  aflked,  and  the  final  relief  prayed  for  was  a  perpetual 
injunction.  Each  appellee  filed  a  general  denial.  The  city 
also  filed  a  separate  answer  in  one  paragraph,  averring  an 
express  dedication  and  a  prescriptive  right,  claiming  exclus- 
•  ive  control  of  the  ground  in  question  except  "so  much 
thereof  as  is  now  occupied  by  plaintiff's  railroad  tracks", 
and  asserting  the  legality  of  its  proceedings.  There  was  a 
general  finding  and  judgment  for  appellees.  The  error 
assigned  is  the  overruling  of  the  motion  for  a  new  trial.  The 
principal  question  presented  is  the  sufficiency  of  the  evidence 
to  sustain  the  finding. 

The  evidence  is  substantially  without  conflict.  In  exam- 
ining it,  all  legitimate  inferences  must  be  drawn  in  favor  of 
appellees  and  against  appellant. 

Appellant  proved  that  in  1852  there  was  no  town  where 
Seymour  now  lies;  that  the  Jeffersonville,  Madison  and 
Indianapolis  railroad  then  ran  north  and  south  through  the 
site  of  the  present  city;  that  the  vacant  land  was  then  owned 
by  one  Shields;  that  in  1850  a  preliminary  survey  of  the 
Ohio  and  Mississippi  railroad  was  made  from  Cincinnati  to 
St.  Louis,  crossing  the  J.  M.  &  I.  on  the  lands  of  Shields; 
that  in  1851  the  final  survey  was  made  and  the  center  line 
of  the  main  track  was  marked  by  stakes  100  feet  apart;  that 
in  the  summer  and  fall  of  1852  work  on  marking  and  pre- 
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paring  the  grade  had  begun  on  Shields's  land;  that  on  Id  Ay 
24,  1853,  Shields  deeded  to  the  O.  &  M.  Company  an 
eighty  foot  right  of  way  through  his  lands  on  the  line  "as 
staked,  marked,  surveyed  and  located" ;  that  the  main  track 
was  constructed  on  the  center  line  as  surveyed,  and  ever 
since  has  been  maintained  at  the  same  place;  that  appellant 
succeeded  to  the  title  of  the  O.  &  M.  Company;  that  appel- 
lant and  its  predecessor  have  continuously  operated  a  rail- 
road over  the  ground  deeded  by  Shields,  and  have  main- 
tained thereon,  in  addition  to  the  main  track,  a  siding, 
telegraph  poles,  ditches,  platforms,  depot  buildings,  wdtch- 
houses,  water-cranes,  etc.;  that  appellees  were  asserting  the 
claims  and  threatening  to  do  the  things  set  forth  in  the 
complaint  and  the  city's  special  answer.  This  made  out  a 
prima  facie  case  for  appellant. 

The  court  admitted  no  evidence  in  support  of  the  defense 
of  express  dedication.  A  record  of  a  plat,  made  by  Shields, 
was  oifered  as  proof  of  express  dedication,  and  was  held 
incompetent  for  that  purpose  on  the  ground  that  the  plat  was 
not  executed  with  the  formalities  entitling  it  to  be  recorded, 
but  was  admitted  in  support  of  the  defense  of  prescriptive 
right  or  dedication  implied  from  acts  in  pais.  Appellees 
contend  that  the  plat  was  properly  executed,  and  that  the 
record  thereof  should  be  considered  for  all  purposes.  It  is 
not  necessary  to  decide  this,  because,  on  the  assumption  that 
the  plat  was  properly  executed,  it  does  not  prove  an  express 
dedication  of  the  lands  in  controversy.  Appellees  are  seek- 
ing to  pave  a  distance  of  two  blocks,  one  to  the  east  and  one 
to  the  west  of  the  J.  M.  &  I.  crossing.  The  original  plat 
of  Seymour  was  not  signed  by  Shields.  The  recorder  of 
Jackson  county  certified  that  Shields  acknowledged  the  exe- 
cution of  the  plat  before  him  on  November  27,  1852.  When 
it  was  recorded  does  not  appear.  By  this  plat  it  is  shown 
that  blocks  were  laid  off  north  of  the  O.  &  M.  railroad,  but 
none  south.  On  October  19,  1858,  Shields  signed  the  orig- 
inal plat  with  certain  additions  thereto  and  acknowledged 
the  whole.     By  this  it  appears  that  blocks  south  of  the  O. 
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&  M.  and  west  of  the  J.  M.  &  I.  were  added,  but  none  east. 
Assume  that  the  plat  in  this  transcript  was  duly  executed 
and  recorded  on  November  27,  1852.  It  shows  the  two 
railroads,  crossing  substantially  at  right  angles.  Three  city 
blocks  are  shown,  one  in  the  northeast  angle  marked  "A", 
one  in  the  northwest  marked  "K",  and  one  in  the  southwest 
marked  "O".  The  space  in  the  southeast  angle  is  open  and 
unplatted.  At  the  east  side  of  block  "A"  appears  Ewing 
street,  extending  south  to,  but  not  across  or  beyond,  the  O. 
&  M.  right  of  way.  At  th^  west  side  of  blocks  "K"  and  "O" 
is  Chestnut  street,  extending  across  the  O.  &  M.  right  of 
way.  Between  blocks  "A"  and  "K"  is  an  open  space,  in 
the  center  of  which  is  a  dotted  line  running  north  and 
south.  On  each  side  of  this  dotted  line,  and  between  it  and 
the  block  lines,  is  a  solid  line  parallel  with  the  dotted  line. 
These  three  lines  are  extended  on  beyond  the  0.  &  M.  and 
past  block  "O".  The  O.  &  M.  is  marked  in  the  same  manner 
and  as  being  apparently  of  the  same  width  as  the  J.  M.  & 
I.  Between  blocks  "K"  and  "O"  is  an  open  space,  in  the 
center  of  which  is  a  dotted  line  running  east  and  west.  On 
each  side  of  this  dotted  line  and  between  it  and  the 
block  lines,  is  a  solid  line  parallel  with  the  dotted  line.  These 
three  lines  are  extended  on  beyond  the  J.  M.  &  L  and  past 
block  "A'\  Just  above  these  three  lines  are  written  the 
words  "Railroad  avenue",  and  just  below  "O.  &  M.  rail- 
road". The  distances  between  these  three  lines  are  not 
given.  BetAveen  them  and  block  "K"  is  the  number  fifty; 
between  them  and  block  "O"  is  sixty-three.  No  scale 
appears  upon  the  plat — no  statement  that  it  is  drawn  to  any 
scale — no  explanation  as  to  the  character  or  width  of  the 
J.  M.  &  I.  or  of  the  O.  &  M.  right  of  way.  But  the  nature 
and  extent  of  the  O.  &  M.  right  of  way,  indicated  indefi- 
nitely by  Shields  upon  his  plat,  was  made  certain  by  his  deed 
to  the  company.  City  of  Noblesville  v.  Lake  Erie,  etc.,  R. 
Co.,  130  Ind.  1.  Plainly  Shields  could  not  thereafter  claim 
that  he  had  dedicated  as  a  street  any  part  of  the  eighty  foot 
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right  of  way.  The  first  conveyance  of  any  lot  abutting  on 
"Railroad  avenue"  was  made  by  Shields  on  October  24, 
1854.  That  purchaser,  and  all  others  of  later  date,  had 
notice  from  the  plat  itself  that  the  0.  &  M.  had  some  kind 
of  a  right  of  way,  and  of  some  width,  at  the  place  in  ques- 
tion. If  they  had  gone  upon  the  ground,  they  would  have 
seen  that  the  company  was  in  possession  of  some  width  of 
territory.  And  possession  of  part,  under  title  or  color  of 
title,  is  possession  of  the  whole. 

There  was  testimony  for  appellees  by  one  who  was  a  spec- 
tator that  Shields,  shortly  after  making  the  plat  in  Novem- 
ber, 1852,  and  before  executing  the  deed  to  the  company 
in  May,  1853,  held  a  public  auction  of  town  lots,  at  which 
three  or  four  abutting  on  "Railroad  avenue"  were  struck 
off.  But  there  is  no  evidence  that  these  bidders  ever  com- 
pleted their  purchases;  that  they  bid  believing  that  the  O. 
&  M.  right  of  way,  which  was  indicated  on  the  plat,  and  part 
of  which  was  occupied  by  the  company,  was  less  than  eighty 
feet;  that  Shields  or  the  company  represented  the  right  of 
way  to  be  of  less  degree  than  absolute  or  of  less  width  than 
eighty  feet;  that  they  did  not  have  actual  notice  from 
Shields  and  the  company  that  the  right  of  way,  marked  on 
the  plat  without  any  designated  width,  was  actually  eighty 
feet  upon  the  ground.  The  plat  and  the  indicia  on  the 
ground  made  it  their  duty  to  inquire. 

There  is  no  evidence  of  acts  by  Shields  other  than  his 
making  the  plat,  his  executing  the  deed  to  the  company  for 
the  right  of  way,  and  his  conveying  the  lots  to  purchasers,  as 
stated.  So,  neither  by  grant,  nor  by  acts  in  pais,  did 
Shields  dedicate  as  a  street  any  part  of  the  ground  in  con- 
troversy. 

There  is  no  claim  that  appellant  or  its  predecessor  in  title 
ever  made  or  attempted  to  make  an  express  dedication  of 
any  part  of  its  right  of  way  as  a  street.  The  remaining  ques- 
tion is  whether  or  not  the  evidence  affords  any  basis  for  the 
claim  that  the  city  has  a  prescriptive  right  to  hold  as  a 
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public  street  all  the  right  of  way  except  the  portion  occu- 
pied by  the  tracks. 

There  is  no  evidence  whatever  of  any  public  use  of  that 
part  of  the  right  of  way  which  lies  east  of  the  J.  M.  &  I. 
crossing  and  south  of  the  main  track. 

West  of  the  J.  M.  &  I.  and  south  of  the  main  track,  a 
side-track  extending  past  block  "C  has  been  maintained 
from  the  beginning.  From  the  south  side  of  the  main  track 
to  the  south  side  of  the  side-track  is  fifteen  feet.  Ever 
since  the  road  was  built,  the  company  has  placed  its  freight 
cars  on  this  side-track,  and  persons  who  had  freight  to  send 
or  receive  have  come  with  teams  to  load  and  unload  the  cars, 
using  the  portion  of  the  right  of  way  south  of  the  side-track 
for  a  freight  yard  to  drive  in  upon.  Between  the  south 
line  of  the  right  of  way  and  the  north  line  of  the  lots,  in 
block  "O"  is  a  space  of  twenty-three  feet  upon  the  ground. 
By  the  plat  and  by  use,  this  space  is  a  public  highway.  But 
the  public,  as  well  as  persons  having  business  with  the  com- 
pany, drove  over  that  part  of  the  right  of  way  which  was 
used  for  the  purpose  of  loading  and  unloading  cars.  This 
use,  however,  was  neither  exclusive  nor  adverse,  and  fur- 
nishes no  evidence  of  title  in  the  city.  Shellhotise  v.  StatCy 
110  Ind.  509;  Nowlin  v.  Whipple^  120  Tnd.  506,  6  L.  R.  A. 
159;  Pennsylvania  Co.  v.  Plotz,  125  Ind.  26. 

Between  the  north  line  of  the  right  of  way  and  the  south 
line  of  the  lots  in  blocks  "A"  and  "K"  is  a  space  of  ten 
feet  on  the  ground.  North  of  the  main  track,  the  company 
has  maintained  a  ditch,  a  line  of  telegraph  poles,  a  water- 
crane,  a  tool  house,  and  for  a  considerable  time  a  platform 
that  crossed  to  the  north  side  of  the  right  of  way.  Some  of 
the  structures  and  appliances  on  the  right  of  way  have  been 
moved  from  time  to  time  as  the  company  saw  fit.  That 
others  than  those  who  had  business  with  the  company  trav- 
ersed part  of  the  right  of  way,  and  that  mud-holes  were 
occasionally  filled  up  by  the  city  employes,  are  not  incon- 
sistent with  the  retention  of  title  by  the  company.    A  mere 
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permissive  use,  concurrent  with  the  owner's,  is  not  indica- 
tive of  a  prescriptive  right. 

A  large  part  of  the  record  is  taken  up  with  evidence  of 
the  number  and  character  of  buildings  erected  on  lots  abut- 
ting on  the  open  spaces  between  the  block  lines  and  the  right 
of  wav,  and  of  the  amount  of  business  transacted  therein. 
This  was  irrelevant.  One  need  not  object  to  what  he  can 
not  stop. 

To  admit  in  evidence  the  common  council's  proceedings 
of  September  12,  1867,  in  reference  to  sidewalks  and  street 
grading  on  "Cincinnati*  and  St.  Louis  avenue"  (which  is  a 
later  name  for  "Railroad  avenue"),  was  erroneous.  It 
afforded  no  evidence  of  a  right  or  of  a  claim  of  right  to  the 
railroad  land.  The  right  of  way  was  indicated  on  the 
original  plat  of  the  city.  "Railroad  avenue"  was  outside  of 
this.  Prior  to  1891  (Acts  1891  p.  122),  cities  had  no  au- 
thority to  seize  property  previously  taken  for  a  public  use. 
City  qf  Seymour  v.  Jefferaonvilley  etc.,  R.  Co,y  126  Ind.  466. 
There  was  no  evidence  that  the  company  had  notice  of  the 
proceedings,  and  it  was  not  bound  to  take  notice  of  them  as 
they  did  not  profess  in  any  way  to  encroach  upon  the  right 
of  wav. 

The  facts  in  this  case  differ  essentially  from  those  in 
Pittsburgh,  etc.,  R.  Co,  v.  Town  of  Crown  Pointy  150  Ind. 
536.  There,  it  was  found  that  a  portion  of  the  station 
grounds,  on  the  opposite  side  of  the  depot  from  the  tracks, 
of  the  width  of  thirty  feet,  had  been  marked  out,  ditched, 
graded  and  workeiby  the  town  authorities  for  thirty  years, 
and  throughout  that  time  the  public's  possession  of  the 
ground  as  a  street  had  been  open,  notorious,  continuous, 
adverse  and  exclusive. 

It  was  error  to  receive  oral  testimony  in  regard  to  the 
meaning  of  the  plat.  Miller  v.  City  of  Indianapolis,  123 
Ind.  196. 

Judgment  reversed,  with  directions  to  sustain  the  motion 
for  a  new  trial. 
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rNo.  18,738.     Filed  January  6,  1900.] 

Judgments. — Review, —  Complaint, —  Exhibits. — A  complaint  to  re- 
view a  judgment  must  state  enough  of  the  pleadings  or  the  nature 
or  character  thereof  to  present  the  question  of  the  alleged  error 
without  resorting  to  the  exhibits  filed  with  the  complaint,  pp,  $Jh^6, 

Same. — Remew.-^CompUUnt, — A  complaint  to  review  a  judgment  for 
error  of  law  must  specifically  set  forth  the  ruling  of  the  court 
relied  upon  as  error,  and  the  facts  upon  which  such  ruling  is 
based,    pp,  tS,  27, 

From  the  Miami  Circuit  Court.    Reversed. 

W.  V.  Stuarty  E.  P.  Hammond^  D.  W.  SimmSy  E.  P. 
Hammondy  Jr.y  R.  J.  Loveland  and  H.  P.  Lovelandy  for 
appellant. 

D.  E.  RhodeSy  for  appellee. 

Hadley,  C.  J. — On  the  13th  of  December,  1897,  jppel- 
lee  filed  his  complaint  in  the  Miami  Circuit  Court  to  review 
a  former  judgment  of  that  court  rendered  in  an  action 
wherein  he  was  plaintiff,  and  the  appellant  defendant. 

The  complaint  charged  that  in  October  and  December, 
1895,  the  plaintiff  filed  his  complaint  against  the  defendant 
for  the  recovery  of  damages  for  being  prevented  by  the  de- 
fendant from  obtaining  and  keeping  employment;  and  that 
afterwards,  in  October,  1897,  upon  leave  of  court,  he  "filed 
amended  first  and  second  paragraphs  of  complaint  in  the 
words  and  figures  following:"  Here  foUows  what  purports 
to  be  two  paragraphs  of  complaint.  And  the  complaint  pro- 
ceeds: "To  which  amended  complaint,  so  filed  by  said 
plaintiff,  defendant  demurs  in  the  following  words  and  fig- 
ures :"  Here  follows  what  purports  to  be  a  separate  demur- 
rer to  each  paragraph  of  the  complaint.  The  complaint  then 
further  proceeds:  "That  on  Wednesday,  October  20,  1897, 
the  following  proceedings  were  had  in  said  cause,  which  is 
a  copy  of  the  record  contained  in  order-book  forty-three  at 
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page  607".  Then  follows  the  minutes  of  the  court,  which, 
among  other  things,  recite:  "Comes  now  the  plaintiff,  and 
by  leave  of  court  files  an  amended  complaint  in  three  para- 
graphs in  the  words  following:  (Here  insert.)  And  now 
the  defendant  files  a  demurrer  to  the  amended  complaint  in 
these  words:  (Here  insert.)  And  the  court  sustains  the  de- 
murrer to  the  amended  complaint,  to  which  ruling  the  plain- 
tiff excepts,  and,  refusing  to  plead  further,  judgment  is  ren- 
dered against  him",  from  which  he  prays  an  appeal;  and, 
after  further  reciting  the  judgment  rendered  against  the 
plaintiff;  the  complaint  continues :  "Plaintiff  files  herewith 
a  copy  of  the  first  and  second  paragraphs  of  said  amended 
complaint  and  makes  them  a  part  of  this  complaint  and 
marks  the  first  paragraph  A,  and  the  second  paragraph  B. 
He  also  files  herewith  a  copy  of  the  defendant's  demurrer 
to  said  amended  complaint,  marked  Exhibit  C,  and  files  here- 
with, as  a  part  hereof,  a  copy  of  the  record  of  the  judgment 
in  said  cause,  and  marks  it  Exhibit  D.  Wherefore  plaintiff 
asks  a  review  of  the  judgment  and  proceedings  in  said  cause, 
and  for  all  proper  relief."  To  this  complaint  appellant's 
demurrer  was  overruled,  and,  refusing  to  answer  over,  judg- 
ment was  accordingly  rendered  against  it,  from  which  this 
appeal  is  prosecuted. 

The  sufiiciency  of  the  complaint  is  the  only  question 
properly  hefore  us.  The  complaint  is  wholly  bad.  Stripped 
of  its  formal  parts,  and  its  reference  to  the  pleadings  in  the 
former  case,  it  amounts  to  this:  That,  in  1895,  the  plain- 
tiff filed  his  complaint  against  the  defendant  for  damages  for 
being  prevented  by  the  defendant  from  obtaining  and  keep- 
ing employment;  that,  on  the  20th  day  of  October,  1897, 
ujion  leave  of  court,  he  filed  amended  first  and  second  para- 
graphs of  complaint,  and  on  the  same  day  filed  an  amended 
complaint  in  three  paragraphs,  to  which  amended  complaint 
tht^  defendant  filed  a  demurrer.  Wherefore  the  plaintiff 
asks  a  review  of  the  judgment  and  proceedings  in  said  caiiJ^e, 
and  for  all  proper  relief.     An  action  to  review  a  judgment 
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can  only  be  maintained  by  filing  a  complaint.  A  complaint 
is  defined  to  be  "A  statement  of  the  facts  constituting  the 
cause  of  action,  in  plain  and  concise  language,  without  repe- 
tition, and  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended."  §341  Burns 
1894,  §338  Homer  1897. 

Without  recourse  to  what  is  alleged  to  be  copies  of  two 
paragraphs  of  complaint,  of  a  demurrer,  and  an  order-book 
entry,  the  court  is  without  information  concerning  the  plain- 
tiff's grievances  against  the  defendant,  or  the  grounds  of 
the  defendant's  demurrer,  or  the  action  of  the  court  thereon, 
or  the  nature  of  the  judgment,  or  whether  the  plaintiff 
excepted  to  the  rulings  of  the  court.  The  allegation  that  the 
following  is  a  copy  falls  far  short  of  an  averment  that  the 
recitals  of  the  copy  are  facts.  It  was  held  in  Davis  v.  Davis, 
145  Ind.  4,  that  all  averments  essential  to  the  validitv  of  a 
complaint  must  be  set  out  in  the  body  thereof,  and  not  by 
reference  to  exhibits,  or  the  same  will  not  be  sufficient  to 
withstand  a  demurrer  thereto;  and,  applying  this  doctrine  to 
a  complaint  to  review  a  judgment,  it  was  said,  in  Jamison 
V.  Lake  Erie,  etc.,  R.  Co.,  149  Ind.  621  at  page  524:  "We 
think  the  complaint  should  have  stated  so  much  of  the  com- 
plaint and  answer,  or  the  substance  or  nature  or  character 
thereof,  as  was  necessary  to  present  the  question  of  the 
alleged  error  without  resorting  to  the  exhibit  filed  with  the 
complaint."  See  Travelers  Ins.  Co.  v.  Prairie  School  Tp., 
151  Ind.  36.  But  aside  from  the  effect  of  incorporating  in 
the  complaint  copies  of  the  former  pleadings  and  record  is 
the  graver  question,  namely:  The  total  absence  of  any 
averment  that  error  was  committed  in  the  former  proceed- 
ings, or  that  either  of  the  statutory  grounds  for  a  review 
existed.  If  no  error  of  law  had  been  committed,  and  no  now 
matter  discovered,  the  plaintiff  had  no  right  to  a  review, 
and,  before  he  can  proceed,  he  must  state  the  grounds  of  his 
injury.  It  is  therefore  essential  to  a  complaint  for  review 
of  a  judgment  for  error  of  law  that  it  specifically  set  forth 
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the  ruling  of  the  court  relied  upon  as  error  and  the  facts 
upon  which  such  ruling  is  based  (Findling  v.  Lewis y  148 
Ind.  429),  and  that  the  plaintiff,  at  the  time  of  such  ruling, 
excepted  thereto,  American  Ins.  Co.  v.  Oibsony  104  Ind. 
336,  and  cases  cited. 

Appellant  insists  that  we  consider  a  second  reason  why  its 
demurrer  to  the  complaint  should  have  been  sustained, 
namely:  Because  neither  paragraph  of  the  amended  com- 
plaint in  the  judgment  reviewed  states  facts  sufficient  to 
constitute  a  cause  of  action,  the  insistence  being  that  the 
question  will  probably  arise  in  a  future  stage  of  this  case. 
If  proper  to  do  so,  we  could  not,  under  this  record,  deter- 
mine the  sufficiency  of  the  complaint  in  the  former  case, 
because  it  nowhere  appears  in  the  record.  It  is  first  charged 
in  the  complaint  that  the  plaintiff,  in  1895,  filed  his  com- 
plaint, and  on  October  20,  1897,  filed  his  amended  first  and 
second  paragraphs  of  complaint,  following  which  there  is 
set  out  what  is  called,  first,  '^A  complaint  for  damages''  in 
one  paragraph,  at  September  term,  1895,  and  second,  an 
"Amended  co'mplaint"  in  one  paragraph,  at  September  term, 
1897.  It  is  next  averred  in  the  complaint  that  on  Wednes- 
day, October  20,  1897,  the  following  proceedings  were  had 
in  said  cause,  as  contained  in  order-book  forty-three  at  page 
507.  Then  follows  among  other  things:  "Comes  now  the 
plaintiff,  and  by  leave  of  court  files  an  amended  complaint 
in  three  paragraphs  (Here  insert.),  and  the  defendant  files 
a  demurrer  to  the  amended  complaint  (Here  insert.),  which 
is  sustained,  and  the  plaintiff  excepts." 

Neither  paragraph  of  the  amended  complaint  in  the 
former  case  is  set  out  in  the  complaint  in  this  case.  It  is 
alleged  that  a  copy  of  the  first  and  second  paragraphs  is 
filed  herewith  and  made  a  part  hereof,  marked  Exhibits  A 
and  B,  but  no  such  exhibits  appear  anywhere  in  the  record. 
The  record,  therefore,  affirmatively  shows  that  the  com- 
plaint, upon  which  the  judgment  reviewed  was  based,  is 
not  in  the  record.  Judgment  reversed,  with  instructions  to 
sustain  appellant's  demurrer  to  the  complaint. 
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Goldsmith  et  al.  v.  Chipps. 

[No.  19,000.    FUed  January  5,  1900.] 

Practice. —  Pleading.  —  Defective  Demurrer.  —  Abatement —  Where 
the  facts  stated  in  an  answer  in  abatement  were  insufficient  to 
abate  the  action,  the  action  of  the  court  in  sustaining  a  demurrer 
thereto  was  harmless,  although  the  demurrer  was  so  defective  in 
form  that  it  could  have  been  disregarded  by  the  court,    pp.  J18,  29. 

Pleading. — Demurrer  to  Answer  in  Abatement. — A  demun^r  to  an 
answer  in  abatement  does  not  sean^  the  record,  and  cannot  be 
carried  back  and  sustained  to  the  complaint,    p.  £9, 

From  the  Vanderburgh  Superior  Court.    Affirmed. 

S.  R.  Hornbrooky  W.  Jf .  Wheeler  and  E.  Q,  Lockyedr,  for 
appellants. 

A.  L.  Do88f  J.  T.  Walker  and  J.  T.  Cutler,  for  appellee. 

Monks,  J. — Appellee  recovered  a  judgment  and  decree  of 
foreclosure  in  the  court  below.  *  Appellants  Goldsmith  and 
Goldsmith  filed,  at  the  proper  time,  an  answer  in  abatement 
in  two  paragraphs,  and  appellee's  demurrer  thereto  was  sus- 
tained as  to  the  first  paragraph,  and  overruled  as  to  the 
second.  Appellants  insist  that  the  court  erred  in  sustaining 
the  demurrer  to  the  first  paragraph  of  the  answer  in  abate- 
ment for  two  reasons:  "(1)  The  demurrer  is  a  joint  demur- 
rer, and  challenges  the  answer  in  abatement  as  an  entirety, 
and  not  each  paragraph  separately;  (2)  the  form  of  the 
demurrer  is  deficient  in  this, — ^that  the  grounds  are  that  the 
facts  stated  in  neither  of  said  paragraphs  of  said  plea  are 
sufficient  to  avoid  plaintiff's  complaint  herein  filed." 

It  will  be  observed  that  appellants  do  not  claim  that  the 
facts  stated  in  said  first  paragraph  of  answer  in  abatement 
were  sufiicient  to  abate  the  action,  but  only  that  the  same 
was  not,  for  the  reason  stated,  challenged  separately  by  the 
demurrer  filed.  If  the  facts  stated  in  said  first  paragraph 
were  insufficient  to  abate  the  action,  as  we  think  they  were, 
and  which  appellants  admit  by  their  failure  to  urge  the 
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sufficiency  thereof,  the  action  of  the  court  in  sustaining  the 
demnrrer  thereto  was  harmless,  even  if  the  demurrer  failed 
to  challenge  separately  the  sufficiency  of  said  paragraph,  and 
was  so  defective  in  form  that  it  could  have  been  disregarded 
by  the  court.  Wayne  Pike  Co.  v.  Hammons,  129  Ind.  368, 
378;  Blue  v.  Capital  National  Banh^  145  Ind.  518';  Boards 
etc.,  V.  Graver,  115  Ind.  224,  231;  Palmer  v.  Hayes,  112 
Ind.  289,  291;  Hildebrand  v.  McCrum,  101  Ind.  61,  64,  65. 

A  demurrer  to  an  answer  in  abatement  does  not  search  the 
record,  and  can  not  be  carried  back  and  sustained  to  the 
complaint.  Indiana,  etc.,  R,  Co.  v.  Foster,  107  Ind.  430, 
432,  and  cases  cited;  6  Ency.  PL  &  Pr.  332. 

Judgment  affirmed. 


Kern  v,  Kern  et  al. 

[No.  18,720.     Filed  January  9,  1900.]  Ili«  ^ 

EvmENOE.  —  Privileged  Communications.  —  Attorney  and  Client, —     [w4    » 
WilU. — Gommuziications  between  a  testator  and  his  attorney  in     ' 
reference  to  the  testator's  will  which  was  drawn  by  such  attorney, 
are  not  privileged  after  the  death  of  the  testator.    Qurley  v.  Park^ 
185  Ind.  440,  overruled  in  part.  pp.  3S-35. 

WiLUB. — Revocation  by  Execution  of  Inconsistent  Will. — The  execu- 
tion of  a  will  inconsistent  with  a  former  will  executed  by  the  testa- 
tor operates  to  revoke  the  first  will.  p.  S7. 

Same. — Revocation. — Revival. — Lost  Will. — Where  a  will  has  been 
revoked  by  the  execution  of  a  second  will,  and  upon  the  death  of 
the  testator  the  second  will  cannot  be  found,  the  fact  that  the 
first  will  is  found  in  a  conspicuous  place  with  valuable  papers  does 
not  constitute  a  republication  and  revival  of  the  first  will.  pp.  37,  S8. 

From  the  St.  Joseph  Circuit  Court.     Reversed. 

N.  L.  AgneWf  D.  E.  Kelly  and  T.  E.  Howard,  for  appel- 
lant. 

A.  L.  Brick  and  Stuart  McKibbin,  for  appellees. 

DowLiNG,  J. — ^This  was  an  action  to  contest  a  will.  It 
was  tried  by  the  court  without  the  intervention  of  a  jury, 
and  a  finding  was  made  in  favor  of  the  appellees,  who  were 
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the  defendants  below.  Over  a  motion  for  a  new  trial  the 
court  rendered  judgment  upon  the  jSnding.  The  contestpr 
appealed,  and  the  decision  of  the  court  overruling  appel- 
lant's motion  for  a  new  trial  is  the  error  assigned.  The  con- 
testor  was  the  mother  of  the  testator.  The  widow  and  other 
beneficiaries  under  the  will  were  the  defendants. 

The  facts  set  out  in  the  complaint  are,  in  substance,  as 
follows:  On  the  20th  day  of  September,  1897,  Amon  S. 
Kern  died  in  the  city  of  South  Bend,  St.  Joseph  county, 
Indiana,  leaving  an  estate  of  the  value  of  $75,000  in  real 
and  personal  property,  situated  in  said  city  of  South  Bend. 
He  left  surviving  him  no  children,  and  no  father,  his  only 
heirs  at  law  being  his  mother,  who  is  the  appellant,  and  his 
widow,  Ella  Kern.  On  the  24th  day  of  September,  1897, 
an  instrument  purporting  to  be  the  last  will  and  testament 
of  th(B  said  Amon  S.  Kem,  and  bearing  date  of  April  6, 
1890,  was  admitted  to  probate  in  the  St.  Joseph  Circuit 
Court,  in  said  St.  Joseph  county,  Indiana,  then  in  session. 
By  the  terms  of  said  will  the  whole  estate  was  devised  and 
bequeathed  to  the  widow  of  the  said  testator,  subject  to  a 
residuary  bequest  to  three  other  relatives,  one  of  whom 
died  without  descendants  before  the  said  Amon  S.  Kem. 
The  appellant,  as  the  mother  of  the  said  Amon  S.  Kem,  is 
by  law  entitled  to  inherit  the  undivided  one-fourth  of  his 
estate,  and  the  said  Ella  Kem,  as  the  widow  of  the  said 
Amon  S.,  is  entitled  to  take  the  undivided  three-fourths  of 
his  estate,  if  the  said  Amon  S.  Kem  died  intestate.  The 
supposed  will  of  April  6,  1890,  was  invalid,  and  was  wrong- 
fully admitted  to  probate,  for  the  reason  that  it  was  revoked 
by  a  subsequent  will,  duly  executed  in  1894,  by  the  said 
Amon  S.  Kem,  either  expressly  or  by  an  inconsistent  dispo- 
sition of  his  estate.  Prayer  that  the  probate  be  set  aside,  etc. 
The  complaint  was  duly  verified,  and  an  undertaking  for 
costs  was  given,  as  required  by  the  statute. 

The  defendants  appeared,  and  filed  a  joint  answer  in 
denial.    By  consent,  the  cause  was  submitted  to  the  court, 
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and,  as  has  been  stated,  the  trial  resulted  in  a  finding  and 
judgment  sustaining  the  will  of  1890. 

The  grounds  of  appellant's  motion  for  a  new  trial  were, 
that  the  finding  was  eontraiy  to  law,  and  was  not  sustained 
by  sufficient  evidence,  and  that  certain  errors  of  law  <Jc- 
curred  on  the  trial  in  the  rulings  of  the  court  in  striking  out 
evidence  given  for  the  appellant. 

On  the  trial,  Andrew  Anderson,  a  witness  for  appellant, 
testified  that  he  was  a  practicing  lawyer  of  South  Bend, 
Indiana;  that  he  was  acquainted  with  Amon  S.  Kern;  that 
Kem  was  dead;  that  some  three  or  four  years  before  the 
date  of  the  trial  Kem  came  to  the  office  of  witness,  and 
said  that  he  wanted  to  make  a  will  disposing  of  his  estate; 
tliat  witness  thereupon  called  Idr.  Bast,  who  was  his  sten- 
ographer, and  dictated  the  will  to  him;  that  the  stenographer 
brought  the  will  into  the  front  room  of  the  office;  that  Mr. 
Kem  signed  it,  and  that  he  (Anderson)  and  Bast  signed  it 
as  witnesses.  Kern  paid  witness  for  his  services,  and  carried 
the  will  away  with  him.  Witness  never  saw  it  afterwards. 
Kern  lived  in  South  Bend.  He  owned  a  store.  He  was 
married,  and  he  left  as  his  widow  the  lady  who  was  his  wife 
when  the  will  was  executed. 

After  proof  by  another  witness  that  the  will  drawn  by 
Anderson,  and  executed  by  Kern,  could  not  be  found  after 
Kern's  death,  the  witness,  Anderson,  was  asked  to  state  the 
contents  of  that  will.  The  question  was  objected  to  for  the 
reason  that  the  contents  of  the  will  were  made  known  to 
Anderson  as  a  privileged  communication,  notwithstanding 
the  fact  that  the  attorney  became  a  subscribing  witness  to 
the  will  at  the  request  of  the  testator.  The  court,  not  being 
prepared  to  pass  upon  the  question  raised  by  the  objection, 
permitted  the  witness  to  state  the  contents  of  the  will,  but 
held  the  evidence  under  advisement.  Anderson  stated 
that,  in  the  first  part  of  the  will,  Kern  disposed  of  all  his 
estate  in  the  following  manner.  Provision  was  made  for 
his  wife  equivalent  to  one-third  of  his  estate,  and,  in  addi- 
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tion  thereto,  he  gave  her  the  use  of  the  dwelling-house  in 
which  he  lived;  the  remainder  of  the  estate  was  devised  to 
two  brothers.  The  entire  estate  was  given  away.  He  made 
his  brothers  his  residuary  legatees. 

Robert  W.  Bast,  the  stenographer  in  the  office  of  Ander- 
son, who  took  down  the  will  in  shorthand  and  afterwards* 
reduced  it  to  print,  and  who,  also,  was  a  subscribing  witness 
to  the  will,  was  asked  to  state  the  contents  of  the  will.  The 
question  was  objected  to  upon  the  ground  that  the  com- 
munication was  a  privileged  one  as  to  Anderson,  the  attor- 
ney, and  that  the  privilege  extended  to  the  knowledge 
acquired  by  the  witness  as  the  law  clerk  of  Anderson.  The 
objection  was  overruled,  and  the  witness  testified  substan- 
tially as  Anderson  had  done. 

Appellant  gave  in  evidence  the  will  of  Amon  S.  Kern, 
dated  April  6,  1890,  with  the  probate  of  the  same,  whereby 
the  testator  devised  the  whole  of  his  estate  to  his  wife,  Ella 
Kern,  subject  to  a  residuary  interest  in  one-half  of  what 
might  remain  at  her  death  devised  to  three  nephews.  Ella 
Kern  was  nominated  as  sole  executrix.  Other  evidence  was 
introduced  by  appellant,  but  it  is  not  necessary  that  we 
should  set  it  out. 

The  plaintiff  below  having  rested,  the  defendants  intro- 
duced evidence  as  to  the  finding  of  the  will  of  1890,  and  the 
ineffectual  search  for- the  will  prepared  by  Anderson. 

At  this  point,  the  court  announced  its  decision  upon  the 
objections  to  the  testimony  of  Anderson  and  Bast,  and 
struck  out  all  of  the  evidence  relating  to  the  contents  of  the 

will  drawn  bv  Anderson. 

»• 

The  question  is  presented,  whether  communications  be- 
tween a  testator  and  his  solicitor  or  attornev,  in  reference  to 
the  testator's  will,  are  privileged  after  the  death  of  the  tes- 
tator, in  a  contest  between  his  heirs  at  law  and  the  bene- 
ficiaries nnder  the  will. 

The  statute  of  this  State,  in  regard  to  confidential  com- 
munications made  to  an  attorney  in  the  course  of  his  pro- 
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ft^vsioiinl  l>iisines.s,  and  as  to  advice  given  in  such  cases,  has 
not  changed  the  rule  of  the  common  law.  §505  Burns  1894, 
^497  Homer  1897.  This  rule  does  not  apply  to  testa- 
mentary dispositions  where  the  controversy  is  between  the 
heirs  and  devisees  of  the  testator.  In  such  cases  it  is  said 
that  the  very  foundation  upon  which  the  rule  proceeds 
seems  to  be  wanting.  The  leading  case  upon  this  subject  is 
fiussell  V.  Jacksofiy  9  Hare  387,  in  which  Lord  Justice  Tur- 
ner says,  that,  "The  disclosure  in  such  cases  can  affect  no 
right  or  interest  of  the  client.  The  apprehension  of  it 
can  present  no  impediment  to  the  full  statement  of  his 
case  to  his  solicitor,  *  «  *  and  the  disclosure,  when 
made,  can  expose  the  court  to  no  greater  difficulty,  than 
presents  itself  in  all  cases  where  the  courts  have  to  ascertain 
the  views  and  intentions  of  parties,  or  the  objects  and  pur- 
p<jses  for  which  the  dispositions  have  been  made." 

In  Hageman's  Priv.  Com.,  §80,  the  rule  laid  down  in 
Tiussell  V.  Jackson^  supra,  is  concisely  stated  thus:  ^^That 
commnniraiions  between  a  testator  and  his  solicitor  in  ref- 
erence to  the  testator^s  willy  are  not  privileged  after  the 
death  of  the  testator:  covtra  as  to  communications  between 
the  same  solicitor  and  the  executors." 

Russell  V.  Jackson,  supra,  is  cited  with  approval  in  Whar- 
ton on  Evidence,  and,  in  treating  upon  the  subject  of  pro- 
fessional privilege,  it  is  said :  "The  privilege,  it  should  also 
be  remembered,  is  meant  to  protect  the  living  in  their  busi- 
ness relations,  and  cannot  be  invoked  when  the  question 
arises  as  to  the  intention  of  a  deceased  person  in  respect  to 
the  disposition  of  his  estate."     Wharton  on  Ev.  (3rd  ed.), 

§591. 

In  Graham  v.  O^Fallon,  4  Mo.  338,  it  is  said,  that  an 
attorney  who  draws  up  a  will  is  entirely  competent  to  tes- 
tify to  its  cotitents  in  order  to  set  it  up  as  a  lost  will,  and 
his  testimony  is  not  subject  to  the  objection  that  it  discloses 
the  confidential  communications  of  a  client. 

This  view  of  the  rule  as  to  such  communications,  and  the 
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competency  of  the  solicitor  to  testify  to  them,  is  sustained 
by  the  decisions  in  the  following,  among  other  cases:  Black- 
bum  V.  Crawfords,  3  Wall.  (U.  S.),  175,  18  L.  Ed.  186; 
Scott  V.  Harris,  118  Dl.  447;  Sheridan  v.  HoughtoUy  6 
Abb.  N.  Cas.  234,  16  Hun  628;  Pence  v.  Waugh,  135  Ind. 
143;  Denning  y.  Butcher,  91  Iowa  425,  69  N.  W.  69; 
Doherty  v.  O'Callaghan,  167  Mass.  90,  31  K  E.  726,  17 
L.  R  A.  188, 

It  is  urged,  however,  on  behalf  of  the  appellee,  that  this 
ijourt  has  held  that  evidence  of  this  character  is  inadmissible, 
and  we  are  referred  to  the  cases  of  Ourley  v..  Park,  135  Ind. 
440,  Pence  v.  Waugh^  supra,  Brown  v.  McAlister,  34  Ind. 
375,  and  Turner  v.  Cook^  36  Ind.  129,  as  authorities  sup- 
porting this  view. 

Ourley  v.  Park,  supra,  was  an  action  to  set  aside  a  will  on 
account  of  the  unsoundness  of  the  mind  of  the  testatrix,  and 
because  its  execution  was  procured  by  undue  influence. 
The  court  say,  on  page  442 :  "In  Heuston  v.  Simpson,  115 
Ind.  62,  it  was  said:  ^The  law  forbids  the  physician  from 
disclosing  what  he  learns  in  the  sick  room,  no  matter  by 
what  method  he  acquires  his  knowledge.'  See  other  authori- 
ties cited  in  the  same  case;  also  Pennsylvania  Co.  v.  Marion, 
123  Ind.  415. 

^Tor  a  similar  reason  the  evidence  offered  by  the  attor- 
ney who  drew  the  will  was  properly  excluded. 

'In  Jenkinson  v.  State,  5  Blackf.  465,  it  was  held  that 
when  an  attorney  is  consulted  on  business  within  the  scope 
of  his  profession,  the  relation  of  attorney  and  client  exists, 
and  the  communications  on  the  subject  between  him  and  his 
client  should  be  treated  as  strictly  confidential.  And  this 
ruling  has  always  been  adhered  to  by  this  court.  Bigler  v. 
Reyher,  43  Ind.  112. 

"The  client  may  waive  the  privilege,  but  otherwise  it  is 
inviolate.  Pence  v.  Waugh,  135  Ind.  143;  Bank,  etc.,  v. 
Mersereau,  3  Barb.  Ch.  (N.  Y.),  528." 

While  the  rule  announced  by  the  court  in  Ourley  v. 
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Park,  supra,  is  doubtless  the  correct  one  in  disputes  be- 
tween the  client's  representatives  on  the  one  hand,  and 
strangers  on  the  other,  we  do  not  think  it  applies  where  both 
the  litigating  parties  claim  under  the  client.  The  atten- 
tion of  the  court  does  not  appear  to  have  been  called  to  this 
distinction,  and  none  of  the  cases  bearing  upon  it  is  re- 
ferred to  in  the  opinion.  We  regard  this  qualification  of 
the  general  rule  as  a  very  material  one,  and,  to  the  extent 
that  the  opinion  in  Ourley  v.  Park,  supra,  conflicts  with 
the  view  we  have  expressed,  that  case  is  overruled. 

In  Pence  v.  Waugli,  135  Ind.  143,  it  was  held  that,  by 
selecting  the  attoraey  who  drew  the  will  as  one  of  the  sub- 
scribing witnesses,  the  client  waived  the  objection  to  the 
competency  of  the  witness  arising  from  the  professional  rela- 
tion such  witness  sustained  to  the  client.  In  the  opinion,  the 
court  cites,  in  support  of  its  conclusions,  the  decision  In 
re  Coleman,  111  N.  Y.  220,  19  N.  E.  71,  and  AlbeHi  v. 
New  York,  etc..  It.  Co.,  118  N.  Y.  77,  23  N.  E.  35,  6  L.  R. 
A.  765.  The  court  says,  in  the  course  of  the  opinion:  "The 
privilege  of  the  statute  requires  no  express  waiver  in  this 
State,  and  it  may  be  waived  not  only  by  express  waiver,  but 
by  implication."  This  cas^  lends  no  support  to  the  position 
of  counsel  for  appellees. 

The  cases  of  Brown  v.  McAlister,  34  Ind.  375,  and  Tur- 
ner  v.  Cook,  36  Ind.  129,  decide,  only,  that  it  is  not  neces- 
sary to  the  due  execution  of  a  will  that  the  testator  should 
in  anv  manner  indicate  to  the  witnesses  who  attest  it  that 
the  instrument  is  the  will  of  the  person  executing  it. 

The  next  question  we  are  called  upon  to  determine  is  the 
legal  effect  of  the  revocation  by  the  testator  of  the  will  of 
1894.    Was  the  will  of  1890  thereby  revived? 

There  is  no  doubt  that  at  common  law  the  revocation  of 
a  subsequent  inconsistent  will,  revoking  a  former  will, 
operated  to  revive  the  former,  when  such  former  will  was 
not  destroyed  by  the  testator.  In  Ilarwood  v.  Ooodright,  1 
Cowp.  87,  92,  Lord  Mansfield  said:     "If  a  testator  makes 
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one  will  and  does  not  destroy  it,  though  he  makes  another 
at  any  time  virtually  or. expressly  revoking  the  former;  if 
he  afterwards  destroy  the  revocation,  the  first  will  is  still  in 
force  and  good." 

In  29  Am.  &  Eng.  Ency.  of  Law,  288,  it  is  said:  "Where 
the  latter  of  two  inconsistent  wills  was  revoked  by  the  testa- 
tor in  his  lifetime,  it  was  held  by  the  courts  of  common  law 
that  the  earlier  will  was  thereby  revived,  and,  unless  after- 
wards revoked  by  some  subsequent  act,  came  into  operation 
on  his  decease,  whether  the  later  will  contained  an  express 
clause  of  revocation  or  not  In  the  ecclesiastical  courts  it 
was  held  that  the  revocation  of  the  later  will  raised  no  pre- 
sumption in  favor  of  the  revival  of  the  earlier  will,  but  that 
the  question  depended  upon  the  intention  of  the  testator  as 
shown  by  the  peculiar  facts  and  circumstances  of  the  case, 
and  was  open  to  decision  either  way.  The  statute  of  Vic- 
toria abolished  the  doctrine  by  expressly  providing  that  no 
will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any 
manner  revoked,  shall  be  revived  otherwise  than  by  the 
reexecution  thereof,  or  by  a  duly  executed  codicil  showing 
an  intention  to  revive  the  will.  In  several  of  the  States 
similar  statutes  exist,  imder  which  the  revocation  of  the 
second  will  does  not  revive  the  first,  unless  such  intent 
appear  in  the  terms  of  the  revocation,  or  the  first  will  be 
duly  republished  afterwards.  In  the  absence  of  such  legis- 
lation the  rule  varies  greatly  in  different  states." 

Commenting  on  this  subject,  it  was  well  said  by  Burks,  J., 
in  Rudisill  v.  Bodes,  29  Gratt.  (Va.),  147,  149  :  ^'The  effect 
of  the  rule  in  the  law  courts  was  to  exclude  arbitrarily  all 
extrinsic  evidence  of  intention  upon  the  question  of  revival, 
and  thus  oftentmies,  to  set  up  a  will  contrary  to  the  inten- 
tion of  the  tesHtor:  while  the  rule  in  the  ecclesiastical 
courts  threw  the  door  wide  open  to  the  admission  of  such 
evidence,  and  suffered  the  intention  of  the  testator  to  be 
determined  by  'the  uncertain  testimony  of  slippery  memory.' 
It  was  the  object  of  the  English  statute,  by  the  22nd  sec- 
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tion,  to  abrogate  both  of  these  rules,  which  were  attended 
with  the  mischiefs  just  indicated,  and  to  establish  in  their 
stead  a  safer  rule,  bv  which  the  intention  of  the  testator 
would  be  manifested  with  more  certainty,  and  be  less  liable 
to  be  defeated  by  acts  and  circumstances  of  an  equivocal 
character." 

The  statutes  of  this  State  establish  the  rule  governing  this 
case.  §2729  Burns  1894,  §19,  2  R.  S.  1852,  p.  308, 
§30  R.  S.  1843,  p.  491. 

The  provision  of  the  statutes  to  which  alone  we  must 
look  declares  that:  "Xo  will  in  writing,  nor  any  part 
thereof,  except  as  in  this  act  provided,  shall  be  revoked, 
unless  the  testator,  or  some  other  person  in  his  presence  and 
by  his  direction,  with  intent  to  revoke,  shall  destroy  or 
mutilate  the  same;  or  such  testator  shall  execute  other  writ- 
ing for  that  purpose,  signed,  subscribed  and  attested  as 
required  in  the  preceding  section.  And  if,  after  the  making 
of  any  will,  the  testator  shall  execute  a  second,  a  revocation 
of  the  second  shall  not  revive  the  first  will,  unless  it  shall 
appear  by  the  terms  of  such  revocation  to  have  been  his  intent 
to  revive  it,  or^  unless  after  such  revocation  he  shall  duly 
republish  the  previous  will:'  §2729  Burns  1894,  §2559 
R.  S.  1881  and  Homer  1897. 

The  execution  by  Kern  of  the  will  of  1894,  which  made 
a  disposition  of  his  estate  inconsistent  with  that  of  the  will 
of  1890,  operated  to  revoke  the  first  will.  State  v.  Orossley, 
69  Ind.  203;  Bums  v.  Travis,  117  Ind.  44. 

The  will  of  1894,  having  been  in  the  possession  of  the 
deceased,  and  not  having  been  found  after  the  death  of 
Kem,  the  presumption  is  that  it  was  destroyed  by  him 
animo  revocandu  McDonald  v.  McDonald,  142  Ind.  55; 
Goods  of  Mitcheson,  32  L.  J.  N.  S.  (P.  &  M.)  202. 

The  first  will  having  been  effectually  revoked,  it  could 
be  revived  only  (1)  by  a  writing  executed  by  him  for  that 
purpose,  signed,  subscribed,  and  attested,  as  in  the  case  of 
a  last  will;  or,  (2)  by  due  republication  of  such  previous 


38  SUPREME  COURT  OF  INDIANA, 


Whisenand  v.  Belle. 


will.  There  is  no  claim  on  the  part  of  appellees  that  any 
such  writing  was  executed,  and  it  cannot  be  said  that  there 
was  proof  of  the  republication  of  the  will  of  1890.  The 
preservation  of  the  will  of  1890,  and  the  fact  that  it  was 
found  in  a  conspicuous  place  among  the  valuable  papers  of 
the  deceased,  did  not  constitute  a  republication,  No  oral 
declaration  by  the  decedent,  or  other  unequivocal  act  indi- 
cating an  intention  to- republish  the  will  of  1890  was  shown. 
Schouler  on  Wills,  §§441,  442,  444,  445;  Abney  v.  Miller, 
2  Atk.  593;  Barker  v.  Bell,  46  Ala.  216;  In  re  Lones,  108 
Cal.  688,  41  Pac.  771;  Wolf  v.  Boilinger,  62  111.  368;  Beau- 
mont V.  Keim,  60  Mo.  28. 

We  conclude,  therefore,  that  the  will  of  1890  was  not 
republished,  or  otherwise  re\'ived,  by  any  act  of  the  decedent, 
within  the  meaning  of  §2729  of  the  statute. 

We  have  carefully  examined  the  cases  of  Randall  v. 
Beatty,  31  N.  J.  Eq.  643,  Flintham  v.  Bradford,  10  Pa. 
St.  8^,  Neff's  Appeal,  48  Pa.  St.  501,  Pecli^s  Appeal,  50 
Conn.  562,  Cheever  v.  North,  106  Mich.  390,  64  N.  W. 
455,  37  L.  R.  A.  561,  and  all  other  authorities  referred  to  in 
the  several  briefs  of  counsel  for  appellees.  There  is  a  con- 
flict among  the  decisions  upon  the  questions  arising  in  this 
case,  but  the  great  weight  of  authority  seems  to  sustain  the 
views  we  have  expressed. 

For  the  error  of  the  court  in  striking  out  the  evidence  of 
Anderson  and  Bast,  and  for  the  reason  that  the  finding  of 
the  court  was  contrary  to  law,  the  judgment  is  reversed. 


Whisenand  et  al.  v.  Belle  et  al. 

154  ^ 

169         ^  [No.  18.672.    Filed  January  11,  1900.) 

Ck)XJNTY  Covxjssiofrvaa.— Appeal. — Abandonment  of  Appeal.^  Dia- 
miasal. — An  appeal  to  the  circuit  court  from  the  action  of  the 
county  commissioners  in  the  estabUshment  of  a  free  gravel  road 
was  properly  dismissed,  where  after  fiUng  an  appeal  bond  the 
appellants  instituted  an  action  to  enjoin  the  construction  of  the 
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road  and  delayed  taking  anj  further  steps  to  perfect  their  appeal 
for  a  period  of  ten  months,  pp,  S9-4S, 
Appjeal  and  Error.  ~ /Record. — The  Supreme  Court  will  not  reverse 
the  action  of  the  circuit  court  in  dismissing  an  appeal  from  the 
proceedings  of  the  county  commissioners  establishing  a  free  gravel 
ifoad  on  aoooimt  of  the  insufficiency  of  the  affidavit  and  appeal 
bond  where  the  affidavit  is  merely  copied  in  the  record  by  the 
clerk  without  a  bill  of  exceptions  or  order  of  court,  pp,  42,  4S. 

From  the  Monroe  Circuit  Court.     Affirmed, 

n.  A,  Lee,  L.  M.  Grimes^  J,  E,  Henley  and  J.  B.  Wilson^ 
for  appellants. 

Jordan^  J. — Proceedings  in  this  cause  were  instituted 
in  February,  1896,  upon  the  petition  of  appellees  to  the 
board  of  commissioners  of  Monroe  county,  Indiana,  to  se- 
cure the  construction  of  a  free  gravel  road  or  pike,  under  the 
provisions  of  an  act  of  the  legislature  passed  in  1893,  as 
amended  in  1895  (Acts  1893,  p.  196,  Acts  1895,  p,  143). 

Such  steps  were  taken  before  the  board  of  commissioners 
upon  said  petition  as  resulted  in  an  election  being  held  in 
Clear  Creek  township  in  said  county,  at  which  election  a 
majority  of  the  qualified  electors  voted  in  favor  of  said  im- 
provement, and  thereupon  the  board,  on  April  23,  1896, 
made  a  final  order  for  the  construction  of  said  road.  Appel- 
lants, who  apparently  were  strangers  to  the  proceedings 
before  the  board  of  commissioners,  undertook  to  appeal 
from  said  final  order  to  the  Monroe  Circuit  Court,  under 
§7859  Burns  1894,  §5772  R  S.  1881  and  Horner  1897, 
which  authorizes  an  appeal  to  the  circuit  court  from  any 
decision  of  the  board  of  commissioners  by  an  aggrieved  per- 
son not  a  party  to  the  proceedings  upon  his  filing  in 
the  office  of  the  county  auditor  his  affidavit  showing  that 
he  is  aggrieved  by  such  decision,  and  disclosing  therein  that 
he  has  an  interest  in  the  matter  decided. 

Sections  7860  Burns  1894,  §5773  R.  S.  1881  and  Hor- 
ner 1897,  provides  that  such  appeal  shall  be  taken  in  thirty 
days  after  the  decision,  by  the  appellant  filing  with  the 
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auditor  of  the  county  a  bond  with  sufficient  penalty  and 
sureties  to  the  approval  of  such  auditor,  etc.  Section  7861 
Burns  1894,  §5774  K  S.  1881  and  Horner  1897,  provides 
that  the  auditor  shall,  within  twenty  days  after  the  filing  of 
such  appeal  bond,  make  out  a  complete  transcript,  of  the 
proceedings  of  the  board  relating  to  the  proceedings  appealed 
from,  and  shall  deliver  the  same,  and  all  papers  and  docu- 
ments filed,  and  the  appeal  bond,  to  the  clerk  of  the  court  to 
which  the  appeal  is  taken. 

It  is  disclosed  by  the  entry  of  the  clerk  of  the  lower 
court  that  appellants,  on  March  17,  1897,  filed  in  the  office 
of  said  clerk  a  transcript  of  the  proceedings  had  before  the 
commissioners,  together  with  the  original  papers  filed  in  said 
cause,  and  also  an  affidavit  and  appeal  bond  filed  therein; 
which  transcript,  papers,  affidavit,  and  bond,  it  is  stated  in 
said  entry,  "are  in  the  words  and  figures  as  follows,  to  wit:" 
Here  follows  in  the  record  a  transcript  of  the  proceedings 
in  said  cause  before  the  board  of  commissioners.  This  tran- 
script, however,  in  no  manner  recites  or  shows  the  filing  of 
any  affidavit  by  appellants  for  an  appeal  in  the  office  of  the 
auditor;  neither  does  it  show  that  any  appeal  bond  was  filed 
with  and  approved  by  said  official.  In  respect  to  these  mat- 
ters, the  transcript  certified  to  the  circuit  court  by  the 
auditor  is  entirely  silent.  At  the  close  of  this  transcript 
appears  the  certificate  of  the  county  auditor,  bearing  date  of 
March  10,  1897,  whereby  he  certifies  "That  the  foregoing 
is  a  true  and  complete  transcript  of  all  the  papers,  proceed- 
ings, and  judgment  of  the  board  of  commissioners  in  said 
cause,  etc.,  as  the  same  appears  from  the  files  and  records 
of  my  office."  Following  this  certificate,  the  clerk  has 
copied  two  certain  documents,  one  of  which  purports  on  its 
face  to  be  an  appeal  bond;  the  other  professes  to  be  an 
affidavit  for  an  appeal  from  the  decision  of  the  board  to  the 
circuit  court. 

After  the  cause  was  docketed  in  the  lower  court,  appel- 
lees, in  response  to  the  summons  of  the  court,  appeared  in 
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said  action  and  filed  their  motion  to  dismiss  the  appeal, 
assigning  therein  numerous  reasons  why  the  said  appeal 
ought  to  be  dismissed,  among  which  are  the  following:  (1) 
For  the  reason  that  an  appeal  bond  was  filed  on  May  19, 
1896,  and  the  transcript  was  not  filed  with  the  clerk  of  the 
circuit  court  until  March  17,  1897;  (2)  that  the  affidavit  is 
not  sufficient;  that  it  does  not  show  that  appellants  are  ag- 
grieved, etc.;  (3)  that  the  appeal  bond  was  not  filed  in  time; 
(4)  for  the  reason  that  the  record  shows  that  appellants,  after 
filing  their  appeal  bond,  commenced  proceedings  in  the  cir- 
cuit court  to  enjoin  the  construction  of  said  road  or  pike;  that 
they  secured  a  temporary  restraining  order,  which,  upon 
appeal  to  the  Supreme  Court,  was  reversed;  and  said  in- 
junction proceedings,  after  said  reversal,  were  decided  in 
the  lower  court  adversely  to  appellants. 

The  court,  over  appellants'  exceptions,  sustained  this 
motion  and  dismissed  the  appeal,  and  granted  appellants  ten 
days  in  which  to  file  a  bill  of  exceptions.  The  latter  filed 
their  bill  of  exceptions  within  the  time  allowed.  This  bill 
embraces  the  motion  to  dismiss,  and  the  ruling  of  the  court 
thereon.  It  further  appears  from  said  bill  that,  upon  exam- 
ination by  the  court  of  the  files  and  records  of  the  Monroe 
Circuit  Court,  it  was  disclosed  that  plaintiifs  (appellants 
herein),  John  P.  Harrell,  and  others,  on  May  26,  1896, 
commenced  proceedings  in  the  Monroe  Circuit  (^ourt  to  en- 
join the  construction  of  said  pike,  and  secured  from  the 
court  a  temporary  injunction  enjoining  the  board  of  com- 
missioners of  said  Monroe  county  from  in  any  manner  pro- 
ceeding in  the  construction  of  said  improvement.  From  the 
judgment  awarding  this  temporary  injunction,  the  bill  of  ex- 
ceptions shows  that  the  board  of  commissioners  appealed  to 
the  Supreme  Court,  and,  on  February  23,  1897,  that  this 
court  reversed  the  judgment  of  the  Monroe  Circuit  Court; 
that  on  April  23,  1897,  the  Monroe  Circuit  Court  sustained 
a  demurrer  to  the  complaint  in  said* action  for  an  injunction, 
and  rendered  judgment  against  appellants  for  costs. 
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The  only  error  assigned  by  appellants  in  this  appeal  is  that 
the  court  erred  in  dismissing  their  appeal  from  the  decision 
of  the  board  of  commissioners.  The  facts  set  out  in  the 
bill  of  exceptions,  considered  in  connection  with. other  facts 
disclosed  by  the  record,  in  our  opinion,  clearly  justify  the 
action  of  the  lower  court  in  dismissing  the  appeal. 

It  appears  that  appellants,  on  May  26,  1896,  a  few  days 
after  filing  their  appeal  bond,  which  is  said  to  have  been 
filed  on  May  19,  1896,  instituted  an  action  to  enjoin  the  con- 
struction of  the  pike  or  road  in  question,  and  were  successful 
in  being  awarded  by  the  Monroe  Circuit  Court  a  temporary 
injimction.  This  judgment,  upon  appeal  to  the  Supreme 
Court,  was  reversed,  and,  upon  the  cause  being  remanded 
to  the  lower  court,  the  latter,  on  April  23,  1897,  decided 
adversely  to  appellants.  After  filing  their  appeal  bond, 
appellants  seem  to  have  delayed  taking  any  steps  to  perfect 
their  appeal  for  a  period  of  ten  months,  as  it  is  disclosed 
that  they  did  not  file  a  transcript  of  the  proceedings  had 
before  the  board  of  commissioners  with  the  clerk  of  the 
Monroe  Circuit  Court  until  March  17,  1897,  during  which 
period  they  seem  to  have  been  prosecuting  another  action 
to  defeat  the  construction  of  the  improvement  in  question. 
When  the  fact  of  the  long  delay  upon  the  part  of  appellants 
in  attempting  to  perfect  their  appeal — for  which  delay  no 
excuse  is  shown — ^is  considered  in  connection  with  the  other 
fact  that  appellants,  after  filing  their  appeal  bond,  instituted 
an  action  for  injunction  to  secure  the  desired  relief,  we 
think  it  is  conclusively  shown  that  they  had  abandoned  their 
appeal  to  the  circuit  court  from  the  board's  decision,  and 
thereby  waived  their  right  to  perfect  the  same* by  filing  a 
transcript  of  the  proceedings  before  the  board  with  the  clerk 
of  the  lower  court;  and  for  this  reason  alone  they  could 
have  no  standing  in  court  to  prosecute  the  appeal,  and 
hence  it  was  properly  dismissed. 

Again,  upon  another  view  of  the  case,  the  judgment  must 
be  affirmed.     The  motion  to  dismiss,  as  heretofore  shown. 
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assailed  the  sufficiency  of  the  affidavit  and  the  appeal  bond. 
The  transcript  certified  by  the  auditor  in  no  manner  sets  out 
or  refers  to  either  the  appeal  bond  or  affidavit.  It  is  entirely 
silent  in  respect  to  the  filing  with  the  auditor  of  the  affi- 
davit and  the  bond,  or  in  regard  to  the  approval  of  the  latter 
by  that  official.  In  this  respect,  at  least,  the  transcript  of  the 
proceedings  before  the  board  was  not  complete,  and  the 
appeal,  therefore,  was  not  perfected  as  the  law  required. 
.  Shirk  V.  Moorey  96  Ind.  199. 

It  is  true  that  the  clerk  of  the  lower  court,  as  stated,  has 
copied  into  the  transcript,  prepared  by  him  for  this  appeal, 
what  purports  to  be  an  affidavit;  but  this  latter  document  is 
not  made  a  part  of  the  record  by  any  bill  of  exceptions,  nor 
is  there  any  order  of  court  authorizing  the  clerk  to  make  it 
a  part  of  the  record.  It  must  follow,  therefore,  that  it, 
under  the  circumstances,  can  not  be  considered  as  a  part  of 
the  record  on  appeal  to  this  court. 

In  the  absence  from  the  record  of  the  affidavit  in  contro- 
versy, we  are  not  in  a  position  to  decide  upon  its  sufficiency, 
and,  as  we  are  required  to  indulge  all  presumptions  in  favor 
of  the  ruling  of  the  lower  court,  we  may  reasonably  assume 
that  the  court  sustained  the  motion  to  dismiss  for  the  reason 
that  the  affidavit  in  support  of  the  appeal  was  not  sufficient. 
Judgment  affirmed. 


Lightoap  v.  The  Town  or  North  Judson  et  al. 

[No.  18,703.    Filed  January  11.  1900.] 

VediojlTIOV.'^ Acceptance. — Highway 9. — ^To  constitute  a  dedication 
of  land  for  highway  purposes,  there  must  be  an  offer  of  the  land 
by  the  owner,  and  acoeptance  of  such  offer  by  the  public  or  by  the 
proper  local  authorities,   p.  46, 

Samb.— Bevoeafion.— The  owner  of  certain  real  estate  offered  to  dedi- 
cate a  part  thereof  to  the  publio  for  highway  purposes.  Before  the 
offer  was  accepted  such  owner  sold  and  conveyed  the  real  estate, 
the  deed  of  conveyance  containing  no  reservation  of  the  part  so 
offered  to  the  public.  Held,  that  the  conveyance  constituted  a 
revocation  of  the  offer  to  dedicate,  pp,  4^,  47. 
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From  the  Pulaski  Circuit  Court.     Reversed. 

William  Spnngler  and  H,  R.  RobbinSy  for  appellant. 
Burson  dr  Burson  and  S.  Bybee,  for  appellees. 

Baker,  J. — Complaint  to  enjoin  appellees,  the  town  of 
North  Judson  and  its  officers,  from  interfering  with  appel- 
lant's property.  Answer  of  general  denial.  Special  find- 
ing of  facts  and  conclusions  of  law.  Judgment  for  appel- 
lees. The  only  error  assigned  is  that  the  court  erred  in  its. 
conclusions  of  law. 

The  facts,  briefly  stated,  are  as  follows:  In  1886,  one 
Stephen  J.  Nave  was  the  owner  of  a  strip  of  land  sixty-six 
feet  wide  off  of  the  south  side  of  a  triangular  parcel  of 
ground  in  the  town  of  North  Judson,  the  southern  boundary 
of  which  was  an  alley  sixteen  feet  in  width.  In  March,  1886, 
certain  citizens  living  west  of  this  land,  desiring  more  road- 
way than  was  afforded  by  the  sixteen  foot  alley,  bought  of 
Nave  a  strip  nine  feet  wide  off  of  the  south  side  of  his  land 
next  the  alley;  and  on  the  26th  of  March,  1886,  Nave  and 
wife  executed  their  deed  for  such  strip  to  Wayne  township 
for  road  purposes,  that  being  the  township  in  which  the 
land  and  the  town  of  North  Judson  were  situated.  After 
its  execution,  the  deed  was  delivered  to  J.  E.  Jones,  a  citizen 
who  had  been  instrumental  in  raising  the  money  to  pay  for 
the  strip.  Jones  was  not  an  officer  of  the  township  at  the 
time  nor  afterwards.  The  deed  was  shown  to  Jacob  Kries, 
the  township  trustee,  who  read  it  and  handed  it  b^ck  to 
Jones.  The  deed  was  never  formally  delivered  to  the  trus- 
tee of  the  township.  Afterwards,  on  July  5,  1893,  some 
person  caused  the  deed  to  be  properly  recorded  in  the  rec- 
ords of  deeds  of  Starke  county.  On  October  7,  1886,  Nave 
and  wife  conveyed  to  appellant  the  entire  sixty-six  foot  strip, 
including  the  part  described  in  the  deed  to  Wayne  town- 
ship. At  the  time  of  the  negotiations  between  Nave  and 
appellant  for  the  sale  and  purchase  of  the  land,  Nave  in- 
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formed  appellant  that  he  had  sold  and  transferred  to  the 
township  for  road  purposes  a  strip  nine  feet  wide  off  of  the 
-^outh  side  of  his  sixty-six  foot  piece  of  ground,  and  went 
with  appellant  and  by  measurement  on  the  premises  showed 
where  the  north  line  of  the  nine  foot  strip  would  fall. 
Appellant  acted  as  scrivener  in  drawing  up  the  deed,  taking 
the  description  from  an  old  deed.  There  was  no  reserva- 
tion in  the  deed  of.  the  nine  foot  strip.  Both  Nave  and 
wife  could  read  and  write,  but  the  deed  was  not  read  to  them 
after  it  was  prepared  and  before  they  signed  it.  The  deed 
to  the  appellant  was  duly  recorded  October  11,  1886.  After 
appellant  had  procured  the  deed,  he  placed  a  fence  along  the 
south  side  of  the  sixty-six  foot  strip  of  land  for  the  purpose 
of  inclosing  the  ground  bought  of  Nave.  The  marshal  of 
Xorth  Judson  took  away  the  fence  by  direction  of  the 
town  board,  and,  in  the  spring  of  1894,  the  plaintiff  having 
replaced  the  fence,  the  marshal  again  removed  the  fence. 
The  fence  was  again  rebuilt,  and  again  torn  away  by  the 
marshal.  The  town  of  North  Judson  was  incorporated  in 
1889,  and  the  land  in  controversy  is  within  the  corporation 
limits,  and  the  town  threatens  again  to  take  the  fence  down, 
if  it  is  again  built.  On  January  11,  1894,  appellant  recov- 
ered a  judgment  in  the  Starke  Circuit  Court  quieting  his 
title  to  the  land  in  controversy  against  the  county  of  Starke 
and  Wayne  township  in  Starke  cotmty,  which  is  in  full  force 
and  unappealed  from,  but  the  town  of  North  Judson  was 
not  a  party  to  the  judgment. 

From  these  facts  the  court  concluded  that  the  strip  of 
ground  in  controversy  was  a  part  of  the  public  alley. 

It  is  not  found  that  the  grantee  in  the  dedicatory  deed 
ever  accepted  it,  or  authorized  its  acceptance;  or  that  the 
county  or  town  ever  accepted  the  offer;  or  that  the  public 
or  any  road  officials  accepted  the  proposed  dedication  by 
using  the  strip  as  a  highway;  or  even  that  the  individuals 
who  raised  the  money  to  pay  Nave  for  the  land  ever  used  it 
or  claimed  the  right  to  use  it  for  a  way,  public  or  private. 
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Delivery  and  acceptance  are  necessary  to  complete  the  exe- 
cution of  a  deed.  Bremmerman  v.  JenningSy  101  Ind.  253; 
Rittmaster  v.  Brisbaney  19  Ool.  371,  35  Pac.  736;  Rich- 
ardson V.  OraySf  85  Iowa  149,  52  N.  W.  10;  Cravens  v. 
Rossiter,  116  Mo.  338,  22  S.  W.  736;  Ten  Eych  v.  Whit- 
leek,  156  N.  Y.  341,  50  N.  E.  963;  Hubbard  v.  Cox,  76 
Texas  239,  13  S.  W.  170.  To  constitute  a  dedication  by 
which  the  public  or  the  t^ppellees  herein  could  acquire  any 
rights  over  the  property,  there  must  be  an  offer  of  the  land 
by  the  owner,  for  street  purposes,  and  an  acceptance  of  the 
offer  by  the  public  or  by  the  proper  local  authorities.  City 
of  Columbus  V.  Dahn,  36  Ind.  330;  Mansur  v.  State,  60 
Ind.  357;  Mansur  v.  HaugKey,  60  Ind.  364;  Pennsylvania 
Co.  V.  Phiz,  125  Ind.  26;  Steinauer  v.  City  of  Tell  City 
146  Ind.  490;  City  of  San  Francisco  v.  Canavan,  42  Cal 
541;  City  of  Eureka  v.  Croghan,  81  Cal.  524,  22  Pac.  693 
Smith  V.  City  of  San  Luis  Obispo,  95  Cal.  463,  30  Pac 
591;  City  of  Chicago  v.  Drexel,  141  El.  89,  30  N.  E.  774 
Town  of  Cambridge  v.  Cook,  97  Iowa  599,  66  N.  W.  884 
State  V.  Bradbury,  40  Me.  154;  Kennedy  v.  Mayor,  etc, 
65  Md.  514,  9  Atl.  234;  Hemphill  v.  City  of  Boston,  62 
Mass.  195;  Hay  den  v.  Stone,  112  Mass.  346;  Slater  v. 
Ounn,  170  Mass.  509,  49  K  E.  1017,  41  L.  R  A.  268; 
Field  V.  Manchester,  32  Mich.  279;  Baker  v.  City  of  SL 
Paul,  8  Minn.  491;  Brinck  v.  Collier,  56  Mo.  160;  Landis 
V.  Hamilton,  77  Mo.  554;  City  of  St.  Louis  v.  University, 
88  Mo.  155;  Bauman  v.  Boeckeler,  119  Mo.  189,  24  S.  W. 
207;  Baker  v.  Squire,  143  Mo.  92,  44  S.  W.  792;  City  of 
Omaha  v.  Hawver,  49  Xeb.  1,  67  N.  W.  891;  State  v. 
Underhill,  144  N.  T.  316,  39  N.  E.  333;  State  v.  Fisher, 
117  N.  C.  733,  23  S.  E.  158;  Union  Co.  v.  Peckham,  16 
E.  I.  64,  12  Atl.  130. 

On  October  7,  1886,  the  dedication  not  having  been 
accepted,  Nave  had  the  right  to  withdraw  the  offer  as 
against  the  public.  The  individuals  who  procured  Nave  to 
make  the  offer  could  not  compel  the  prrantoe  or  the  public 
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to  accept  it.  If  they  have  a  private  right  of  way,  it  avails 
appellees  nothing.  A  conveyance  before  acceptance  is  a 
revocation  of  the  offer  to  dedicate.  City  of  Eureka  v. 
Croghan,  81  Cal.  524,  22  Pac.  693;  Trine  v.  City  of 
Pueblo,  21  Col.  102,  39  Pac.  330;  Minneapolis^  etc.,  R. 
Co.  V.  Toum  of  Britt,  105  Iowa  198,  74  N.  W.  933.  The 
deed  of  Nave  to  appellant  was  therefore  a  revocation,  unless 
it  was  ineffectual  to  pass  to  appellant  the  entire  estate  in  the 
disputed  strip.  The  deed  included  the  strip.  True,  it  is 
found  that  appellant  had  notice  of  the  prior  dedicatory 
deed  and  was  shown  the  line;  but  it  was  not  found,  how- 
ever, that  Nave  did  not  inform  him  that  the  offer  of  dedica- 
tion had  not  been  accepted  and  that  it  was  his  intention  to 
revoke  the  offer  or  authorize  appellant  to  do  so.  The  fact 
that  appellant  wrote  the  deed  and  Nave  did  not  read  it,  of 
itself  affords  no  inference  that  the  deed  as  written  did  not 
truly  express  the  intention  of  the  parties. 

Judgment  reversed,  with  directions  to  grant  a  new  trial. 


The  No.  4  Fidelity  BuiLDiNa  and  Savings  Union 

V.  Byrd  et  al. 

•  [No.  18,705.    Filed  January  12,  1900.  J 

ArFZkh,  —  Tran9eript.— Must  Be  Authenticated  by  Seal  of  Thnal 
Court. — The  transcript  of  the  reoord  of  the  proceedings  in  the  trial 
court  must  be  authenticated  by  the  seal  of  such  court,  or  it  will  not 
be  considered  on  appeal. 

From  the  Howard  Superior  Court.     Appeal  dismissed. 

L.  J.  Kirkpatricky  J.  F.  Morrison  and  T.  C.  McReynolds, 
for  appellant. 

J.  F.  Elliott,  W.  C.  Overton  and  B.  F.  Harness,  for 
appellees. 

Monks,  J. — ^What  purports  to  be  a  transcript  of  the  rec- 
ord is  not  authenticated  by  the  seal  of  the  lower  court.  It 
is  the  imperative  requirement  of  the  statute  that  the  seal  of 
the  court  below  must  be  aflBxed  to  the  certificate,  as  well  as 
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that  tlie  clerk  shall  subscribe  Lis  name  thereto,  to  present 
any  question  to  this  court.  §§661,  7932  Burns  1894,  §§649, 
6846  R.  S.1881  and  Horner  1897;  Ewbank's  Manual,  §117; 
2  Ency.  PL  &  Pr.  283,  and  cases  cited;  Watson  v.  Finchy 
150  Ind.  183;  Conkey  v.  Conder,  137  Ind.  441;  Campbell 
V.  State,  148  Ind.  527;  Reid  v.  Houston,  49  Ind.  181,  182, 
183;  Brunt  v.  State,  36  Ind.  330;  Sandford  v.  Sinton,  34 
Ind.  539;  East  ChicagOy  etc,  R,  Co.  v.  Siwy,  23  Ind.  App. 
564;  Ilinion  v.  Broum,  1  Blackf.  429.  In  the  case  last 
cited  the  trial  court  had  adopted  no  seal,  and  the  clerk  had 
affixed  his  private  seal.  The  court  said:  "The  act  of 
Assembly  requires  the  court  to  have  a  seal;  but  what  the  seal 
is,  and  whether  it  is  intended  by  them  to  be  temporary  or 
permanent,  is  immaterial.  Their  records  can  only  be  proved 
by  their  seal,  and  as  this  paper  has  no  seal  it  must  be 
rejected." 

As  was  said  in  Watson  v.  Finch,  supra:  "All  appeals  in 
this  court  are  tried  by  the  record.  It  is  the  only  legitimate 
evidence  to  establish  the  rulings  of  the  trial  court  upon 
which  alleged  errors  are  based.  In  the  absence  of  the 
transcript  being  authenticated,  as  required  by  statute,  it 
cannot  be  considered  or  treated  as  a  copy  of  the  original 
record,  and  therefore  cannot  be  received  or  used  as  evidence 
to  sustain  appellant's  complaint,  and  the  appeal  must  fail." 

A  court  speaks  by  its  record,  and  unless  the   same  is 

authenticated  bv  the  certificate  of  the  clerk  and  seal  of  the 

f 

court,  there  is  no  evidence  that  it  is  the  record  of  the 
court.  It  is  the  duty  of  an  appellant  in  an  appeal  to  this 
court  to  carefully  examine  the  transcript,  and  see  that  the 
same  has  been  correctly  and  properly  prepared  and  certified, 
and  attested  by  the  seal  of  the  court,  before  the  same  is 
filed.  §§661,  7932  Burns  1894,  §^(>49,  5846  R.  S.  1881 
and  Horner  1897;  Miller  v.  EvansviVe,  etc.,  R.  Co.,  143 
Tnd.  570,  573;  Dralce  v.  State,  145  Ind.  210,  219;  Watson 
V.  Finch,  supra;  Elliott's  App.  Proc.  §208;  Ewbank's  Man- 
ual §117;  2  Ency.  PI.  ct  Pr.  202-293. 
The  appeal  is  therefore  dismissed. 
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LiNGENFELTER  V.  BALTIMORE  AND  OhIO  SOUTHWESTERN 

Railway  Company. 

[No.  18,764.    Filed  January  23,  1900.] 

R&.ILBOADS. — Liability  for  Injury  of  Licensee, — A  mere  licensee  in- 
jured in  the  dark  by  falling  into  a  pit  while  crossing  certain  prem- 
ises of  a  railroad  company  cannot  recover  damages  of  such  com- 
pany, unless  the  injury  is  shown  to  be  wilful  on  the  part  of  the 
company. 

From  the  Clark  Circuit  Court    Affirmed. 

G.  H.  Voigtf  for  appellant. 

C.  L.  Jewett  and  H.  E,  Jewett^  for  appellee. 

Jordan,  J. — Appellant  filed  his  complaint  in  the  lower 
court  to  recover  damages  for  injuries  sustained  by  falling 
into  a  pit  situated  upon  the  premises  of  appellee.  A  demur- 
rer was  sustained  to  the  complaint,  and  judgment  was  ren- 
dered against  the  appellant  for  cost. 

The  only  question  presented  is:  Are  the  facts,  as  stated 
in  the  complaint,  sufficient  to  entitle  appellee  to  a  recovery? 
It  appears,  from  the  facts  averred  therein,  that  the  defend- 
ant is  a  railroad  company,  and,  at  the  time  plaintiff  sus- 
tained his  injury,  owned  and  operated  a  railroad  in  this 
State,  a  part  of  said  road  being  located  in  the  city  of  Jeffor- 
sonville.  The  defendant's  station  and  yards  in  said  city 
were  located  on  real  estate  abutting  on  Broadway,  and 
extended  from  First  to  Fourth  streets.  The  defendant  also 
owned  certain  grounds  which  were  situated  between  Third 
and  Fourth  streets  in  said  city,  and  east  of  and  adjoining 
Broadway.  For  ten  years,  and  over,  prior  to  the  accident 
in  question,  these  premises  of  the  defendant  were  unin- 
closed,  and  a  certain  pathway  leading  across  them,  from  a 
point  on  Third  street  to  Broadway,  had  been  uninterruptedly 
used  by  the  public  in  passing  from  Third  street  to  Broadway, 
with  the  knowledge  and  permission  of  defendant  railroad 
company. 
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The  complaint  then  charges  that  at  and  for  some  time 
prior  to  the  accident  the  defendant  negligently  maintained 
on  its  said  premises,  under  its  railroad  tracks,  a  certain  pit, 
the  dimensions  thereof  being  twenty  feet  long,  four  feet 
wide,  and  six  feet  deep,  the  north  end  of  this  pit  being 
within  two  feet  of  the  south  side  of  the  pathway.  It  is 
further  averred  that  during  all  of  said  time  the  defendant 
negligently  suffered  this  pit  to  remain  without  cover  or 
guard,  and  failed  to  place  any  signals  of  danger  at  or  near 
the  same;  that,  on  the  day  of  the  accident,  the  defendant,  it  is 
alleged,  negligently  caused  a  car  to  be  placed  and  remain 
on  its  railroad  track  in  "proximity  of  said  pit,  and  in  such  a 
position  that  the  south  end  of  the  car  stood  across  said  path- 
way to  within  a  foot  of  the  north  line  of  the  pit." 

The  complaint  then  alleges  the  facts  relative  to  the  acci- 
dent in  question  to  be  as  follows:  "That  on  the  12th  day  of 
December,  1806,  in  the  night-time,  the  plaintiff  was,  in  a 
careful  and  prudent  manner,  passing  and  traveling  along 
said  pathway  from  Third  street,  in  a  westwardly  direction, 
and,  while  so  traveling  on  said  pathway,  he  came  to  said 
car  then  and  there  standing,  as  aforesaid,  and  saw  it  stand- 
ing before  him,  but  did  not,  and  by  reason  of  the  darkness 
could  not,  see  that  it  was  standing  across  said  pathway,  and 
did  not  know  that  it  was  standing  across  the  same,  but 
believed  from  the  position  of  said  car  that  said  pathway  lay 
immediately  beyond  and  south  of  said  car;  and,  in  order  to 
pass  said  car  in  his  travel,  as  aforesaid,  plaintiff  was  com- 
pelled to  and  did  slightly  diverge  in  his  course  from  said 
pathway,  and  attempted  to  pass  immediately  sojnth  of  said 
car,  and  in  so  doing  he  walked  and  fell  into  said  pit.  That, 
if  said  car  had  not  been  standing  across  said  pathway  as 
aforesaid,  said  plaintiff  would  not  have  diverged  from  said 
pathway,  and  would  have  safely  passed  along  the  same;  that 
if  any  signal  of  danger  had  been  placed  at  or  near  said  pit, 
or  if  he  had  been  warned  in  any  way  of  the  dangerous  con- 
dition of  the  same,  he  would  not  have  fallen  into  it;  that  at 


NOVEMBER  TERM,   1899— Vol.   154.         61 


Lingenfelter  r.  Baltimore,  etc.,  R.  Co. 


the  time  he  so  fell  into  said  pit  he  did  not  and  could  not 
see  the  same,  and  had  no  knowledge  of  its  existence." 

The  complaint  also  states  the  character  of  the  injuries 
which  appellant  sustained  by  reason  of  the  accident,  and 
alleges  his  freedom  from  contributory  negligence. 

It  is  evident,  we  think,  when  tested  by  the  well  settled 
rules  of  law  applicable  tc  the  facts  in  this  case,  that  the 
complaint  is  not  sufficient.  The  gravamen  of  the  pleading 
appears  to  be  that  appellee,  for  a  long  time  prior  to  the  acci- 
dent, had  suffered  or  permitted  the  public  to  use  a  path  lead- 
ing across  its  premises  in  question  as  a  short  cut  from  one 
public  street  to  another.  For  some  time  before  appellant 
was  injured,  appellee  maintained,  under  its  tracks  over  said 
premises,  the  pit  in  controversy,  and  had  neglected  to  cover 
the  same  or  place  any  signals  of  danger  near  it,  in  order  to 
warn  persons  using  the  path  of  its  presence.  On  the  day 
preceding  the  night  in  which  appellant  received  his  injury, 
it  further  appears  that  appellee  placed  and  left  standing  one 
of  its  cars  upon  its  tracks  across  this  path,  and  thereby 
obstructed  the  passage  over  the  same.  Appellant,  on  the 
night  in  question,  while  passing  from  Third  street  over 
appellee's  said  premises  by  way  of  this  path,  saw  the  car 
standing  before  him,  but  by  reason  of  the  darkness  he  be- 
came confused  in  regard  to  the  position  of  the  car,  and, 
endeavoring  to  pass  around  it,  he  walked  or  fell  into  the  pit, 
and  was  injured.  It  is  charged  that  if  it  had  not  been  for 
the  ear  standing  in  the  position  which  it  did,  he  could  have 
passed  safely  along  the  path,  or,  if  he  had  been  warned  of 
the  danger  of  the  pit,  the  accident  in  question  would  have 
been  avoided. 

We  may  reasonably  assume,  as  there  is  nothing  shown  to 
the  contrary,  that  this  pit  was  constructed  and  used  by  appel- 
lee for  a  necessary  and  legitimate  purpose  connected  with 
the  business  in  which  it  was  engaged.  For  the  same  reason 
we  may  also  presume  that  the  car  in  question  was  neces- 
sarily placed  and  left  standing  by  appellee  on  its  tracks  in 
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connection  with  its  business.  Under  this  condition  of  appel- 
lee's premises,  as  stated  in  the  complaint,  appellant  under- 
took to  cross  them  by  the  way  of  this  path,  and,  in  his 
attempt  to  pass  sonth  of  the  car,  he  fell  into  the  pit  and  was 
injured.  He  is  not  shown  to  have  been  upon  the  premises 
in  controversy  in  respect  to  or  by  reason  of  any  business 
which  he  had  to  transact  witli  the  railroad  company.  There 
is  certainly  nothing  to  disclose  that  he  was  upon  the  com- 
pany's grounds  by  reason  of  any  invitation  or  inducement 
from  it,  either  express  or  implied.  In  the  absence  of  any- 
thing to  the  contrary,  we  may  reasonably  assume  that  he  was 
simply  exercising  the  privilege  of  using  this  short  cut  path- 
way for  his  own  accommodation  or  convenience.  Upon  no 
view  of  the  case  can  he  be  considered  as  anything  more  than 
a  mere  licensee,  and  his  case  falls  within  the  general  rule 
applicable  to  such  persons.  The  fact  that  he  was  passively 
permitted  or  suffered  by  appellee,  along  with  others  of  the 
public,  to  pass  over  its  grounds  for  his  own  convenience,  may 
be  accepted  as  showing  that  he,  at  the  time  of  the  accident, 
was  not  a  trespasser;  but  certainly  such  fact  alone  can  not 
be  regarded  as  sufficient  to  show  that  he  was  upon  appellee's 
premises  by  its  inducement  or  invitation,  express  or  implied. 
The  decisions  of  this  court  fully  affirm  and  support  the 
rule  that  where  a  person  goes  upon  the  premises  or  lands 
of  another,  without  any  inducem.ent  or  invitation  being  held 
out  to  him  by  the  owner  or  occupant,  he  accepts  the  use  of 
the  premises  subject  to  all  dangers  incurred  thereby  in  their 
use  or  enjoyment;  or,  in  other  words,  the  law,  as  a  general 
rule,  does  not  cast  tlie  duty  upon  ?iich  owner  or  occupant, 
under  such  circumstances,  to  exercise  care  over  the  licensee, 
or  to  see  that  he  does  not  incur  danger;  but  he  must  accept 
his  permission  to  go  upon  the  premises  with  all  of  the  con- 
comitant conditions  and  perils  of  such  premises,  and  as  a 
general  rule  he  can  not  recover  for  injuries  caused  by 
obstructions  or  pitfalls  thereon.  Of  course,  this  rule  is  sub- 
ject to  the  exception  that  the  licensor  must  not  wilfully  or 
svantonly  cause  the  injury  to  the  licensee. 
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It  is  not  necessary  for  us  to  afSrm,  neither  do  we  mean 
to  hold,  that  under  no  circumstances  will  the  owner  or  occu- 
pant of  the  premises  be  held  liable  to  the  licensee  for  dam- 
ages sustained  by  the  latter  bv  reason  of  pitfalls  or  traps 
placed  upon  the  premises.  We  simply  affirm  the  general  rule 
which  is  applicable  and  must  control  under  the  facts  in  the 
case  at  bar.  In  support  of  the  proposition  which  we  have 
asserted,  see  Lary  v.  Cleveland^  etc.y  R,  Co.,  78  Ind.  323, 
41  Am.  Rep.  572;  Evansville,  etc.,  R.  Co.  v.  Oriffiny  100 
Ind.  221,  50  Am.  Rep.  783,  and  cases  cited;  Indianay  etc., 
R.  Co.  V.  Bamhariy  115  Ind.  399,  and  cases  cited;  Eeardon 
V.  Thompson,  149  Mass.  267,  21  X.  E.  370;  Plummer  v. 
Dill,  156  Mass.  426,  32  Am.  St.  463;  3  Elliott  on  Railroads, 
§§1248,  1249,  and  1250. 

Appellee,  under  the  circumstances  in  this  case,  as  the  au- 
thorities affirm,  owed  no  duty  to  appellant  to  refrain  from 
obstructing  the  path  by  placing  the  car,  as  it  did,  upon  its 
tracks  situated  on  its  own  grounds,  which  were  used  in 
connection  with  the  particular  business  in  which  it  was 
engaged.  Neither  did  the  duty  rest  upon  it,  under  the  cir- 
cumstances, to  place  signals  of  danger  at  or  near  the  pit  in 
order  that  a  mere  licensee,  like  appellant,  passing  over  these 
grounds  in  the  night-time,  might  be  warned,  and  thereby 
avoid  falling  into  such  pit. 

As  said  by  Holmes,  J.,  in  Reardon  v.  Thompson,  149 
Mass.  267,  on  p.  268:  "An  open  hole,  which  is  not  con- 
cealed otherwise  than  by  the  darkness  of  night,  is  a  danger 
which  a  licensee  must  avoid  at  his  peril." 

The  case  of  Redigan  v.  Boston,  etc.,  R.  Co.,  155  Mass. 
44,  14  L.  R.  A.  276,  is  very  similar  to  the  case  at  bar.  In 
the  Redigan  case,  the  station  grounds  of  the  railroad  com- 
pany were  permitted  to  be  iised  by  foot  passengers,  and 
others  of  the  public,  not  having  any  business  with  the 
company^  in  passing  over  the  same  as  a  short  cut  from  one 
public  street  to  another.  The  plaintiff  in  that  case,  in  the 
night-time,  while  passing  along  over  the  defendant's  grounds 
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by  way  of  the  short  cut,  was  injured  by  falling  into  an 
unguarded  hole  or  opening.  It  was  held,  under  the  facts  in 
that  case,  that  the  plaintiff  was  a  mere  licensee,  and  the  rail- 
road company  was  not  liable  for  the  damages  sustained. 

We  conclude  that  the  judgment  of  the  lower  court  ought 
to  be  affirmed,  and  it  is  so  ordered. 
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Capital  National  Bank  of  Salem  et  al.  v.  Reid, 

Administrator,  et  al. 

[No.  18,880.    Filed  January  28,  1900.] 

Appil^l  and  Error. — Parties. — Parties  to  a  judgment  whose  inter- 
ests are  adverse  to  that  of  one  appealing  from  such  judgment  must 
be  made  parties  to  the  appeal,    p.  66. 

Same. — Record, — Agreement. — An  agreement  in  open  court  that  '*all 
matters  material  in  evidence  might  be  proved  under  the  general 
278  denial  to  the  pleadings  filed,  the  same  as  if  specially  pleaded  by 
cross-complaint,  answer,  or  reply,"  did  not  withdraw  the  cross- 
complaints  filed  when  the  agreement  was  made,  and  in  the  absence 
of  such  pleadings  from  the  record,  upon  which  questions  raised  by 
the  assignment  of  errors  depend,  no  question  is  presented,  pp.  56,  67, 

From  the  "Washington  Circuit  Court.     Appeal  dismissed. 

F,  M.  Hostetter  and  8.  H.  Mitchell,  for  appellants. 
J,   A.  Zaring,  M.  B.   Hottel,  Harvey  Morris,  D.   M. 
Alspaugh  and  J.  C.  Lawler,  for  appellees. 

Monks,  J. — Appellee,  Volney  T.  Reid,  as  administrator 
with  the  will  annexed  of  the  estate  of  James  F.  Burcham, 
deceased,  filed  his  petition  in  the  court  below  to  set  off  to 
the  widow  her  undivided  one-third  of  the  real  estate  of  said 
testator,  and  to  sell  the  part  not -set  off  to  her  to  pay  the 
debts  of  said  estate,  making  defendants  thereto  the  widow 
and  children  of  said  deceased.  John  II.  Albert,  and  Wil- 
liam A.  Cusick  held  a  mortgage  on  said  real  estate,  and  the 
Capital  National  Bank  of  Salem  and  John  F.  Burcham 
each  held  a  mortgage  on  said  real  estate.  The  wife  of 
said  deceased  did  not  join  in  the  execution  of  either  of 
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said  mortgages.  The  mortgage  to  Burcham  was  to  indem- 
nify him  against  any  loss  as  the  surety  of  said  deceased 
to  divers  persons.  These  mortgagees  were  all  made  defend- 
ants to  said  petition.  By  agreement  of  parties  the  undivided 
one-third  of  said  real  estate  was  set  off  to  the  widow  in  the 
manner  provided  by  law.  Afterwards,  appellants,  John  H. 
Albert  and  William  A.  Cusick,  filed  an  answer  to  said  peti- 
tion to  sell,  and  also  a  cross-complaint  in  three  paragraphs 
against  all  the  other  parties  to  said  action.  The  Capital 
^National  Bank  of  Salem  filed  an  answer  to  said  petition,  and 
also  a  cross-complaint  in  three  paragraphs  against  all  the 
other  parties  to  said  action.  John  F.  Burcham  filed  an 
answer  to  the  petition  of  the  administrator,  and  also  an 
answer  to  the  crossncomplaint  of  Albert  and  Cusick,  and  an 
answer  to  the  cross-complaint  of  said  National  Bank.  Belle 
L.  Burcham  filed  an  answer  to  the  petition  and  the  several 
cross-complaints  in  said  cause.  Albert  and  Cusick  and  said 
National  Bank,  respectively,  filed  answers  to  the  cross-com- 
plaints to  which  they  were  made  defendants.  Afterwards, 
Albert  and  Cusick  and  the  Capital  National  Bank,  by  per- 
mission of  the  court,  amended  their  respective  cross-com- 
plaints by  making  new  parties  defendant  thereto.  After- 
wards said  new  parties  defendant  to  said  cross-complaints, 
John  R.  Bare,  Clare  E.  Bressie,  James  H.  Spaulding,  Bank 
of  Salem,  James  Wilson,  and  Raymond  Duff,  were  duly 
served  with  process.  The  parties  agreed  in  open  court  that 
all  matters  material  in  evidence  might  be  proved  upon  the 
trial  under  the  general  denial  to  the  pleadings  filed,  the 
same  as  if  specially  pleaded  by  cross-complaint,  answer,  or 
reply.  The  court,  at  the  request  of  one  of  the  parties,  made 
a  special  finding  of  facts,  and  stated  conclusions  of  law 
thereon,  to  which  appellants  severally  excepted.  The  court 
ordered  that  the  real  estate  not  set  off  to  the  widow  be  sold, 
and  the  proceeds  applied,  first,  to  the  payment  of  the  $500 
allowed  the  widow  by  law,  next  to  the  indebtedness  of  tho 
testator  for  which  said  John  F.  Burcham  was  surety,  and 
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on  account  of  which  the  indemnifying  mortgage  was  exe- 
cuted to  him,  and  the  remainder,  if  any,  be  applied  to  the 
payment  of  the  indebtedness  to  Albert  and  Cusick  and 
said  National  Bank  secured  by  their  respective  mortgages. 
The  Capital  National  Bank  of  Salem,  John  H.  Albert,  and 
William  S.  Cusick  alone  appeal.  They  assign  errors,  mak- 
ing Volney  T.  Reid,  administrator,  and  Belle  F.  Burcham, 
the  widow,  and  John  F.  Burcham  appellees. 

Appellees  have  filed  a  motion  to  dismiss  the  appeal  on  the 
ground  that  appellants  have  not  made  all  the  parties  whose 
interests  are  adverse  to  and  in  conflict  with  theirs  appellees  in 
this  court.  It  appears  from  the  record  that  the  mortgage 
executed  by  the  decedent  to  John  F.  Burcham  was  to 
indemnify  and  secure  him  against  loss  as  the  surety  of  said 
deceased  on  notes  held  by  the  following  parties:  Salem 
Bank,  John  R.  Bare,  Martha  Bressie,  James  Wilson,  Ray- 
mond Duff,  and  James  11.  Spaulding.  These  persons  were 
by  leave  of  court  made  defendants  to  the  cross-complaints 
filed  by  appellants,  and  duly  brought  into  court  by  the 
service  of  summons.  The  final  judgment  expressly  ordered 
that  the  administrator  pay,  not  to  John  F.  Burcham,  the 
surety,  the  amount  for  which  he  was  surety,  but  to  the 
Salem  Bank,  John  Bare,  Mrs.  Bressie,  James  Wilson,  Ray- 
mond Duff,  and  James  H.  Spaulding,  the  amount  of  the 
claim  held  by  each  respectively,  upon  which  said  John  F. 
Burcham  was  surety,  and,  if  any  of  said  claims  be  paid  by 
said  Burcham  as  surety,  the  administrator  pay  the  amount 
thereof  to  him.  It  is  evident  that  the  holders  of  said  notes 
above  named,  being  parties  to  the  action  in  the  court  below, 
were  opposite  parties  to  appellants,  the  same  as  Belle 
Burcham  and  John  F.  Burcham,  and  should  have  been  made 
co-appellees  with  them,  under  the  rule  declared  in  McCIure 
V.  Shelbum  Coal  Co.,  147  Ind.  119,  and  Garside  v.  Wolf, 
135  Ind.  42.  Upon  the  authority  of  the  cases  mentioned, 
the  motion  to  dismiss  the  appeal  is  sustained. 

Moreover,  if  all  opposite  parties  to  .appellants  had  been 
made  appellees  in  this  court,  the  judgment  would  be  af- 
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finned,  because  the  questions  raised  by  the  assignment  of 
errors  could  not  be  determined  on  account  of  the  absence 
from  the  record  of  the  cross-complaints  filed  by  appellants 
in  the  court  below;  The  agreement  in  open  court  that  "all 
matters  material  in  evidence  might  be  proved  under  the 
general  denial  to  the  pleadings  filed,  the  same  as  if  specially 
pleaded  by  cross-complaint,  answer,  or  reply,''  did  not  with- 
draw appellants'  cross-complaints,  as  insisted  by  them.  Said 
crossK!omplaints  M^re  "pleadings  filed"  when  said  agree- 
ment was  made,  and  were  a  part  of  the  record  in  the  court 
below.  By  virtue  of  said  agreement  all  defenses  to  the 
petition  and  cross-complaints  could  have  been  made  under 
general  denials  filed  thereto,  the  same  as  if  specially  pleaded. 
The  law  imposes  upon  an  appellant  the  duty  of  presenting 
a  record  disclosing  manifest  error  before  he  is  entitled  to  a 
reversal.  In  the  absence  of  the  pleadings  upon  which  the 
questions  raised  by  the  assignment  of  errors  depend,  no 
question  is  presented.  Marsh  v.  BovjeVj  151  Ind.  356,  357. 
"Whether  or  not  the  court  should  have  found  that  appellants' 
mortgages  are  prior  or  subsequent  to  the  mortgage  of 
Burcham  depends  upon  the  allegations  of  said  cross-com- 
plaints as  well  as  upon  the  evidence,  and  not  on  the  allega- 
tions of  the  petition,  which  presents  no  question  of  priority 
of  liens.  For  all  that  appears  from  the  record,  said  cross- 
complaints  may  admit  that  the  lien  of  the  mortgage  held  by 
Burcham  is  prior  to  the  lien  of  the  mortgage  held  by  the 
appellants.  In  the  absence  of  said  cross-complaints,  we  must 
indulge  in  this  presumption,  if  necessary,  to  sustain  the 
special  finding,  conclusions  of  law,  and  judgment  of  the 
trial  court.  What  was  said  in  Marsh  v.  Bower,  supra,  con- 
cerning the  absence  from  the  record  of  the  complaint,  ap- 
plies in  this  case  with  equal  force  to  the  cross-complaints  of 
appellants.  The  court  said:  "The  sufficiency  of  pleadings, 
the  correctness  of  conclusions  of  law,  and  questions  upon 
the  motion  for  a  new  trial,  all  relate  back  to  the  complaint, 
and,  in  its  absence  from  the  record  are  not  properly  pre- 
sented."   Appeal  dismissed. 
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[No.  18,689.    Filed  Oct.  26.  1899.     Rehearing  'denied  Jan.  28,  1900.] 

Negligence. — Personal  Injuries, — Complaint. — Municipal  Corpora- 
tions,— A  complaint  in  an  action  against  a  city  for  personal  injuries 
which  alleges  that  defendant  by  its  servants  and  agents  made  an 
excavation  in  a  public  street  and  left  it  uncovered  and  ung^iarded, 
and  that  plaintiff  while  traveling  over  the  street,  exercising  due 
care,  and  having  no  knowledge  of  the  existence  of  the  excava- 
tion, fell  into  the  same,  and  was  injured,  states  a  cause  of  action. 
pp.  59,  60. 

Special  Verdict. — Judgment. — Personal  Injuries. — Municipal  Cor- 
porations,— A  special  verdict  in  an  action  against  a  city  for  personal 
injuries  found  that  the  city  by  its  workmen  and  agents  removed 
certain  wooden  hitching-posts  along  the  line  of  a  public  street,  and 
left  a  hole  from  two  to  four  feet  deep,  and  one  foot  wide,  with  per- 
pendicular walls,  unguarded,  in  front  of  the  store  in  which  plain- 
tiff was  employed ;  that  plaintiff  while  walking  from  the  store  to 
the  street,  after  dark,  for  the  purpose  of  entering  a  carriage  to  go 
home,  not  knowing  of  the  existence  of  the  hole,  stepped  into  it, 
and  was  injured.  Held,  that  judgment  was  properly  rendered  in 
favor  of  plaintiff  on  the  special  verdict,   pp,  60-^S, 

Municipal  Corporations. —  Defective  Streets.— When  City  Bound 
by  Acts  of  City  Marshal. — ^Where  in  an  action  against  a  city  for  a 
personal  injury  caused  by  a  hole  left  in  a  public  street  by  the 
removal  of  a  hitching-post  by  men  employed  by  the  city  marshal, 
evidence  that  the  city  paid  the  men  employed  by  the  marshal  for 
doing  the  work  raises  the  presimiption  that  the  work  was  author- 
ized by  the  city,  and  is  sufficient  to  bind  the  city  for  injury  result- 
ing from  the  negligent  >manner  in  which  the  work  was  done. 
pp.  63-€6, 

Appeal  and  Error. — Excessive  Damages. — A  judgment  against  a 
city  for  personal  injuries  will  not  be  reversed  as  excessive,  where  it 
cannot  be  said  that  the  amount  awarded  indicated  that  the  minds 
of  the  jurors  were  influenced  by  improper  motives  or  feelings,  or 
that  they  overestimated  the  amount  necessary  to  compensate  plain- 
tiff for  the  injury  he  sustained,    pp.  66.  67. 

From  the  Elkhart  Circuit  Court,    Affirmed, 

E.  E,  Mummerf,  W,  J.  DaviSy  W.  II.  Chamleyy  A.  8. 
Zooky  C.  C.  Black  and  W.  L.  StoneXy  for  appellant. 

E.  A.  Dausmauy  F,  E.  Baker  and  C.  W.  Miller y  for 
appellee. 
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DowijNo,  J. — This  is  an  action  for  a  personal  injury 
alleged  to  have  been  sustained  by  tne  appellee  by  reason 
of  the  culpable  negligence  of  the  appellant  in  creating  a 
nuisance  on  one  of  its  streets.  A  demurrer  to  the  complaint 
was  overruled,  and  an  answer  in  denial  was  filed.  On 
motion  of  the  appellant,  the  jury  were  directed  to  return  a 
special  verdict.  Appellant's  motions  for  judgment  in  its 
favor  on  the  special  verdict,  and  for  a  new  trial  were  over- 
ruled. At  the  suggestion  of  the  court,  a  remittitur  of  a 
portion  of  the  damages  awarded  the  appellee  was  entered  of 
record  by  him,  and  judgment  was  rendered  in  his  favor 
for  the  residue.  Exceptions  to  the  several  rulings  of  the 
court  were  properly  saved. 

The  errors  assigned  are,  the  decision  of  the  court  overrul- 
ing the  demurrer  to  the  complaint,  its  refusal  to  render 
judgment  for  the  appellant  on  the  special  verdict,  and  its 
denial  of  a  new  trial. 

The  complaint  stated,  in  substance,  that  on  the  7th  day  of 
[November,  1895,  the  city  of  Goshen,  by  its  servants  and 
agents,  opened  and  excavated  a  hole  on  the  line  of  Washing- 
ton street,  at  a  point  between  Main  and  Fifth  streets  in  said 
city,  said  Washington  street  being  then  and  there  one  of  the 
public  streets  of  and  in  said  city,  and  negligently  left  the 
same  open,  uncovered,  and  unguarded;  that,  in  the  night- 
time, and  while  ftie  plaintiff  was  traveling  on,  over,  and 
upon  said  street,  exercising  due  care,  and  having  no  knowl- 
edge of  the  existence  of  said  pit  and  hole,  without  fault  on 
his  part,  he  fell  into  the  same,  thereby  injuring  himself,  etc. 

It  was  the  duty  of  the  appellant,  the  city  of  Goshen,  to 
keep  its  streets  in  a  reasonably  safe  condition  for  the  use 
of  the  public  by  night  as  well  as  by  day.  If  it  disregarded 
this  obligation,  and  by  its  servants  or  agents  created  a  dan- 
gerous nuisance  on  one  of  its  streets,  and  if,  in  consequence 
of  such  neglect,  a  person  lawfully  upon  such  street,  exercis- 
ing proper  care,  who  had  no  knowledge  of  the  existence 
of  such  nuisance,  and  who  was  himself  free  from  fault,  was 
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injured  thereby,  the  city  was  liable.  It  appears  from  the 
averments  of  the  complaint  that  the  appellant  did,  bv  its 
agents  and  servants,  create  such  a  nuisance;  that  the  appellee 
was  ignorant  of  its  existence;  that  he  was  exercising  due 
care;  that  he  was  injured  by  the  wrongful  act  of  the  city 
in  leaving  open  and  unguarded  in  the  night-time  a  deep 
pit  oh  one  of  its  public  streets,  and  that  the  appellee  sus- 
tained such  injury  without  fault  on  his  part. 

The  statutes  of  this  State  gave  to  the  common  council  of 
the  city  of  Goshen  control  over  the  streets  and  alleys  of  that 
city,  and  whether  it  had  the  right  to  erect  iron  hitching-posts 
near  the  edge  of  the  sidewalk  or  not,  it  certainly  had  the 
right  to  remove  hitching-posts  already  there,  if  they  had 
become  obstructions  to  travel,  or  were  rotten,  unsightly,  or 
unsafe.  The  charge  in  the  complaint  is  that  the  city  re- 
moved the  wooden  post  and  left  the  pit  exposed.  This  aver- 
ment rendered  an  allegation  of  notice  to  the  city  of  the 
existence  of  the  nuisance  unnecessary.  It  was  bound  to  take 
cognizance  of  a  nuisance  created  by  itself.  The  allegations 
of  the  complaint,  that  the  appellee  had  no  knowledge  of  the 
existence  of  the  excavation  or  hole  in  the  edge  of  the  side- 
walk, are  not  inconsistent  with  the  other  matters  stated,  and 
it  cannot  fairly  be  inferred  from  anything  in  the  pleading 
that  the  appellee  knew  that  the  hole  was  there,  or  that  it 
had  been  left  in  such  a  condition  as  to  render  the  street 
unsafe. 

There  was  here,  to  use  the  language  of  Lord  Ellenbor- 
ough,  in  Butterfield  v.  Forrester,  1 1  East  60,  "An  obstruc- 
tion in  the  road  by  the  fault  of  the  defendant,  and  no  want 
of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiflF.'' 

In  our  opinion,  the  complaint  was  sufficient,  and  the  de- 
murrer to  it  was  properly  overruled. 

In  the  next  place,  the  appellant  complains  of  the  refusal 
of  the  court  to  render  judgment  in  its  favor  upon  the  special 
verdict.  Every  fact  essential  to  the  recovery  of  the  appel- 
lee is  found  by  the  special  verdict,  and  none  of  the  facts 
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found  is  inconsistent  with  his  right  so  to  recover.  Some  of 
the  facts  found  are,  perhaps,  evidentiary  only,  or  are  mere 
conclusions  of  law;  but,  disregarding  every  objectionable 
answer  in  the  verdict,  amply  enough  remains  as  we  think 
to  entitle  the  appellee  to  judgment. 

The  following  is  a  summary  of  the  facts  so  found: 
On  and  before  November  7,  1895,  the  city  of  Goshen 
erected  and  maintained  a  line  of  wooden  hitching-posts  along 
the  south  side  of  Washington  street,  one  of  the  public 
streets  of  that  city;  on  said  day  said  city,  by  its  workmen  and 
agents,  proceeded  to  remove  said  posts,  and  to  substitute 
iron  posts  in  their  stead;  one  of  said  wooden  posts,  which 
stood  in  front  of  a  grocery  store  building  occupied  by  one 
Hoffman,  was  so  removed,  and  a  hole  from  two  to  four  feet 
deep,  and  one  foot  wide,  with  perpendicular  sides,  was  loft 
where  the  post  had  stood;  on  the  evening  of  said  day,  the 
eity  of  Goshen,  by  its  workmen  and  agents,  abandoned  said 
work,  leaving  the  said  pit  open,  and  without  any  barrier  or 
signal  of  danger  near  it;  said  city  also  left  at  the  same  place 
some  large  stones  surrounding  said  hole,  and  without  barrier 
or  danger  signal;  on  said  day,  appellee  was  at  work  in  said 
TToffman's  store  as  a  salesman,  and,  at  about  6  o'clock  in  the 
evening  of  said  day,  he  walked  from  the  store  to  tlie  street  in 
front  thereof  for  the  purpose  of  entering  a  carriage  to  be 
driven  to  his  homo;  at  that  time  it  was  dark,  and  drizzling 
rain;  the  sidewalk  was  about  fifteen  feet  in  width,  and  the 
hole,  or  pit,  was  within  a  few  inches  of  its  outer  edge,  and 
from  five  to  ten  inches  below  the  top  of  the  same;  the  appel- 
lee did  not  know  of  the  existence  of  the  said  hole  or  pit, 
or  of  the  stones  surrounding  it,  or  of  any  danger  in  that 
vicinity;  appellee  left  said  store  and  walked  out  to  the  street 
to  enter  the  buggy,  as  a  reasonably  prudent  man,  under 
similar  circumstances,  would  have  done;  he  stepped  into  the 
hole  with  his  right  foot,  and  was  thrown  violently  to  tho 
ground;  in  his  fall  appellee  ruptured  certain  ligaments  of 
his  knee,  dislocated  and  fractured  his  knee-cap,  and  pus- 
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tained  other  severe  injuries  external  and  internal;  the  place 
on  said  street,  where  appellee  attempted  to  enter  said  car- 
riage, was  a  proper  one  for  the  use  of  the  public;  the  appel- 
lant was  negligent  in  leaving  the  hole  unguarded,  and  the 
pile  of  stones  near  to  the  same;  appellee  did  not  in  any  man- 
ner contribute  to  his  injuries;  he  was  making  from  $8  to  $10 
per  week,  and  was  a  competent  salesman;  he  has  not  been 
able  to  earn  anything  since  he  was  injured,  and  his  injuries 
are  of  a  permanent  character  and  will  cause  him  great  pain 
for  the  rest  of  his  life;  appellee  expended  $195  for  medical 
attendance  and  services;  on  the  day  of  the  accident  he  knew 
that  the  old  wooden  posts  were  being  taken  out,  and  that 
iron  posts  wei'e  being  put  up  in  front  of  Hoffman's  store; 
at  the  time  of  the  accident  there  was  no  light  from  public 
lamps  at  the  place  where  Appellee  was  injured;  he  could 
not  have  seen  the  hole  if  he  had  looked  for  it;  lamps  were 
burning  in  Hoffman's  store  when  the  accident  occurred, 
but  the  place  where  appellee  was  injured  was  not  so  lighted 
that  a  person  using  ordinary  care  and  caution  could  have 
seen  the  hole  and  the  stones;  the  work  of  erecting  the  hitch- 
ing-posts  was  authorized  and  done  by  the  order  of  the  city 
council;  the  city  marshal  had  knowledge  of  the  hole  before 
the  accident  occurred. 

It  will  be  seen  that  the  special  verdict  finds  that  the  work 
was  done  by  the  authority  and  order  of  the  common  council, 
so  that,  upon  the  consideration  of  the  verdict,  there  can  be 
no  doubt  as  to  the  responsibility  of  the  city  for  the  existence 
of  the  hole  in  the  street.  Upon  the  facts  so  found,  the  court 
could  not  do  otherwise  than  overrule  appellant's  motion,  and 
render  a  judgment  for  appellee. 

The  last  error  assigned  is  the  refusal  of  the  court  to  grant 
a  new  trial.  Questions  as  to  the  admissibility  and  com- 
petency of  evidence  are  discussed  by  counsel  for  appellant, 
but  upon  a  careful  examination  of  the  testimony  so  admitted 
and  excluded  we  are  of  the  opinion  that  the  rulings  of  the 
court  were  correct.    Neither  can  we  discover  any  material 
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variance  between  the  allegations  of  the  complaint,  touching 
the  character  and  extent  of  the  injuries  sustained  by  the 
appellee,  and  the  proof  gf  the  same. 

Another  of  the  grounds  of  the  motion  for  a  new  trial 
is  that  the  verdict  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law.  The  only  question  of  real  difficulty 
in  this  case  arises  upon  the  evidence  as  to  the  connection 
of  the  city  with  the  nuisance  causing  the  injury.  The  com- 
plaint directly  charges,  and  the  special  verdict  expressly 
finds,  that  the  work  of  removing  the  wooden  post,  and  leav- 
ing the  dangerous  hole  or  excavation  in  the  street,  were  the 
acts  of  the  appellant,  the  city  of  Goshen.  The  evidence 
given  on  this  point  was  as  follows:  "Q.  1.  You  may  state 
your  name?  A.  John  E.  Rigney.  Q.  2.  What  is  your 
business?  A.  City  marshal.  Q.  3.  How  long  haVe  you 
been  city  marshal?  A.  A  year  and  nine  months.  Q.  4 
Citv  marshal  of  what  city?  A.  Goshen,  Elkhart  countv. 
Q.  5.  You  was  city  marshal  on  the  7th  day  of  November, 
1895?  A.  Yes,  sir.  Q.  6/  State  what,  if  anything,  you 
did  with  reference  to  removing,  or  causing  to  be  removed, 
a  line  of  wooden  posts,  hitching-posts,  along  the  south  side 
of  Washington  street  in  the  city  of  Goshen?  A.  On  the 
7th  day  of  November?  Q.  7.  Yes,  sir,  on  the  7th  day  of 
November,  1896?  A.  Well,  there  was  an  old  line  of  hitch- 
ing-posts, or  hitching-rack,  that  was  partly  broken  down,  and 
the  posts,  two  of  them,  at  the  west  end,  had  rotted  off,  and 
fell  into  the  gutter,  and  they  had  laid  that  way  quite  awhile, 
so,  I  was  talking  with  Wilhide  and  Neidig,  and  told  them 
we  had  some  iron  hitching-posts,  and  asked  them  if  it 
wouldn't  be  a  good  idea  to  put  them  in  there.  Q.  8.  Who 
is  Wilhide  and  Neidig?  A.  City  councilmen.  Q.  9.  Of 
the  city  of  Goshen?  A.  Yes,  sir.  Q.  10.  Was  Wilhide 
on  the  committee  of  streets,  and  alleys,  and  sidewalks?  A. 
That  I  couldn't  say.  Q.  11.  Well,  you  consulted  with  Wil- 
hide and  Neidig  with  reference  to  this  matter?  A.  Yes, 
sir.     Q.  12.     And  then  what  did  you  do  with  reference  to 
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removing  these  old  wood  posts,  did  you  cause  them  to  be 
removed?  A.  Yes,  sir.  Q.  13.  Did  you  employ  men  for 
that  purpose?  A.  Yes,  Jacob  Ogle  and  William  Brown. 
Q.  14.  Did  you  go  round  there,  yourself,  to  see  whether 
this  work  was  being  done?  A.  Yes,  sir.  Q.  16.  Do  you 
know  that  the  work  was  done  by  these  men  that  you  em- 
ployed? A.  Yes,  sir.  Q.  16.  For  whom  did  you  employ 
these  men?  A.  I  didn't  say  at  the  time  who  employed 
them.  I  just  told  them.  Q.  17.  They  weren't  working  for 
you  personally?  A.  AVorking  for  me?  Q.  18.  As  marshal 
of  the  city?  A.  Yes,  sir.  Q.  19.  They  were  working  for 
the  city?  A.  That  is  where  they  got  their  pay.  Q.  20. 
After  they  did  this  work,  you  made  out  a  bill  for  their  labor? 
A.  Yes,  sir.  Q.  21.  And  OK'd  the  bill  as  marshal  of  the 
city?  A.  Yes,  sir.  Q.  22.  And  the  bill  was  paid  by  the 
city?    A.    Yes,  sir." 

If  there  was  no  evidence  here  except  that  the  city  marshal 
caused  the  work  to  be  done,  and  the  post  to  be  removed,  after 
consultation  with  two  members  of  the  city  council,  we  would 
feel  compelled  to  decide  that  the  city  was  not  responsible  for 
the  unauthorized  act  of  the  marshal.  It  is  said  in  Cook  v. 
City  of  Anamosa,  66  Iowa  427,  23  N.  W.  907:  "There 
was  evidence  tending  to  show  that  the  city  marshal  was 
informed,  a  few  days  before  the  accident,  of  the  defect  in 
the  walk,  but  no  steps  were  taken  by  the  city  to  repair  the 
walk  until  after  the  injury  occurred.     *      *    * 

"The  marshal  was  not  charged  either  by  statute  or  ordi- 
nance with  any  duty  with  reference  to  the  inspection  or 
repair  of  streets  or  sidewalks.  By  an  ordinance  of  the  city 
it  was  made  the  duty  of  the  street  committee  to  examine  the 
sidewalks  and  they  were  empowered  to  order  that  any  side- 
walk be  repaired  by  the  property  owner  on  whose  property 
it  abutted,  and  they  had  authority  to  direct  the  marshal  to 
notify  the  property  owTiers  to  make  the  repairs  which  they 
ordered.  But  he  was  not  charged  with  any  duty  or  clothed 
with  any  power,  either  to  make  repairs  or  determine  that 
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any  should  be  made.  He  was  simply  a  peace  officer,  having 
power  to.  make  arrests,  and  to  serve  such  writs  and  execute 
such  processes  as  should  he  directed  to  him.  *  *  *  The 
city  would  undoubtedly  have  been  affected  by  any  notice  of 
the  defect  given  to  its  mayor,  for  he  is  its  executive  officer, 
and  is  clothed  with  general  executive  powers.  It  would 
likewise  have  Ueen  affected  by  notice  to  its  council,  for  that 
body  is  charged  with  the  duty  of  making  provision  for  the 
repairs  and  improvements  of  its  streets  and  walks;  and,  as 
the  duty  to  inspect  the  sidewalks  and  order  their  repair  was 
specially  imposed  upon  the  street  committee,  the  city  would 
doubtless  have  been  affected  with  any  notice  of  the  defect, 
which  had  been  given  to  that  committee,  or  the  individual 
members  of  it.  But  we  think  the  circuit  court  correctlv 
held  that  it  was  not  affected  by  the  notice  given  to  the 
marshal. 

"That  officer,  as  we  have  seen,  was  charged  with  no  duty 
wnth  reference  to  the  matter.  He  was  not  required,  in  the 
discharge  of  any  of  his  official  duties,  to  repair  the  defect; 
nor  had  he  any  power  to  order  such  repair  to  be  made  by 
any  other  person;  nor  was  he  required,  in  the  discharge  of 
anv  official  dntv,  to  communicate  to  the  mavor,  or  council, 
or  street  committee,  the  information  which  he  had  n^ceived 
concerning  the  defect.  It  cannot  be  said,  then,  that  he  was 
negligent  in  not  communicating  it,  nor  can  the  city  be 
charged  with  negligence  because  of  his  failure  to  take  any 
action  with  reference  to  it." 

But  the  question  here  is  not  one  of  notice  to  the  city, 
ti»rough  its  marshal  or  members  of  its  conmion  council,  but 
whether  the  removal  of  the  post  and  the  leaving  open  the 
hole  and  excavation  were  the  acts  of  the  city,  or  of  its  agents, 
for  whose  torts  it  is  responsible. 

The  general  statute  for  the  incorporation  of  cfties  makes 
the  marshal  the  chief  ministerial  officer  of  the  corporation. 
§3610  Burns  1894,  §3075  R.  S.   1881  and  Horner  1897. 

If  required  to  do  so  by  the  common  council,  or  by  the 
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mayor,  or  committee  on  streets,  properly  authorized  there- 
unto, it  would  become  his  duty  to  remove  an  obstruction 
from  a  street,  and  such  obstruction  might  consist  of  a  hitch- 
ing-post,  or  a  decayed  h  itching-rack.  In  this  case,  the  mar- 
shal did  perform  a  ministerial  act  on  the  part-  of  the  city,  and 
did  it  in  such  a  negligent  manner  that  a  nuisance  was  created, 
resulting  in  an  injury  to  the  appellee.  The  bill  of  expenses 
for  the  work  was  made  out  and  approved  by  the  marshal,  was 
presented  to  the  proper  city  authority,  and  was  paid  by  the 
city. 

Under  these  circumstances,  we  must  presume  that  the 
act  of  the  marshal,  in  employing  laborers  and  directing 
them  to  remove  the  posts,  was  authorized  by  the  common 
council,  or  by  its  committee  on  streets,  and,  therefore,  that 
the  city  became  responsible  for  the  injury  resulting-  from 
the  negligent  manner  in  which  the  work  was  done.  The 
fact  that  the  men  employed  by  the  marshal  were  paid*  by 
the  city  for  doing  the  work  was  neither  denied  nor  explained. 
If  the  marshal  had  been  acting  without  authority,  it  is  not  at 
all  probable  that  the  city  would  have  paid  a*  bill  incurred 
by  him  without  the  knowledge  of  the  mayor,  or  common 
council,  or  street  committee.  We  cannot  escape  the  con- 
clusion that  the  payment  of  the  bill  for  this  work  by  the 
city  implied  the  previous  authorization  of  the  marshal  to 
employ  the  laborers,  and  to  cause  the  work  to  be  done.  In 
our  opinion,  the  evidence  is  sufficient  to  sustain  the  verdict 

The  last  point  made  on  behalf  of  the  appellant  is,  that  the 
damages  are  excessive.  While  the  amount  assessed  was 
large,  it  must  be  borne  in  mind  that  the  injuries  of  the 
appellee  were  very  serious,  and  were  shown  to  be  permanent 
in  their  character.  The  jury  found  by  their  special  verdict 
that  the  appellee  was  disabled  from  performing  manual 
labor,  and*that  he  would  suffer  great  physical  pain  the  re- 
mainder of  his  life.  We  cannot  say  that  the  amount  allowed 
him  indicates  that  the  minds  of  the  jurors  were  influenced 
by  improper  motives  or  feelings,  or  that  it  is  evident  that 
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they  overestimated  the  amount  necessary  to  compensate  the 
appellee  for  the  injury  he  sustained. 

We  are  of  the  opinion  that  the  court  did  not  err  in  requir- 
ing the  appellee  to  enter  a  remittitur  of  a  portion  of  the 
damages  assessed  by  the  jury,  and,  upon  such  entry  being 
made,  overruling  the  motion  for  a  new  trial.  It  is  said 
that  remittiturs  are  favored  by  the  courts.  Howard  v. 
Gravery  28  Me.  97.  The  practice  has  been  recognized  by  the 
courts  as  a  proper  one- from  an  early  day.  Cro,  Car.  192; 
16  Am.  &  Eng.  Ency.  of  Law,  p.  593,  note  2.  And  a  new 
trial  may  be  refused  in  actions  ex  delicto^  if  the  plaintiff 
remits  damages  to  such  an  amount  as  the  court  deems  proper. 
Idem  p.  593,  note  4,  and  cases  cited. 

Finding  no  error  in  the  record  the  judgment  is  afRrmed. 

Baker,  J.,  was  absent. 


Stevens  et  al.  r.  Leonard,  Executor,  et  al. 

[No.  18»766.    Filed  January  24,  1000.] 
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"the  yerdict  is  not  sustained  bj  sufficient  evidence  '*  is  the  proper 
and  statutorj  cause  for  which  a  new  trial  may  be  demanded,  and  1 154  67 
it  is  not  necessary,  in  addition  thereto  separately  to  assign  that<^^  ^^ 
'  *  the  verdict  is  contrary  to  the  evidence. "  p.  69, 

AmAj^'-Evidence.—Weight  Of. —The  Supreme  Court  will  not  re- 
view the  evidence,  where  there  was  competent  evidence  to  sustain 
the  verdict,  pp,  70,  71. 

WTLiA.^Testamentary  Capacity.— The  fact  that  the  testator  was,  at 
the  time  of  making  his  will,  suffering  great  pain,  did  not  take 
away  his  testamentary  capacity,  p.  71. 

Sams. —Undus  /»i/!uenc6.— TrtaZ.- 7?is<rucWon.— The  complaint,  in  a 
suit  to  contest  a  will,  charged  that  such  will  was  invalid  upon  the 
ground  of  the  unsoundness  of  mind  of  testator,  and  also  for  undue 
influence  in  the  execution  thereof.  Upon  the  trial  there  was  no 
evidence  that  the  execution  of  the  will  was  procured  by  undue 
influence.  Held^  that  it  was  not  error  for  the  court  by  proper 
instruction  to  withdraw  from  the  jury  the  question  of  undue 
influence,    p,  7t 
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Wills. — Undue  Influence. — The  fact  that  some  of  the  relatives  ignored 
by  a  testator  in  his  will  were  poor  is  of  itself  of  little  weight  in 
determining  whether  undue  influence  was  exercised  over  the 
testator,   p.  75. 

Same. — Subscribing  Witness. — Instruction. — An  instruction  that  "a 
person  who  attaches  his  name  as  a  witness  to  a  testamentary  instru- 
ment impliedly  certifies  that  the  testator  is  of  sound  mind,  and 
while  the  law  will  subsequently  permit  him  to  testify  to  the  con- 
trary, because  the  truth,  if  such  it  be,  should  be  learned,  yet  the 
jury  trying  the  case  may  consider  the  fact  of  such  implied  contra- 
diction in  weighing  his  testimony,"  is  a  correct  statement  of  the 
law,  and  is  not  an  invasion  of  the  province  of  the  jury.  pp.  76-79. 

Same. — Undue  Influence. — Evidence. — Where,  on  the  trial  of  an  action 
to  contest  a  will,  it  was  contended  by  plaintiff  that  the  testator's 
antipathy  for  his  brother  was  without  substantial  foundation,  but 
was  due  to  an  insane  delusion,  it  was  proper  to  admit  evidence  in 
contradiction  thereof  showing  that  such  brother  had  stated  to  a 
crowd  that  testator  in  his  lifetime  had  improved  every  opportunity 
to  take  advantage  of  his  brothers,  and  had  robbed  them,  although 
it  was  not  shown  that  testator  l^ad  knowledge  of  such  statement 
before  making  his  will.  pp.  80,  81. 

Evidence. — Expert  Testimony. —  Unsoundness  of  Mind. — On  the  trial 
of  an  action  to  contest  a  will,  on  the  ground  that  the  testator  was 
a  person  of  unsound  mind,  a  physician  shown  to  possess  the  neces- 
sary qualifications  of  an  expert,  was  asked  the  question  whether  or 
not  from  his  conversation  with  and  examination  of  testator  at  a 
time  specified,  such  testator  "was  laboring  under  an  insane  delu- 
sicfn  or  anything  of  that  kind."  To  which  question  the  witness  an- 
swered in  the  negative.  Held,  that  the  answer  was  not  objection- 
able as  being  a  statement  of  fact,  and  not  the  expression  of  an 
opinion,    p.  8L\ 

Trial. — Misconduct  of  Juror. — Appe-al. — ^^\^le^e  the  question  of  al- 
leged misconduct  of  a  juror  was  tried  in  the  court  below  upon 
affidavits  and  counter  affidavits,  it  will  be  presumed  on  appeal  that 
the  decision  of  the  trial  court  was  correct,  p.  8 J. 

From  the  Lake  Circuit  Court.     Affirmed. 

N.  L.  Agnerr,  D.  E.  Kelly,  E.  D.  Crumpacker  and  J,  B. 
Pelers()7i,  for  appellants. 

A.  C.  Harris,  A.  D.  Bartholomew,  J.  W.  Youche,  B.  K. 
Elliott,  W.  F.  Elliott  and  F.  L.  Littleton,  for  appellees. 

DowLI^^(},  J. — fTosepli  Leonard  died  June  5,  1895,  leav- 
ing no  wife  or  child.     His  heirs  at  law  were  his  three 
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brothers,  James,  Alvah,  and  John,  and  the  children  of  a 
deceased  sister,  to  wit,  Lewis  W.  Stevens,  William  Stevens, 
rinra  DeMotte,  Eva  Finney  and  Elizabeth  Finney.  On  the 
P'tli  day  of  June,  1895,  a  paper  purporting  to  be  the  last 
will  of  the  said  Joseph  Leonard,  bearing  date  of  December 
13,  1888,  was  presented  to,  and  admitted  to  probate  in,  the 
Porter  Circuit  Court,  of  Porter  county,  Indiana,  which  was 
then  in  session.  Afterwards,  on  the  2r)th  day  of  March, 
1896,  the  appellants  filed  their  complaint  to  contest  the 
said  will,  alleging  unsoundness  of  the  mind  of  the  said 
Joseph  Leonard,  and  the  undue  execution  of  the  will. 
There  was  a  further  allegation  that  a  subsequent  will  had 
been  executed  by  the  said  Joseph  Leonard  revoking  the 
former  will,  but  this  ground  was  abandoned  by  the  con- 
testors  and  requires  no  further  notice.  The  statutory  re- 
quirements as  to  tlie  verification  of  the  complaint,  and  the 
execution  of  an  undertaking  for  costs  were  complied  with. 
The  appellees  appeared  and  answered.  After  the  com- 
mencement of  the  action,  John  Leonard,  one  of  the  brothers, 
died,  and  John  Brodie,  as  the  administrator  of  his  estate, 
together  with  the  w^dow  and  children  of  the  said  John 
Leonard  were  by  a  supplemental  complaint,  made  defend- 
ants in  the  place  of  the  said  John.  On  the  application  of  the 
appellants,  the  venue  of  the  cause  was  changed  to  Lake 
county,  the  case  was  tried  by  a  jury,  and  a  general  verdict 
was  returned  sustaining  the  will.  A  motion  for  a  new  trial 
was  overruled,  and  the  court  rendered  judgment  on  the 
verdict.  The  only  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

The  first  cause  for  which  a  new  trial  was  claimed  was  that 
the  verdict  was  contrary  to  the  evidence;  and  the  second, 
that  the  verdict  was  not  sustained  bv  sufficient  evidence. 
The  latter  is  the  p^roper  and  statutory  cause  for  which  a  new 
trial  may  be  demanded,  and,  when  stated,  it  is  not  neces- 
sary to  allege  that  the  verdict  is  contrary  to  the  evidence. 
A  verdict  which  is  contrary  to  the  evidence  is  correctly  de- 
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scribed  in  the  motion  for  a  new  trial  in  the  language  of  the 
statute,  as  not  sustained  by  sufficient  evidence. 

The  first  proposition  in  the  argument  for  the  appellants 
is  that  Joseph  Leonard  made  his  will  under  a  delusion  con- 
cerning the  character  and  conduct  of  his  brother  Alvah. 
The  complaint  and  answer  made  the  question  of  the  sound- 
ness or  unsoundness  of  the  mind  of  Joseph  Leonard,  at  the 
time  of  the  execution  of  the  will,  an  issue  in  the  cause. 
Hundreds  of  pages  of  evidence  in  the  record  exhibit  the  con- 
flicting facts  and  opinions  of  the  witnesses  called  to  support, 
and  to  combat,  the  averment  of  mental  infirmity.  The  ques- 
tion tried  and  determined  by  the  jury  was  not  whether 
Alvah  Leonard  was  a  rogue,  a  hjTpocrite,  and  a  cheat,  nor 
whether  the  aversion  manifested  by  Joseph  Leonard  toward 
his  sister^s  children  was  justifiable,  or  well  or  ill-founded, 
but  whether  Joseph  was  of  sound  mind  when  he  executed 
his  will.  To  maintain  the  issue  on  the  part  of  appellants,  the 
manifestation  of  bitter  and  unnatural  sentiments  by  Joseph 
Leonard  against  his  brother  Alvah  was  shown,  and  there  was 
evidence  of  expressions  of  unkind  feeling  toward  his  sister's 
children.  But  this  proof  was  met  by  testimony,  that  these 
sentiments  and  feelings  were  not  the  result  of  insane  delu- 
sions, but  that  they  had  their  origin  in  real  grievances,  and 
apparent  slights.  The  existence  of  intense  and  implacable 
resentments  is  not  incompatible  with  entire  soundness  of 
understanding;  and  trivial  instances  of  disrespect  may  create 
aversion  and  dislike  in  a  mind  which  is  either  sensitive  or 
exacting  and  imperious.  All  these  facts  were  before  the 
jury,  and,  after  long  deliberation,  they  arrived  at  the  con- 
clusion that  Joseph  Leonard  was  not  of  unsound  mind  when 
he  made  his  will.  In  our  opinion,  the  evidence  entirely  fails 
to  show  that  the  feelings  of  Joseph  Leonard  toward  his 
brother  Alvah,  and  the  children  of  his  deceased  sister,  were 
the  result  of  insane  delusions  or  hallucinations.  The  de- 
ceased was  evidently  a  man  of  coarse  but  vigorous  mind,  of 
strong  ^vill,  illiterate,  and  unrefined.     His  prejudices  were 
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violent,  perhaps  unjust  and  excessive,  but  we  find  no  support 
in  the  evidence  for  the  allegation  of  the  complaint  that  his 
mind  was  unsound,  and  that  he  was  incapable  of  disposing 
of  his  estate  by  will.  It  is  not  within  the  province  of  this 
court  to  weigh  the  evidence,  and  even  where  the  preponder- 
ance against  the  finding  or  verdict  is  apparent  and  great,  we 
cannot,  under  the  oft  repeated  rule  of  decision  by  which  we 
are  governed,  disturb  the  conclusions  of  the  court  or  jury. 
The  circumstance  that  the  supposed  testator  was,  at  the 
time  of  the  execution  of  the  will,  suffering  from  acute  pain, 
did  not  take  away  his  testamentary  capacity.  Torrey  v. 
BlaiTy  75  Me.  648.  The  evidence,  in  our  opinion,  fully 
sustains  the  verdict,  and  the  court  did  not  err  in  refusing 
to  grant  a  new  trial  on  account  of  the  alleged  insufficiency 
of  the  proof. 

The  appellants  next  complain  that  the  court  erred  in 
giving  instruction  numbered  one,  which  was  in  these  words: 
"There  is  no  evidence  to  show  that  the  testamentary  instru- 
ment in  question  was  not,  in  the  matter  of  forms  gone 
through  with,  in  all  respects  duly  executed.  I  do  not  with- 
draw from  your  consideration,  if  you  deem  it  important,  any 
proof  as  to  the  extraneous  influences,  if  any,  which  operated 
on  the  mind  of  the  testator,  if  they  did  so  operate,  but,  upon 
the  condition  of  the  evidence  in  this  case,  I  instruct  you  that 
such  influences,  if  any,  can  only  be  considered  upon  the 
question  as  to  whether  the  testator  was  of  unsound  mind. 
There  is,  therefore,  but  one  ultimate  question  for  your  con- 
sideration under  the  facts  in  this  case,  and  that  is,  was  the 
testator  at  the  time  he  signed  the  testamentary  disposition 
of  his  property,  now  in  contest,  so  far  of  unsound  mind  as  to 
invalidate  the  document  which  has  been  probated  as  his 
will?" 

Counsel  say  in  their  brief:  "Of  course,  it  is  at  once  to  be 
perceived  that  this  instruction  takes  out  of  the  record,  as  it 
is  intended  to  do,  the  question  of  undue  influence.  This 
was  a  question  upon  which  the  appellants  relied,  and  now 
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insist  that  the  court  erred  in  withdrawing  the  question  from 
the  jury.  The  same  question  is  presented  in  instruction 
numher  ton,  asked  for  by  the  appellants  (page  sixty-one  of 
tlie  record)  which  is  as  follows:  ^Tf  you  believe  from  the 
evidence  that  at  the  time  of  making  the  will  in  question,  and 
for  several  years  prior  thereto,  Joseph  Leonard  was  in  poor 
health,  and  in  a  condition  of  nervousness  and  excitability, 
and  if  you  further  believe  that  during  that  time  James  Leon- 
ard, one  of  the  defendants,  took  advantage  of  his  enfeebled 
condition,  and  by  words  and  insinuations  poisoned  the  mind 
of  the  said  Joseph  Leonard  against  his  brother  Alvah,  to 
such  an  extent  that  said  Joseph  possessed  an  intense  hatred 
of  his  said  brother,  and  was  induced  by  said  hatred  to  give 
all  his  property  to  James  and  his  family  by  will,  said  will  is 
invalid  and  should  be  sot  aside.' " 

Tf  there  was  evidence  that  the  execution  of  the  will  was 
procured  by  the  exercise  of  undue  influence,  then  the  in- 
struction given  was  erroneous,  because  it  withdrew  from  the 
consideration  of  the  jury  that  element  of  the  case.  Tf  there 
was  no  evidence  of  undue  influence,  the  direction  of  the  court 
was  right.  The  burden  of  proof  was  upon  the  appellants, 
and,  if  the  evidence  in  the  cause  entirelv  failed  to  sustain 
any  one  of  the  grounds  upon  which  the  validity  of  the  will 
was  assailed,  the  court  had  the  right  to  withdraw  the  con- 
sideration of  such  ground,  and  to  instruct  the  jury  to  dis- 
regard it.  Faris  v.  Iloherg,  134  Ind.  269;  OhiOy  etc.,  R. 
Co.  V.  Dunn,  138  Ind.  18;  Palmer  v.  Chicago,  etc.,  R.  Co.', 
112  Ind.  250. 

It  is  necessary,  therefore,  to  ascertain  what  constitutes 
undue  influence  within  the  meaning  of  the  law,  and  then  to 
determine  whether  there  was  anv  evidence  of  such  undue 
influence  before  the  court  and  jury.  "L^ndue  influence  has 
been  defined,  as  that  which  compels  the  testator  to  do  that 
which  is  against  his  will,  through  fear,  or  the  desire  of  peace, 
or  some  feeling  which  he  is  unable  to  resist,  and  ^but  for 
which  the  will  would  not  have  been  made  as  it  was.'  "    Red- 
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field  Law  of  Wills  (4th  ed.),  p.  530;  27  Am.  &  Eng.  Ency. 
of  Law,  p.  495,  and  notes.  Again,  it  is  .^aid  that,  "the  influ- 
ence must  be  undue,  in  order  to  vitiate  the  instrument, 
because  influences  of  one  kind  or  another  surround  every 
rational  being,  and  operate  necessarily  in  determining  his 
course  of  conduct  under  every  relation  of  life.  Within  due 
and  reasonable  limits  such  influence  affords  no  ground  of 
legal  objection  to  his  acts.  Hence  mere  pasj«ion  and  preju- 
dice, the  influence  of  peculiar  religious  or  secular  training, 
of  personal  associations,  of  opinions,  right  or  wrong,  imbibed 
in  the  natural  course  of  one's  experience  and  contact  with 
society,  cannot  be  set  up  as  undue  to  defeat  a  will,  if,  indeed, 
it  were  possible  to  gauge  the  depth  of  such  influences  at  all. 
*It  is  extremely  diflicult,'  as  Lord  Cranworth  has  observed, 
*to  state  in  the  abstract  what  acts  will  constitute  undue  influ- 
ence in  questions  of  this  nature.  Tt  is  sufficient  to  say,  that, 
allowing  a  fair  latitude  of  construction,  they  must  range 
themselves  under  one  or  other  of  these  heads — coercion  or 
fraud.'  Not  even  can  the  circumstance  that  the  influence 
gained  by  one  individual  over  another  was  very  great,  be 
treated  as  undue  in  our  present  connection;  especially  if  the 
person  influenced  had  free  opportunity  and  strength  of  mind 
sufiicient  to  select  what  influences  should  guide  him,  and 
was  in  the  full  sense  legally  and  morally  a  responsible 
being."  Schouler  on  Wills,  .§227;  Bojjse  v.  Rosshoroiigh,  6 
H.  L.  Cas.  2;  Wingrove  v.  Wingrove,  11  Prob.  Div.  81. 

The  American  editor  of  Jarman  on  Wills  in  an  exhaustive 
note  on  the  subject  of  undue  influence  states  the  law  thus: 
"The  test  to  be  applied  is  agreed  to  be  this :  Was  such  influ- 
ence brought  to  bear  as  to  take  away,  that  is,  did  it  take 
away,  the  supposed  testator's  free  agency,  in  this  instance? 
*  *  *  TJnfree  agency  in  a  case  of  undue  influence  is 
simply  this:  The  apparent  testator  is  but  the  instrument  by 
which  the  mastering  desire  of  another  is  expressed;  the 
supposed  will,  or  the  particular  part  in  question,  is  not  the 
will  of  the  supposed  testator  except  in  the  sense  that  he  has 
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consented  to  put  his  name  to  the  instrument  in  the  form  in 
which  it  appears.  Of  course  yielding  to  influence  is  consist- 
ent with  free  agency;  agency  is  free  in  the  eye  of  the  law, 
however  much  the  agent  is  influenced  by  other  men  until  the 
influence  amounts  to  domination  of  the  will.  Thus,  persua- 
sion and  argument  are  not  improper,  so  long  as  they  do  not 
overcome  free  agency.''  1  Jarman  on  Wills  (note),  p.  86; 
Dale^s  Appealy  57  Conn.,  127. 

We  have  been  unable  to  find  in  the  great  mass  of  testi- 
mony in  this  case  any  evidence  of  the  existence  of  undue 
influence,  or  its  exercise  upon  the  mind  or  sensibility  of  the 
deceased  in  connection  with  the  disposition  of  his  estate  by 
his  will.  In  the  course  of  his  dealings  with  his  brother 
Alvah,  extending  through  many  years,  he  had  formed  an 
unfavorable  opinion  of  his  character,  and  he  cherished  a 
feeling  of  resentment  against  him.  These  sentiments  were 
shared  by  James  Leonard,  the  brother  to  whom  the  estate 
was  devised,  and,  when  the  conduct  of  Alvah  was  the  subject 
of  conversation  between  tha  brothers,  James  freely  expressed 
his  antipathy  to  Alvah.  It  does  not  appear  that  the  disposi- 
tion of  the  property  of  the  deceased  was  ever  mentioned  by 
James,  or  that  James  attempted  to  influence  his  brother 
Joseph  in  any  way  concerning  such  disposition.  It  was  not 
shown  that  he  advised  Joseph  to  make  a  will,  and  it  was 
proved  that  he  was  ignorant  of  the  fact  that  a  will  had  been 
made,  until  January  5,  1895,  some  six  years  after  its  exe- 
cution. The  deceased,  during  his  life,  manifested  but  little 
affection  for  the  children  of  his  sister,  and  their  habits  and 
behavior  were  severely  commented  on  by  him.  But  these 
impressions  were  the  result  of  his  own  observation  and 
experience,  and  there  was  no  evidence  that  they  had  been 
artfully  or  wrongfully  created  by  another,  who  wished 
thereby  to  influence  the  mind  of  the  deceased,  and  to  divert 
from  any  of  these  relatives  such  portion  of  his  estate  as  the 
deceased  would  otherwise  have  bestowed  upon  them.  It 
cannot  be  said  that  the  disposition  made  of  his  estate  by  the 
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deceased  was  an  unnatural  one.  He  had  neither  wife  nor 
child^  80  that  his  property^  if  not  disposed  of  by  will,  would 
have  been  scattered  among  collateral  relatives.  He  had 
the  right  to  favor  those  whom  he  loved  and  trusted,  and  from 
whom  he  had  received  nothing  but  respect  and  kindness,  and 
to  disappoint  the  expectations  of  other  relatives  who  had, 
justly  or  unjustly,  incurred  his  ill-will  or  aversion.  The 
fact  that  some  of  the  relatives  of  the  deceased  were  needy, 
is,  of  itself,  entitled  to  little  weight. 

In  Goodbar  v.  Lidihey,  336  Ind.  1,  this  court  said,  on 
p.  6:  "Indeed,  we  think  that- the  presumption  in  favor  of 
the  validity  of  a  will  should  be  increased  rather  than  dimin- 
ished  from  the  circumstance  that  a  bequest  was  made  to  one 
with  whom  the  testator  had  maintained  intimate  and  confi- 
dential relations  during  life.  A  will,  in  fact,  is  usually  made 
in  order  to  give  property  to  those  whom  the  testator  desires 
to  favor.  If  it  were  the  desire  that  the  property  should  go 
in  due  proportions  to  those  equally  related  to  the  testator, 
then  no  will  would  be  necessary.  The  law  itself  would  make 
such  distribution  in  the  most  equitable  maimer  possible. 
This  is  particularly  the  case  where,  as  in  this  case,  the  testa- 
tor had  neither  wife  nor  children,  and  his  property,  if  not 
devised,  would  go  to  collateral  relations." 

There  was  no  evidence  whatever  that  the  deceased  was, 
by  any  means,  constrained  to  do  what  was  against  his  will, 
and  what  he  would  not  do  if  left  to  himself.  There  was  here 
neither  coercion  nor  fraud.  The  will  of  the  deceased  faith- 
fully reflected  his  desires,  his  passions,  his  prejudices,  and 
not  the  desires,  passions,  or  prejudices  of  another.  He  kept 
it  by  him  for  more  than  six  years,  and  his  purposes,  as 
expressed  in  the  will,  remained  steadfast  during  all  that  time. 
When  his  life  and  strength  were  ebbing  away,  he  spoke  of 
his  will  but  intimated  no  inclination  to  alter  or  revoke  it. 
Under  this  state  of  the  evidence,  the  duty  of  the  court  was 
clear,  and  it  did  right  in  withdrawing  from  the  jxaj  the  ques- 
tion of  imdue  influence. 
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The  third  point  made  by  counsel  for  appellants  is  that  the 
court  erred  in  giving  to  the  jury  instruction  numbered  fif- 
teen, in  these  words:  **A  person  who  attaches  his  name  as 
a  witness  to  a  testamentary  instrument  impliedly  certifies 
that  the  testator  is  of  sound  mind  and  competent  to  make  a 
will;  and  while  the  law  will  subsequently  permit  him  to 
testify  to  the  contrary,  because  the  truth,  if  such  it  be,  should 
be  learned,  yet  the  jury  trying  the  case  may  consider  the 
fact  of  such  implied  contradiction  in  weighing  his  testi- 
mony." 

It  is  said  by  counsel  that  "this  instruction  is  erroneous, 
first,  because  it  does  not  state  the  law  correctly,  and  second, 
even  if  it  is  correct  in  the  abstract,  it  usurps  the  province  of 
the  jury  in  determining  a  question  of  fact,  and  in  passing 
upon  the  credibility  of  a  witness  of  which  the  jury  is  the 
exclusive  judge."  While  it  is  not  necessary  to  the  validity 
of  a  will  that  the  subscribing  witnesses  should  know  that  the 
instnmient  they  attest  is  a  will,  yet,  in  the  absence  of  proof 
to  the  contrary,  they  will  be  presumed  to  have  had  such 
knowledge  when  they  attested  it.  The  view  of  the  law  con- 
tained in  the  above  instruction  is  sanctioned  bv  verv  hiffh 
authority.  In  Schribner  v.  Crane^  2  Paige  147,  Chancellor 
Walworth  said:  "No  person  is  justified  in  putting  his  name 
as  a  subscribing  witness  to  a  w-ill,  unless  he  knows  from  the 
testator  himself  that  he  understands  what  he  is  doing.  The 
witness  should  also  be  satisfied,  from  his  own  knowledge  of 
the  state  of  the  testator's  mental  capacity,  that  he  is  of  soimd 
and  disposing  mind  and  memory.  By  placing  his  name  to 
the  instrument,  the  witness,  in  effect,  certifies  to  his  knowl- 
edge of  the  mental  capacity  of  the  testator;  and  that  the  will 
was  executed  by  him  freely  and  understandingly,  with  a  full 
knowledge  of  its  contents.  Such  is  the  legal  effect  of  the 
signature  of  the  witness  when  he  is  dead,  or  is  out  of  the 
jurisdiction  of  the  court." 

"It  seems  to  be  supposed"  says  Judge  Ttedfield,  "that  they 
[the  subscribing  witnesses  to  a  will]  are  only  witnesses  to 
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the  act  of  signing.  But  when  it  is  considered  that  the  wit- 
nesses to  a  will  must  certify  to  the  capacity  of  thie  testator, 
as  well  a?  to  the  act  of  execution,  the  transaction  begins  to 
assume  a  somewhat  different  aspect.  One  who  put^  his  name 
as  a  witness  to  the  execution  of  a  will,  while  he  was  con- 
sK'ious  that  the  testator  was  not  in  the  possession  of  his  men- 
tal faculties,  places  himself  very  much  in  the  same  attitude 
as  if  he  had  subscribed,  as  witness,  to  a  will  which  he  knew 
to  be  a  forgery,  which  every  honorable  man  could  only 
regard  as  becoming  accessory  to  the  crime  by  which  the  will 
was  fabricated;  so  that  it  is  not  improbable  that  the  want  of 
proper  appreciation  of  the  discredit  resulting  from  the  act  of 
l>eeoming  a  witness  to  the  execution  of  a  will,  by  one  con- 
fessedly incompetent  to  the  proper  understanding  of  the 
instrument,  may,  and  probably  does,  result  chiefly,  with  us, 
from  the  general  misapprehension  of  the  law  upon  the  sub- 
ject, rather  than  from  any  settled  disposition  to  disregard 
its  dictates  if  correctly  understood."  1  Redfield  on  Wills 
(note),  p.  96, 

Lord  Camden  early  pointed  out  how  peculiar  a  stress  the 
statute  of  frauds  had  laid  upon  the  quality  and  office  of  the 
witnesses  to  a  will  as  distinguished  from  other  transactions. 
lie  says:  "And  the  only  question  that  can  be  asked  in  this 
case  is,  was  the  testator  in  his  senses  when  he  made  it?  And 
consequently,  the  time  of  execution  is  the  critical  minute 
that  requires  guard  and  protection.  TTere  you  see  the  reason 
why  witnesses  are  called  in  so  emphatically.  *  *  *  AVho 
then  shall  secure  the  testator  in  this  im])ortant  moment  from 
imposition?  Who  shall  protect  the  heir  at  law,  and  give  tlie 
world  a  satisfactory  evidence  that  he  w^as  sane?  The  statute 
says,  three  credible  witnesses.  What  is  their  employment? 
I  say,  to  inspect  and  judge  of  the  testator's  sanity  before 
they  attest."    Ilindson  v.  Kersey,  4  Burn's  Eccl.  Law  119. 

In  Taiham  v.  Wright,  2  Russ.  &  ]\Iy.  1,  where  two  sub- 
scribing witnesses  had  declared  that  they  would  testify 
against  the  testator's  capacity,  Tindal,  C  J,,  made  this  severe 
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comment:  "The  real  question  is,  whether  these  witnesses 
are  to  be  believed  upon  this  evidence  in  contradiction  to  their 
own  solemn  act  in  the  attestation.  *  *  *  That  is  the 
problem  to  be  solved." 

A  writer  of  great  authority  says:  "The  signature  of  an 
attesting  witness,  when  proved,  is  evidence  of  everything 
upon  the  face  of  the  instrument,  for  it  is  to  be  presumed 
that  the  witness  would  not  have  subscribed  his  name  in 
attestation  of  that  which  did  not  take  place;  and  where  there 
are  several  attesting  witnfesses^  all  of  whom  are  accounted 
for,  proof  of  the  handwriting  of  any  one  is  sufficient  without 
proving  that  of  the  rest."  Starkie  on  Ev.,  (10th  Am.  ed.), 
p.  519. 

The  same  author  says,  elsewhere:  "The  law  requires  the 
testimony  of  the  subscribing  witness,  because  the  parties 
themselves,  by  selecting  him  as  the  witness,  have  mutually 
agreed  to  rest  upon  his  testimony  in  proof  of  the  execution 
of  the  instrument,  and  of  the  circumstances  which  then  took 
place,  and  because  he  knows  those  facts  which  are  probably 
unknown  to  others."  Starkie  on  Ev.  (10th  Am.  ed.),  p. 
604;  Chaplin  on  Wills  92. 

In  Schouler  on  Wills,  §181,  this  sensible  observation  is 
found:  "One  should  only  subscribe  as  witness  when  he  can 
conscientiously  testify  without  reserve  in  favor  of  the  will, 
and  its  proper  execution;  and  it  is  for  the  true  interest  of 
every  rational  testator  to  procure  witnesses  who  will  stand 
resolutely  by  the  transaction  against  all  insidious  or  open 
opposition  to  the  probate."  Pence  v.  Waughy  135  Ind. 
143,  155. 

It  cannot  be  thought  possible  that  an  honest  man,  of  ordi- 
nary intelligence,  would  subscribe  his  name  as  a  witness  to 
an  instrument  executed  by  a  person  whom  he  l>elieved  to  be 
of  unsound  mind,  or  under  coercion  or  constraint.  The  fact 
that  such  a  man  voluntarilv  identifies  himself  with  the  trans- 
action  as  a  witness  is  an  indication  that,  in  his  opinion,  the 
person  executing  the  instrument  is  competent  to  do  so.   The 
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witness  must  be  understood  to  attest  not  merely  the  act 
of  signing,  but  also  the  mental  capacity  of  the  testator  to 
sign.  A  subscribing  witness  may,  it  is  true,  be  heard  to 
impeach  the  will;  but,  if  he  assumes  that  attitude  toward  it, 
he  does  so  at  the  peril  of  his  reputation  for  candor  and 
veracity.  Such  an  attitude  is  not  merely  inconsistent  with 
the  position  be  has  voluntarily  taken,  but  is  suggestive  of 
fraud  and  double  dealing.  It  involves  a  betrayal  of  confi- 
dence, and,  if  the  witness  is  believed,  in  some  instances,  it 
may  be  attended  with  the  most  distressing  consequences. 
The  credibility  of  the  witness  becomes  at  once  a  matter  of 
serious  inquiry,  and  his  desertion  of  his  position  as  a  sus- 
taining witness  is  an  important  fact  for  the  consideration  of 
the  jury.  In  such  a  case,  it  is  entirely  proper  for  the  court 
to  inform  the  jury  that  they  may  consider  the  fact  of  such 
implied  contradiction,  if  they  find  that  it  exists,  in  weighing 
his  testimony.  A  direction  of  this  character  is  not  an  inva- 
sion of  the  province  of  the  jury;  nor  is  it  objectionable  on 
the  ground  that  it  singles  out  a  witness  for  attack  or  criti- 
cism. It  is  the  duty  of  the  court,  in  all  cases,  to  instruct  the 
jury  upon  the  law  of  the  case,  whether  the  testimony  of  one 
witness  or  the  testimony  of  a  score  of  witnesses  is  compre- 
hended within  the  rules  necessary  to  be  stated  for  their 
guidance. 

In  the  instruction  under  examination,  the  court  did  noth- 
ing more  than  declare,  as  it  was  competent  for  it  to  do,  a 
familiar  rule  of  law,  leaving  the  application  of  it  entirely  to 
the  jury,  and  without  giving  them  to  understand  what  his 
own  opinion  on  the  subject  was.  Commonwealth  v.  Self- 
ridgey  1  Horr.  &  Thompson  Cases  on  Self  Defense  1. 

'The  court  should  not  express  any  opinion  on  the  weight 
of  evidence,  nor  on  the  credibility  of  particular  witnesses. 
*  *  *  But  general  rules  for  weighing  and  reconciling 
the  evidence,  and  as  to  what  the  jury  may  consider  in  deter- 
mining the  credibility  of  witnesses,  so  long  as  the  court  does 
not  trench  upon  the  province  of  the  jury,  may  properly  be 
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given  in  almost  everj'  case."  Elliott's  Gen.  Pr.,  §901,  and 
cases  cited  in  note  1. 

Undue  prominence  was  not  given  in  this  instruction  to 
any  particular  portion  of  the  evidence,  nor  was  the  attention 
of  tlie  jury  directed  to  an  isolated  and  prominent  feature  of 
the  testimony  in  such  a  manner  as  to  mislead  them,  or  indi- 
cate the  opinion  or  bias  of  the  court,  to  the  injury  of  the 
appellants.  The  wholesome  rules  stated  in  the  cases  refer- 
red to  by  counsel  for  appellants  were  not  violated,  nor  did  the 
court  in  any  respect  usurp  the  functions  of  the  jury.  There 
was  no  dispute  as  to  the  fact  that  one  of  the  subscribing  wit- 
nesses was  called  by  appellants,  and  that  his  testimony 
tended  to  impeach  the  will.  The  court  might,  with  pro- 
priety, have  said  much  more  than  it  did;  it  could  not,  in 
justice  to  the  parties,  have  said  less,  or  stated  an  indisputable 
rule  more  fairly.  Paris  v.  Strong,  51  Ind.  339;  Stanley 
V.  Montgomenj,  102  Ind.  102;  Union,  etc.,  Co.  v.  Buch- 
anan, 100  Ind.  63,  81;  Finch  v.  Bergins,  89  Ind.  360; 
Cheatham  v.  Hatcher,  30  (iratt.  (Va.),  66;  25  Am.  &  Eng. 
Ency.  of  Law^,  1017,  note  2;  29  Am.  &  Eng.  Ency.  of  Law, 
203,  note  1. 

In  connection  with  instruction  numbered  fifteen,  the 
court,  bv  instruction  numbered  seventeen,  clearly  admon- 
ished  the  jury  that  they  were  the  exclusive  judges  of  the 
weight  of  the  evidence,  and  that  the  court  had  no  right  to 
invade  their  province  of  determining  what  the  evidence 
proved.  They  were  further  told  that  they  had  the  right  to 
decide  upon  the  credibility  of  each  witness.  In  the  light 
of  the  authorities  which  we  have  cited,  it  is  evident  that  the 
jury  were  properly  instructed,  and  that  there  was  no  error 
in  this  part  of  the  proceedings  of  the  court. 

It  was  also  assigned,  as  a  ground  for  a  new  trial,  that  the 
court  permitted  the  following  evidence  to  be  given  to  the 
jury  over  the  objection  of  the  appellants:  "Q.  State  what, 
if  anything,  he  [Alvah]  w^as  ?aying  to  the  crowd  about  the 
conduct  of  his  brother  Joseph  in  that  partnership  transac- 
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tion?  A.  Mr.  Leonard  said  that  his  brother  Joseph  had 
had  an  opportunity  to  take  advantage  of  the  other  brothers, 
and  that  he  improved  every  opportunity,  right  and  left,  and 
that  he  had  robbed  the  other  brothers  of  what  was  justly  due 
them,  and  a  variety  of  expressions  of  that  sort,  and  he  seemed 
very  much  excited  about  the  matter,  and  talked  in  rather 
a  loud  tone  of  voice  for  him." 

It  is  objected  that  this  evidence  was  inadminsible  for 
any  purpose,  but  we  cannot  so  regard  it.  The  theory  of  the 
appellants  was  that  the  unfriendly  feelings  entertained  by 
the  deceased  toward  his  brother  Alvah  were  the  result  of 
mere  delusions  of  fancy,  and  were  without  substantial  foun- 
dation  in  point  of  fact.  Much  testimony  was  introduced  by 
appellants  to  show  the  existence  of  these  unnatural  senti- 
ments, and  on  the  other  hand  the  appellees  undertook  to 
account  for  them  by  proving  that  Alvah's  conduct  in  various 
bu?iness  transactions  had  created  enmity  between  him  and 
Joseph.  The  actual  state  of  the  relations  between  Alvah 
and  Joseph,  therefore,  became  a  material  fact  in  the  case, 
and  proof  that  Alvah  reciprocated  the  feelings  of  distrust 
and  dislike  cherished  by  his  brother  Joseph,  and  that  he  pub- 
licly denounced  Joseph  as  a  dishonest  and  unscrupulous 
man,  was  entitled  to  some  weight  upon  the  question  whether 
Joseph's  aversion  for  Alvah  was  but  the  hallucination  of  an 
enfeebled  or  distracted  mind.  It  was  not  necessary,  in  our 
judgment,  for  the  appellees  to  show  that  the  accusations 
made  by  Alvah  came  to  the  knowlcdtre  of  Joseph  before  th(» 
latter  made  his  will.  The  state  of  Joseph's  feelings  toward 
Alvah  was  established.  The  attitude  of  Alvah  toward 
Joseph  was  an  important  factor  in  the  investigation  of  the 
question  whether  Joseph's  dislike  of  Alvah  was  natural  or 
unnatural;  whether  it  sprang  from  a  collision  of  views  and 
interests  in  real  transactions,  or  was  the  offspring  of  a  men- 
tal malady.  We  think  the  evidence  was  properly  admitted, 
and  that,  as  an  indirect  and  collateral  fact,  it  had  a  tendency 
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to  establish  the  reanonableness  of  the  conduct  and  sentiments 
of  Joseph  Leonard  toward  his  brother  Alvah, 

In  the  next  place^  the  appellants  complain  of  the  answer 
of  Dr.  Beer,  an  expert,  to  a  question  touching  the  mental 
condition  of  the  deceased.  The  question  and  answer  were 
as  follows:  "Q.  Now,  Doctor,  let  me  ask  you  this  ques- 
tion. Whether  from  your  conversation  with  him,  and  from 
an  examination  of  him,  his  appearance,  and  everything  at 
that  time,  whether  Joseph  Leonard,  on  the  12th  day  of 
December  [the  date  of  the  will]  was  or  was  not  laboring 
under  an  insane  delusion,  or  anything  of  that  kind?"  To 
which  question  the  witness  answered:  'TTo,  he  was  not." 
Appellants  excepted  to  this  question  and  answer.  The  ob- 
jection is  made  that  the  answer  of  the  witness  is  the  state- 
ment of  a  fact,  and  not  the  expression  of  an  opinion.  This 
construction  of  the  answer  seems  to  us  entirely  without  war- 
rant. The  witness  having  been  shown  to  possess  the  requisite 
qualifications  of  an  expert,  and  having  seen,  conversed 
with,  and  examined  the  supposed  testator,  was  authorized 
by  the  rule  of  evidence  applicable  in  such  cases  to  express 
his  opinion  as  to  the  soundness  of  the  mind  of  the  deceased. 
His  answer  was  in  the  usual  form,  and  could  not  have  been 
undertsood  by  the  court  or  jury  as  anything  more  than  an 
opinion,  as  all  such  evidence  in  inquisitions  of  this  character 
must  necessarily  be.  There  was  no  error  in  the  action  of  the 
court  upon  the  exception  to  this  evidence. 

The  last  alleged  error  discussed  by  counsel  for  appellants 
is  the  refusal  of  the  court  to  set  aside  the  verdict  because  of 
the  supposed  misconduct  of  one  of  the  jurors.  This  ques- 
tion, however,  was  tried  in  the  court  below  upon  affidavits 
and  counter-affidavits,  and  we  must  presume,  in  the  absence 
of  a  very  clear  showing  to  the  contrary,  that  the  decision  of 
the  trial  court  was  correct.  It  is  proper  to  add  that  the 
record  shows  that  the  affidavit  filed  in  support  of  appellant's 
motion  was  made  upon  information  only,  and  that  it  was 
directly  contradicted  not  only  by  the  affidavit  of  the  juror, 
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but  also  by  the  affidavit  of  the  person  from  whom  the  pre- 
tended information  was  alleged  to  have  been  derived. 

Other  errors  are  assigned,  but  as  they  are  not  discussed 
by  counsel  for  appellants,  they  must  be  treated  as  waived* 
Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed. 


Simons  et  al.  v.  Bollinger. 

[No.  18,T79.     Piled  January  24,  1900.] 

Husband  and  WtwK.^Deeda.-^oint  Tenancy. ^Estates  by  Entire- 
lies. — A  deed  of  oonveyance  to  a  husband  and  wife  containing  the 
word  ''jointly"  in  the  granting  clause  does  not  create  an  estate  of 
joint  tenancy,  but  one  of  entireties,  the  word  "jointly**  being  mere 
surplusage. 

From  the  LaGrange  Circuit  Court.    Ajjirmsd. 

F.  J,  Dunteuy  J.  E.  McClaskey  and  /.  M.  Van  Fleets  for 
appellants. 

J.  8.  Drakcy  F.  D.  Merriti^  A,  Zollars  and  C.  H.  Warden^ 
for  appellee. 

Hadlet,  C.  J. — ^Kerr  and  wife  held  land  conveyed  to 
them  by  deed  in  the  words  following:  "Convey  and  warrant 
to  David  S.  Kerr  and  Clara  Kerr,  his  wife,  jointly  the"  etc. 

The  only  question  presented  for  decision  is  whether  the 
words  employed  created  in  David  and  Clara  Kerr  an  estate 
in  joint  tenancy,  or  an  estate  by  entireties.  It  is  agreed  that 
if  they  create  an  estate  in  joint  tenancy,  the  judgment 
should  be  reversed; 'and  if  an  estate  by  entirety,  it  should 
be  affirmed.  It  is  also  conceded  by  appellant  that  "the  omis- 
sion from  the  deed  of  the  word  ^jointly'  would  clearly  make 
Kerr  and  wife  tenants  by  the  entirety;  so  that  the  exact 
question  is,  does  that  word  make  then  joint  tenants?" 

Section  8841  Bums  1894,  §2922  Isomer  1897,  follows: 
"All  conveyances  and  devises  of  lands,  or  of  any  interest 
therein,  made  to  two  or  more  persons,  except  as  provided 
in  the  next  following  section,  shall  be  construed  to  create 


84  SUPREME  COURT  OF  INDIANA, 


Simons  v.  Bollinger. 


estates  in  cominon  and  not  in  joint  tenancy,  unless  it  shall 
be  expressed  therein  that  the  grantees  or  devisees  shall  hold 
the  same  in  joint  tenancy  and  to  the  survivor  of»them,  or 
it  shall  manifestly  appear,  from  the  tenor  of  the  instrument, 
that  it  was  intended  to  create  an  estate  in  joint  tenancy." 

The  exception  is  in  these  words :  "The  preceding  section 
shall  not  apply  to  mortgages,  nor  to  conveyances  in  trust,  nor 
when  made  to  husband  and  wife ;  and  every  estate  vested  in 
executors  or  trustees,  as  such,  shall  be  held  by  them  m  joint 
tenancy.'' 

It  will  be  observed  that  the  question  we  have  here  is  not 
controlled  by  the  statutes  but  must  be  determined  by  the 
rules  of  the  common  law.  Under  the  common  law  the  two 
estates  have  been  recognized  from  a  very  early  period  in  the 
history  of  the  law.  The  distinctive  diflference  between  them 
is:  (1)  A  joint  tenancy  may  be  vested  in  any  number  of 
natural  persons  more  than  one;  a  tenancy  by  entirety  can  be 
vested  only  in  husband  and  wife.  (2)  Joint  tenants  take 
by 'moieties,  and  each  is  seized  of  an  undivided  moiety  and  of 
the  w^holc,  per  my  et  per  tout ;  while  husband  and  wife  take 
each  the  entirety,  per  tout.  (3)  Joint  tenants  may  severally 
alienate  their  interests;  husband  and  wife  can  do  so  only 
by  acting  jointly.  (4)  Joint  tenants  may  sever  and  con- 
tinue to  hold  their  estates;  the  estate  of  husband  and  wife 
is  inseverable  while  it  remains  theirs.  (5)  Joint  tenants 
may  have  partition;  husband  and  \v4fe  can  not,  during  the 
marriage.  Upon  the  death  of  one  joint  tenant,  his  estate 
is  cast  upon  the  survivors,  and  the  last  survivor  takes  the 
whole.  TTpon  the  death  of  husband  or  wife,  the  survivor 
takes  the  whole.    Freeman  on  Coten.  and  Par.  §64. 

Undoubtedly  there  is  an  element  of  joint  holding  in  both 
estates.  Joint  tenants  hold  jointly  the  whole  and  the  several 
parts;  tenants  by  the  entirety  hold  jointly  the  whole.  This 
common  jointure  has  been  recognized  by  eminent  authors  in 
treating  of  tenancies  by  entireties  as  a  species  of  joint 
tenancy. 
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"A  still  more  peculiar  joint  estate  is  that  which  belongs 
to  a  husband  and  wife,  where  the  same  is  conveyed  to  them 
as  such."    1  Washb.  Real  Prop.  (4th  ed.),  p.  672. 

Preston  says:  "Tenancy  by  entireties  is  when  husband 
and  wife  take  an  estate  to  themselves  jointly,  by  grant  or 
devise."     1  Preston  on  Estates,  129. 

"This  is  a  peculiar  tenancy  and  arises  at  common  law 
when  an  estate  is  conveved  or  demised  to  a  husband  and  wife 
jointly  during  coverture."    Wharton's  Conv.  121. 

"Tenancy  by  entireties  occurs,  *  *  *  Svhere  the 
husband  and  wife  are  jointly  seized  to  them  and  their  heiw 
of  an  estate  made  during  the  coverture.'  *  *  *  It  consti- 
tutes the  most  intimate  union  of  ownership  known  to  the 
law."    2  Challis  on  Real  Prop.,  281. 

In  many  of  our  cases  this  court  has  referred  to  the 
seizin  of  husband  and  wife  as  being  joint.  In  Bevins  v. 
Cliney  21  Ind.  37,  it  is  said :  "There  are  four  kinds  of  joint 
tenancy  at  common  law,  viz.:  In  common,  in  parcenary,  in 
joint  tenancy  and  in  tenancy  by  entireties.  *  *  *  If  a 
conveyance  of  land  be  made  to  a  man  and  woman,  who  are 
then  husband  and  wife,  they  take  as  joint  tenants  by  entire- 
ties." To  the  same  effect,  see  Davis  v.  Clark,  26  Ind.  424, 
89  Am.  Dec.  471;  Jones  v.  Chandler,  40  Ind.  588,  592; 
Anderson  v.  Tannehill,  42  Ind.  Ml;  Paiton  v.  Rankin,  68 
Ind.  245,  34  Am.  Rep.  254;  Phelps  v.  Smith,  116  Ind.  387, 
391;  Cancer  v.  Smith,  90  Ind.  222,  46  Am.  Rep.  210; 
Morrison  v.  Seybold,  92  Ind.  298. 

In  Hadlock  v.  Gray,  104  Ind.  596  at  page  598,  it  was 
said  by  Elliott,  J.:  "It  is  true  that  where  real  property  is 
conveyed  to  husband  and  wife  jointly,  and  there  are  no 
limiting  words  in  the  deed,  they  will  take  the  estate  as 
tenants  in  entirety."  It  is  also  said  bv  Ilacknev,  J.,  in 
Brown  v.  Brown,  133  Ind.  476  at  page  477:  "The  question 
is  now  well  settled  in  this  State,  that  if  a  conveyance  be 
made  to  husband  and  wife  jointly  and  without  words  limit- 
ing the  estate  taken,  they  will  take  as  tenants  in  entirety." 
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Words  of  like  import  abound  in  our  text-books  and  adju- 
dicated cases  in  referring  to  estates  of  husband  and  wife,  and 
while  it  is  well  settled  that  technically  the  estate  of  joint 
tenancy  and  estate  by  the  entirety  are  separate  and  distinct 
estates,  yet  the  frequent  reference  by  courts  and  authors  to 
them  both  as  joint  estates,  whatever  the  fact  may  be,  should 
be  of  service  in  determining  the  legal  eflPect  of  the  word 
"jointly"  as  used  in  the  deed  under  review,  and  whether  the 
word, was  aptly  or  inaptly  employed.  Moreover,  joint  ten- 
ancies had  their  origin  under  a  government  that  discouraged 
the  severance  of  landed  estates,  to  promote  which  policy  all 
conveyances  to  two  or  more  persons,  except  to  husband  and 
wife,  were  held  to  be  joint  tenancies,  unless,  by  clear  and  apt 
words  of  limitation,  some  other  was  described.  All  presump- 
tions and  doubts  were  turned  to  the  support  of  joint 
tenancies.  Case  v.  Oweriy  139  Ind.  22;  Freeman  Coten.  and 
Par.  §18.  In  this  country,  the  policy  and  rule  of  construc- 
tion are  directly  reversed.  In  this  and  most  of  the  states, 
from  our  earliest  history,  the  political  policy  has  been  to 
encourage  the  distribution  of  lands  among  the  people,  to 
advance  which  all  conveyances  to  more  than  one  person, 
except  to  husband  and  wife,  have  been  construed  to  be 
tenancies  in  common,  unless  another  estate  is  fixed  by 
express  and  definite  words  of  limitation.  Carver  v.  Smithy 
90  Ind.  222. 

Sections  3341,  3342  Bums  1894,  which  are  reenactments 
of  former  statutes  to  same  effect,  emphasize  two  propositions, 
viz.:  (1)  That  joint  tenancies  must  be  held  in  disfavor  and 
refused,  except  when  forced  by  clear  and  unmistakable 
words,  and  (2)  that  the  nile  of  the  common  law,  as  appli- 
cable to  conveyances  to  husband  and  wife,  should  remain 
undisturbed  in  this  State.  The  stren^h  of  that  rule  is 
stated  bv  an  eminent  author  in  these  words:  "But  if  our 
theory  needs  any  further  support,  this  support  is  found  in 
the  fact  that  all  the  English  adjudications  upon  this  subject, 
as  well  as  all  the  earlier  writers  upon  the  common  law,  assert 
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that  husband  and  wife  can  not,  by  any  words  of  limitation^ 
however  well  chosen  for  that  purpose,  receive  an  estate  as 
joint  tenants."  Freeman  on  Coten.  and  Par.  (1st  ed.),  §64. 
While  the  rule  has  been  somewhat  relaxed  in  this  State  in 
deference  to  the  contractual  rights  of  parties,  the  rule,  n^^v- 
ertheless,  exists  that  all  presumptions  must  be  indulged  and 
all  doubts  resolved  against  such  estates,  and  in  favor  of 
estates  by  entireties  in  conveyances  to  husband  and  wi  (e. 

The  words  "Convey  and  warrant  to  David  Kerr  and  Clara 
Kerr,  his  wife,  jointly"  do  not  in  terms  create  in  the  spouses 
a  joint  tenancy;  and  whether  the  word  "jointly"  was  in- 
tended to  relate  to  the  union  of  the  title  and  enjoyment,  or  to 
characterize  the  seizin  and  tenancy,  or  whether  it  was  inaptly 
used  by  the  grantor,  and  without  legal  signification  (as  we 
have  seen  so  frequently  happen  with  eminent  authors  and 
judges)  is  not  altogether  free  from  doubt;  but,  however  this 
may  be,  it  is  clear  that,  under  the  rule  above  stated,  we  must 
construe  it  to  be  surplusage,  and  the  estate  conveyed  one 
of  entireties. 

The  cases  of  Thomburg  v.  Wiggins^  135  Ind.  178,  22  L. 
R.  A.  42,  and  Wilkins  v.  Young,  144  Ind.  1,  are  not  analo- 
gous. In  each  of  these  the  words  employed  were  "in  joint 
tenancy",  the  very  language  of  the  books,  and  we  are  satis- 
fied that  the  application  of  the  rule  in  these  cases  was  as 
liberal  as  is  warranted  by  the  authorities.  Case  v.  Owen, 
130  Ind.  22,  has  no  application.  In  the  Owen  case,  the 
grantees  were  unmarried. 

Judgment  alHrmed.    Baker,  J.,  did  not  participate. 
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American  Varnish  Company  et  al.  v.  Reed  et  al. 

[No.  18,462.     Filed  Nov.  14,  1899.    Rehearing  denied  Jan.  24,  1900.] 

Fraxjdulent  CoNVEYA.NCES.--^cftan  to  Set  Aside.  —Burden  of  Proof. 
— Evidence. — Notice. — Salea.— In  an  action  to  set  aside  a  sale  and 
transfer  of  personal  property  as  fraudulent  as  against  creditors,  the 

'  burden  of  proof  is  upon  plaintiff  to  establish  that  defendant  sold 
and  transferred  the  property  with  the  fraudulent  intent  to  hinder 
or  delay  his  creditors,  and  that  the  purchaser  paid  no  consideration 
therefor,  or,  if  he  paid  a  valuable  consideration,  that  he  purchased 
with  notice  or  knowledge  of  the  fraudulent  intent  of  the  seller. 
p.  89, 

Same. — Fravd. — Presumptions. — Fraud  cannot  be  presumed  in  an 
action  to  set  aside  a  transfer  of  personal  property  as  fraudulent, 
but  is  a  question  of  fact  which  must  be  proved,  p.  89. 

Same. — Fraud. — Presvtmptions.—VfYk&re  in  an  action  to  set  aside  a 
transfer  of  personal  property  as  fraudulent  the  facts  are  consistent 
with  either  honesty  and  good  faith  or  dishonesty  and  bad  faith,  the 
presumption  of  honesty  and  good  faith  will  prevail,   pp.  89,  90. 

Appeal  and  Error. — PraudiUent  Conveyances. — Evidence.— Review. 
— In  an  action  to  set  aside  a  transfer  of  personal  property  on 
account  of  fraud,  the  question  whether  the  facts  and  circumstances 
proved  the  alleged  fraudulent  intent,  or  authorized  such  an  infer- 
ence, was  one  of  fact  for  the  determination  of  the  trial  court,  and 
is  not  reviewable  on  appeal,  p.  90. 

From  the  Elkhart  Circuit  Court.    Affirmed. 

W.  H.  HauenstieTiy  J.  H.  State,  L,  Chamberlain^  J.  JJf . 
Van  Fleet  and  F.  W.  Van  Fleet,  for  appellants. 

0.  T.  Chamberlain  and  P.  L,  Turner,  for  appellees. 

Monks,  J. — Appellants  sued  to  recover  personal  judg- 
ments against  appellee  Reed  for  the  amounts  due  them 
respectively,  and  to  set  aside  as  fraudulent  certain  sales  of 
personal  property  made  by  said  appellee  to  his  co-appellees. 
Upon  the  trial  of  said  cause  the  court  found  for  appellants 
as  to  their  respective  claims  against  said  Keed,  and  against 
said  appellants  upon  that  part  of  their  complaint  which 
wught  to  set  aside  the  sales  of  said  personal  property  as 
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fraudulent,  and  over  appellants'  motion  for  a  new  trial  judg- 
ments were  rendered  against  said  Reed  for  the  amounts 
found  due  appellants  respectively,  and  in  favor  of  the  other 
appellees  against  appellants  for  costs. 

Appellants  insist  that  the  trial  court  erred  in  overruling 
their  motion  for  a  new  trial,  because  the  finding  of  the  court 
was  contrary  to  law.  The  burden  of  proof  was  upon  appel- 
lants to  establish,  among  other  things,  that  appellee  Reed 
sold  his  said  personal  property  to  his  co-appellees  with  the 
fraudulent  intent  to  cheat,  hinder,  or  delay  his  creditors,  and 
that  said  co-appellees  paid  no  consideration  therefor,  or  if 
they  paid  a  valuable  consideration  therefor  that  they  pur- 
chased with  notice  or  knowledge  of  the  alleged  fraudulent  in- 
tent of  Reed.  Scott  v.  Davis,  117  Ind.  232,  233;  McFad- 
den  V.  Boss,  126  Ind.  341,  346;  Willis  v.  Thompson,  93 
Ind.  62,  64;  Ba7ik  v.  Carter,  89  Ind.  317,  322. 

In  this  class  of  cases,  under  our  statute,  there  is  no  such 
thing  as  fraud  in  law,  but  fraud  is  a  question  of  fact  which 
cannot  be  presumed  but  must  be  proved,  because  the  pre- 
sumption is  always  in  favor  of  honesty  and  fair  dealing,  and 
against  bad  faith.  §49^4  R.  S.  1881  and  Horner  1897, 
§6649  Bums  1894;  Bank,  etc,  v.  Gear  Co.,  143  Ind.  550, 
557;  Bruner,  Bee,  v.  Brown,  139  Ind.  600,  609,  610,  and 
cases  cited;  Bockland  Co.  v.  Summerville,  139  Ind.  695, 
699,  700;  Fulp  v.  Beaver,  136  Ind.  319,  322;  Hutchinson 
V.  Bank,  133  Ind.  271,  282,  283;  Bank  v.  Findley,  131  Ind. 
225,  228,  229;  Coal  Co.  v.  Terre  Haute,  etc.,  Co.,  129  Ind. 
73,  81;  Cicero  Tp.  v.  Picken,  122  Ind.  260,  263;  Wallace 
V.  Mattice,  118  Ind.  59;  Phelps  v.  Smith,  116  Ind.  387,  393, 
394;  Stix  v.  Sadler,  109  Ind.  254,  258;  Caldwell  v.  Boyd, 
109  Ind.  447,  455,  456;  Louisville,  etc,  R.  Co.  v.  Thompson, 
107  Ind.  442,  446-449;  Eose  v.  Colter,  76  Ind.  590;  Morgan 
V.  Olvey,  53  Ind.  6;  Stewart  v.  English,  6  Ind.  176;  Lawson 
on  Presumptive  Ev.  (Ist  ed.)  pp.  93,  98,  439,  440,  (2nd  ed.) 
pp.  112,  117,  118,  517,  518. 

It  is  also,  the  rule  that  when  the  facts  of  a  case  are  con- 
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sistent  with  either  honesty  and  good  faith  or  dishonesty  and 
bad  faith  the  presumption  of  honesty  and  good  faith  will 
prevail.  Louuvilhy  etc.,  R,  Co,  v.  Thompsoriy  107  Ind. 
442,  448,  449;  Bradish  v.  Bliss,  85  Vt.  326;  Wait  on 
Fraud.  Con.,  §§5,  6;  2  Thompson's  Trial  Prac,  §§1938, 
1939,  1940. 

We  have  carefully  read  the  evidence,  and,  considering 
the  same  in  view  of  the  foregoing  rules  and  presumptions, 
we  are  unable  to  say  that  said  finding  of  the  court  is  contrary 
to  law,^  and  cannot  therefore  disturb  it. 

Many  facts  and  circumstances  were  given  in  evidence 
which  were  proper  to  be  considered  by  the  trial  court  in 
determining  whether  or  not  Keed  made  the  sales  of  his  per- 
sonal property  to  appellees  with  the  fraudulent  intent 
alleged,  and  whether  or  not  appellees  had  notice  or  knowl- 
edge of  such  intent  if  it  existed;  but  what  inference  should 
be  drawn  from  said  facts  and  circumstances  was  a  question 
for  the  trial  court,  and  not  for  this  court,  unless  perhaps 
they  were  such  that  only  one  inference  could  be  drawn 
therefrom.  Elliott's  Gen.  Prac,  §429.  Moreover  there  was 
a  conflict  in  the  evidence  as  to  some  of  the  facts  and  cir- 
cumstances given  in  evidence.  Badges  of  fraud  are  not  fraud, 
however,  but  simply  evidence  of  fraud.  From  the  facts  and 
circumstances  in  evidence  the  law  draws  no  inference  of 
fraud.  Whether  such  facts  and  circumstances  proved  the 
alleged  fraudulent  intent  of  Reed,  or  authorized  such  an 
inference,  which  was  one  of  fact  and  not  of  law,  was  for  the 
trial  court  to  determine  as  the  trier  of  the  facts.  This  court 
cannot,  therefore,  review  the  inference  drawn  therefrom  by 
the  trial  court,  whatever  it  may  have  been,  because  to  do  so 
would  be  to  weigh  the  evidence  and  determine  its  sufficiency 
to  establish  the  alleged  intent,  a  right  we  do  not  possess. 

There  is  no  direct  evidence  that  the  appellees  who  pur- 
chased said  personal  property  had  any  notice  or  knowledge 
that  Reed  sold  the  same  with  the  intent  alleged,  but  on  the 
contrary  all  who  were  examined  as  witnesses  testified  that 
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they  had  no  such  notice  or  knowledge,  and  that  they  made 
the  purchases  in  good  faith  for  a  valuable  consideration.  Ap- 
pellants insist,  however,  that  the  facts  and  circumstances 
given  in  evidence,  which  were  known  to  appellees,  were 
suflRcient  to  put  a  man  of  ordinary  prudence  upon  inquiry, 
and  that  therefore  they  must  be  charged  with  knowledge  of 
Reed's  alleged  fraudulent  intent.  Whether  the  facts  and 
circumstances  in  evidence  were  sufficient  to  put  a  man  of 
ordinary  prudence  upon  inquiry  was  a  question  of.  fact  to  be 
determined  by  the  court  trying  the  cause,  and  not  a  question 
of  law.  The  decision  of  the  trial  court  upon  that  question  is 
not  therefore  subject  to  review  here;  to  do  so  would  be  to 
weigh  the  evidence  and  determine  its  sufficiency  to  establish 
knowledge  on  the  part  of  said  appellees.  In  this  case  the 
trial  court  was  required  to,  and  did,  consider  and  pass  upon 
the  credibility  of  witnesses,  made  presumptions,  and  drew 
inferences,  and,  even  if  tlie  nature  of  the  evidence  was  such 
that  different  persons  might  reasonably  arrive  at  a  different 
conclusion  from  that  reached  by  said  court,  the  finding  can- 
not be  set  aside  for  that  reason. 

It  is  evident  that  the  rule  that  this  court  cannot  reverse  a 
case  upon  the  weight  of  the  evidence  is  clearly  applicable 
here.     Judgment  affirmed. 

Baker,  J.,  took  no  part  in  the  decision  of  the  cause. 


City  of  Huntington  v.  Folk. 

[No.  18,688.    Piled  Oct.  5,  1899.     Rehearing  denied  Jan.  24,  1900.]       |}M   ^ 

Appeal  akd  Ebrob. —i^ecord. — Assignments  of  error  based  upon  the 
rnlings  of  the  oourt  on  the  pleadings  oannot  be  considered  on  appeal, 
where  the  pleadings  in  question  are  not  in  the  record,    pp.  9S~94. 

Samk.  —  Amendment  of  Pleading.  —  Record.  —  When  an  amended 
pleading  is  filed  it  supersedes  the  original  and  the  latter  goes  out  of 
the  record,  and  cannot  be  considered  on  appeal  unless  brought  into 
the  record  by  bill  of  exceptions,  p.  94. 

GoNTnruANOE. — Discretion  of  Court. — An  application  for  a  continu- 
ance is  addressed  to  the  sound  discretion  of  the  trial  court,  and 
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unless  it  is  olearly  disclosed  that  such  discretion  has  been  abused, 
to  the  injury  of  the  complaining  party,  the  refusal  to  g^rant  the 
continuance  will  not  be  available  error  on  appeal,  pp.  94-96. 
CoNTRiBirroBY  NsoLiaBNCB. — Knowledge  of  Danger.^Peraonal  In- 
juries,— The  fact  that  one  injured  on  a  defective  sidewalk  had  pre- 
vious knowledge  in  respect  to  the  defective  condition  of  the  side- 
walk is  not  alone  conclusive  upon  the  question  of  her  contributory 
negligence  so  as  to  prevent  a  recovery  for  the  injuries  sustained, 
where  it  is  not  disclosed  that  she  knew  it  was  unsafe  or  dangerous. 
pp.  96,  97. 

From  the  Wabash  Circuit  Court.     Affirmed. 

J.  F.  France^  Z.  T.  Dungan,  J.  B.  KenneVj  U.  S.  Lesh 
and  0.  H.  Bogue,  for  appellant. 

M,  L.  Spencer  and  W.  A.  BranyaUy  for  appellee. 

JoBDAN,  C.  J. — Appellee  sued  in  the  Huntington  Cir- 
cuit Court  to  recover  damages  for  personal  injuries  sus- 
tained by  her  through  appellant's  alleged  negligence  in 
maintaining  a  defective  sidewalk.  The  venue  of  the  cause 
was  changed  to  the  Wabash  Circuit  Court.  There  was  a 
trial  by  jury  in  the  latter  court  and  a  general  verdict  re- 
turned in  favor  of  appellee,  assessing  her  damages  at  $5,000, 
and  along  with  this  verdict  the  jury  returned  answers  to  a 
number  of  interrogatories.  Over  appellant's  motion  for 
judgment  in  its  favor  upon  these  answers,  notwithstanding 
the  general  verdict,  and  over  its  motion  for  a  new  trial,  the 
court  rendered  judgment  on  the  general  verdict. 

Counsel  for  appellant  concede  that  the  evidence  is  not 
properly  in  the  record,  and  the  only  errors  of  those  assigned 
which  they  argue  are  that  the  court  erred  as  follows:  (1) 
In  overruling  appellant's  motion  to  require  appellee  to  make 
her  amended  complaint  more  specific;  (2)  in  overruling  the 
demurrer  to  the  amended  complaint;  (3)  in  overruling,  appel- 
lant's application  for  a  temporary  continuance ;  (4)  in  over- 
ruling the  motion  for  judgment  on  the  answers  of  the  jury 
to  interrogatories. 

What  purports  to  be  the  original  complaint  is  copied  by 
the  clerk  into  the  transcript.  A  motion  to  make  this  com- 
plaint more  specific,  it  appears,  was  filed  by  appellant  on 
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September  6,  1895,  in  the  Huntington  Circuit  Court.  The 
case  was  filed  on  change  of  venue  in  the  Wabash  Circuit 
Court  on  April  2,  1896.  On  May  5,  1897,  appellee  filed 
in  a  single  paragraph  what  is  denominated  in  the  record  as 
"a  substituted  complaint''.  After  the  filing  of  this  latter 
complaint,  appellant  moved  the  court  to  require  appellee 
to  make  her  complaint  more  specific  in  this :  To  state  in  a 
specific  manner,  ^"(1)  what  the  defect  was  that  caused  the 
alleged  fall  and  injury;  (2)  the  exact  point  where  the  fall 
occurred;  (.3)  what  lot  of  Mr.  Black's  was  the  defect  in  the 
walk  in  front  of.    Give  number  of  lot." 

The  record  recites  that  pending  this  motion  leave  was 
granted  by  the  court  to  appellee  to  amend  the  complaint, 
and  that  the  same  was  amended;  and  the  court  then  over- 
ruled the  motion  to  make  more  specific  and  granted  appel- 
lant thirty  days  in  which  to  file  a  bill  of-  exceptions.  The 
complaint,  as  amended,  is  not  in  the  record;  therefore  the 
character  or  nature  of  the  averments  of  this  pleading,  as  it 
existed  after  the  aforesaid  amendment  was  made,  is  not  dis- 
closed. 

The  bill  of  exceptions  recites  the  grounds  upon  which  the 
motion  to  make  more  specific  was  based,  and  that  it  was 
overruled,  but  is  entirely  silent  as  to  the  amendment  which 
appellee  made  to  her  complaint,  and  we  are  left  wholly 
i*»norant  in  regard  to  its  allegations,  after  the  amendment 
in  question  was  made,  and  are  uninformed  as  to  what  was 
disclosed  upon  the  point  of  controversy  after  the  complaint 
was  changed  by  the  amendment  made  pending  the  motion  to 
make  more  specific.  For  aught  appearing,  appellee  may  have 
amended  her  pleading  so  as  to  conform  to  the  demand?^  o{ 
appellant,  and  that  therefore,  and  for  that  reason,  the  motion 
was  denied. 

It  is  evident  from  the  condition  of  the  record  that  we  are 
not  in  a  position  to  review  the  action  of  the  trial  court  in 
denying  the  motion  in  controversy.  After  the  overruling 
of  this  motion,  appellant  seems  to  have  demurred  to  the 
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complaint  for  insufficiency  of  facts^  and  the  transcript  dis- 
closes that,  pending  this  demurrer,  upon  leave  granted, 
appellee  again  amended  her  complaint,  and  that  the  court 
thereupon  overruled  the  demurrer;  but  neither  is  the  com- 
plaint, as  amended  on  this  second  occasion,  nor  the  particu- 
lar changes  made  therein  by  the  latter  amendment,  set  forth 
in  the  record.  N'othing,  therefore,  appearing  to  the  con- 
trary, we  may  assume  that  the  infirmities  of  the  pleading, 
of  which  appellant  complains,  were  completely  cured  by 
the  amendments  made  pending  the  demurrer,  and  before  the 
court  overruled  it. 

The  rule  is  well  settled  that  when  an  amended  pleading 
is  filed,  it  supersedes  the  original,  and  the  latter  goes  out  of 
the  record;  consequently,  by  this  last  amendment,  the  com- 
plaint, to  which  the  demurrer  was  addressed,  was  taken  out 
of  the  record  and  can  not  be  considered  a  part  thereof  on 
this  appeal.  The  complaint,  as  last  amended,  we  must  pre- 
sume to  be  the  one  upon  which  the  cause  was  tried,  and  as 
this  pleading,  after  it  was  amended,  in  no  manner  appears  in 
the  record,  therefore  no  question  is  presented  for  review 
upon  the  assignment  of  error  based  upon  the  action  of  the 
court  in  overruling  the  demurrer  to  the  complaint,  or  that 
the  latter  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

It  is  manifest  that  when  a  pleading,  upon  which  error  is 
specified  on  appeal  to  this  court,  is  absent  from  the  record, 
no  question,  in  respect  to  its  sufficiency,  can  be  considered. 
We  have  repeatedly  affirmed  that  all  cases  in  this  court  are 
tried  by  the  record  and  that  all  erroneous  rulings  complained 
of  must  be  properly  exposed  thereby,  as  all  reasonable  pre- 
sumptions will  be  indulged  in  favor  of  the  rulings  of  the 
trial  court. 

Appellant  contends  that  the  court  erred  in  denying  its 
application  for  a  temporary  continuance.  This  ruling  of  the 
court  was  assigned  as  one  of  the  reasons  in  the  motion  for  a 
new  trial,  the  overruling  of  which  motion  is  also  assigned  aa 
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error  in  this  appeal.  It  is  showB  by  a  bill  of  exceptions  that 
appellant,  on  May  4,  1897,  moved  for  a  continuance,  for  the 
reason  that  at  the  commencement  of  the  trial  the  court  per- 
mitted the  plaintiflF  to  amend  her  complaint  by  inserting 
therein  the  following:  "That  the  walk,  as  originally  con- 
structed, was  made  with  stringers  laid  parallel  with  the  line 
of  the  walk,  about  six  inches  apart,  and  boards  laid  across 
them  nailed  to  said  stringers,  and,  as  so  made,  was  a  safe 
and  suitable  walk;  but  previously  to  and  at  the  date  afore- 
said, said  boards  had  been  removed  from  said  stringers  for 
about  four  feet  from  the  northeast  corner  of  the  lot  afore- 
said, leaving  the  space  l>etween  said  stringers  open,  in  which 
said  space  loose  boards  were  thrown  and  allowed  to  so  remain 
for  three  months  prior  to  said  date,  and  were  placed  about 
eight  inches  below  the  level  of  the  walk." 

The  motion  for  a  continuance  was  supported  by  affidavit 
which  is  embodied  in  the  bill  of  exceptions.  This  affidavit, 
among  other  things,  refers  the  court  to  the  original  com- 
plaint, and  states  that  the  latter  is  made  a  part  of  the  affi- 
davit. It  IS  further  averred  therein  that  nothing  is  alleged 
in  the  original  complaint,  which  is  stated  to  have  been  filed 
on  April  1,  1895,  about  the  defects  which  caused  the  injury 
to  plaintiff,  and  that  the  changes  made  by  the  amendment 
will  require  new  and  additional  proof  upon  the  part  of  the 
defendant,  etc.  Neither  the  original  complaint  referred  to 
in  the  affidavit  nor  any  of  its  averments  are  embraced  in  the 
bill  of  exceptions.  The  original  complaint,  being  super- 
seded by  the  filing  of  the  substituted  or  amended  complaint, 
as  heretofore  shown,  was  no  longer  in  the  record;  and,  as 
appellant  has  failed  to  incorporate  it  therein  by  a  bill  of 
exceptions,  or  order  of  court,  it  can  not  be  considered  gn 
appeal  for  any  purpose. 

In  the  absence,  therefore,  of  that  pleading,  we  are  not 
advised  in  respect  to  its  allegations  or  the  particular  theory 
which  it  advanced;  and  certainly,  under  such  circumstances, 
we  are  not  in  an  attitude  to  determine  whether  the  amend- 
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nient  in  question  so  changed  or  varied  the  original  com- 
plaint as  to  introduce  into  the  action  a  new  theory  or  create 
snch  an  essential  difference  between  it  and  the  amended 
complaint  as  to  require,  upon  the  trial,  on  appellant's  part, 
as  it  is  claimed,  additional  proof. 

The  lower  court  had  the  advantage  of  having  before  it 
both  the  original  complaint  and  the  affidavit  filed  in  support 
of  the  motion  for  a  continuance;  and  was  fully  advised,  we 
must  presume,  in  respect  to  the  facts  therein  averred  and 
the  statements  made  in  the  affidavit;  and,  therefore,  under 
the  circumstances,  was  in  a  much  better  position  than  we  are 
to  determine  whether  the  appellant  had  shown  a  good  cause 
for  continuance  bv  reason  of  the  amendment  made  to  the 
complaint  in  controversy. 

Under  §394  R.  S.  1881  and  Horner  1897,  §397  Bums 
1894,  an  application  for  a  delay  or  continuance  of  a 
cause  is  addressed  to  the  sound  discretion  of  the  trial 
court,  and  where,  as  in  this  case,  for  the  reasons  stated,  it  is 
not  clearly  disclosed  on  appeal  that  such  discretion  has  been 
abused,  to  the  injury  of  the  complaining  party,  the  refusal 
to  grant  the  continuance  will  not  be  available  error.  Moul- 
der V.  Kempffy  115  Ind.  459;  Cerealine  Mfg.  Co,  v.  Bick- 
ford,  129  Ind.  230;  Brandt  v.  State,  etc.,  17  Ind.  App.  311. 
Danley  v.  Scanlon,  116  Ind.  8,  under  the  facts  as  presented 
on  the  question  involved,  lends  no  support  to  appellant's 
contention. 

It  is  finally  urged  that  the  court  ought  to  have  sustained 
appellant's  motion  for  judgment  in  its  favor  upon  the 
answers  of  the  jury  to  the  interrogatories,  notwithstanding 
the  general  verdict,  for  the  reason,  as  asserted,  that  these 
answers  disclose  that  appellee  was  guilty  of  contributory 
negligence.  We  have  read  and  considered  tlie  interroga- 
tories and  discover  no  grounds  for  affirming  that  they  are 
antagonistic,  upon  that  question,  to  the  general  verdict 
They  reveal  that  when  appellee  stepped  upon  the  sidewalk, 
at  the  time  of  the  accident,  she  looked  to  see  where  she 
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stepped,  and  that  the  board  upon  which  she  placed  her  foot 
appeared  to  be  safe  and  firm  to  walk  over;  that  there  was. no 
sidewalk  on  the  opposite  side  of  the  street  and  that  the 
weather,  on  the  day  of  the  accident,  was  intensely  cold,  and 
the  sidewalk  where  the  accident  occurred  was  her  shortest 
and  most  usual  route  in  going  to  and  from  the  business  por- 
tion of  the  city  of  Huntington. 

While  it  is  true  that  the  interrogatories  show  that  appel- 
lee, prior  to  the  time  she  was  injured,  had  passed  over  the 
walk  and  knew  of  its  defective  condition,  still  there  is  noth- 
ing in  the  special  findings  to  disclose  that  she  knew  it  was 
unsafe  or  dangerous.  Her  previous  knowledge  in  respect 
to  the  defective  condition  of  the  sidewalk  would  not  alone 
he  conclusive  upon  the  question  of  her  contributory  negli- 
gence and  thereby  preclude  a  recovery  by  her  upon  the  gen- 
eral verdict.  Citizens  Street  R.  Co.  v.  Sution^  148  Ind. 
169,  and  cases  there  cited. 

No  available  error  l^eing  shown  by  the  record,  the  judg- 
ment is  therefore  affirmed. 


McCoLLUM  V.  Cleveland,  Cincinnati,  Chicago  and 

St.  Louis  Railway  Company. 

[No.  18,751.     Filed  January  25,  1900.] 

CoNTRiBUTO&T  NKOiiiQENOB. — Complaint, — Railroads, — A  complaint 
against  a  railroad  company  for  personal  injuries  alleged  that 
defendant  permitted  a  train  of  oars  to  obstruct  a  street  in 
violation  of  §2170  Homer  1897;  that  plaintiff's  business  required 
him  to  cross  defendant's  tracks,  and  in  so  doing  he  got  upon  one  of 
the  flat  cars,  walked  across  to  the  opposite  side  thereof,  and,  in  the 
darkness  of  the  night,  leaped  to  the  ground  and  was  injured. 
Held,  that  the  complaint  showed  plaintiff  to  be  guilty  of  such  con- 
tributory negligence  as  to  bar  a  recovery. 

From  the  Shelby  Circuit  Court.     Afftrmed, 

L.  F,  Wilson  and  D.  II,  Thompson^  for  appellant. 
r.  JB.  Adams  and  Isaac  Carter,  for  appellee. 
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JoEDAX,  J. — Appellant  filed  a  coinplaint  in  two  para- 
graphs to  recover  damages  for  personal  injuries.  A  demur- 
rer was  sustained  to  each  paragraph,  and  the  sufficiency  of 
the  pleading  is  presented  for  review. 

A  summary  of  the  facts  stated  in  the  first  paragraph  may 
be  said  to  be  as  follows:  Appellee  is  a  railroad  company, 
and  its  railroad  runs  through  the  town  of  Fairland,  in  Shelby 
county,  Indiana.  On  the  occasion  of  the  accident  in  ques- 
tion, it  obstructed  the  public  streets  of  that  town  for  the 
period  of  one  hour  and  thirty  minutes,  by  allowing  one  of 
its  freight  trains,  without  being  parted,  to  stand  upon  its 
side-tracks,  and  thereby  obstructed  the  passage  of  persons 
going  north  and  south  on  said  streets.  While  these  streets 
were  so  obstructed  by  appellee^s  train,  it  appears  that  appel- 
lant, as  alleged,  "had  occasion  to  and  was  called  by  matters 
of  pressing  business"  to  go  from  the  saloon,  wherein  he  was 
engaged  as  a  bartender  (this  saloon  being  situated  imme- 
diately north  of  the  railroad  tracks),  to  a  point  in  the  south 
part  of  the  town,  where  the  business  in  question  seems  to 
have  required  his  immediate  personal  attention.  After  wait- 
ing for  the  space,  of  about  one  hour  for  appellee  to  part  its 
train,  so  as  to  make  a  passageway  across  the  tracks,  and 
upon  its  failure  to  do  so,  appellant  started  along  Walnut 
street,  which  was  the  direct  route  to  the  point  where  he 
desired  to  go.  TTpon  arriving  at  appellee's  side-track  on  said 
Walnut  street,  he  found  it  closed,  or  obstructed  by  the  train 
in  question.  It  is  further  averred  that  all  of  the  other 
streets  running  north  and  south  across  said  tracks  were  also 
closed  or  obstructed  by  said  train,  and  therefore,  without 
great  inconvenience,  appellant  could  not  pass  south  over 
said  tracks.  That,  in  order  to  cross  the  tracks,  he  "climbed" 
upon  one  of  the  flat  cars  composing  said  train,  standing  as 
it  then  did  across  said  Walnut  street,  and,  believing  that 
he  could  with  safety  cross  said  car,  and  being  "pressed  for 
time",  as  it  is  alleged,  "he  did  then  and  there  walk  across 
the  flat  car  to  the  south  side  thereof,  and  jumped  therefrom 
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to  the  ground,"  and  was  injured.  It  further  appears  from 
the  complaint  that  at  the  time  appellant  jumped  from  the 
car  it  was  10  o'clock  at  night,  and  when  he  alighted  upon 
the  ground  his  feet  slipped,  causing  him  to  fall  violently 
to  the  ground,  whereby  his  right  leg  was  severely  wrenched 
and  the  bones  thereof  were  broken.  It  is  further  alleged 
that,  by  reason  of  the  foregoing  facts  and  the  defendant's 
wrongful  and  unlawful  acts,  as  charged,  the  plaintiff  has 
incurred  irreparable  injury,  and  has  become  a  permanent 
cripple. 

The  averments  of  the  second  paragraph  of  the  complaint 
are  substantially  the  same  as  the  first,  except  the  additional 
charge  is  madef  that  appellee  was  also  guilty  of  negligence 
in  failing  to  restore  the  street  obstructed  to  its  former  con- 
dition. 

Counsel  for  appellant,  in  their  insistence  that  the  com- 
plaint sufficiently  states  a  cause  of  action,  say:  "The  theory 
of  each  paragraph  of  the  complaint  is  that  the  acts  of  the 
appellee,  which  caused  the  injury,  were  wilful  violations  of 
the  statute,  and  therefore  torts,  involving  the  direct  viola- 
tion of  a  positive  and  explicit  law  to  which  contributory 
negligence  is  no  defense." 

The  contention  is  that  the  employes  of  appellee,  in  charge 
of  said  train  of  cars  at  the  time  in  question,  violated  §2201 
Bums  1894,  §2170  R.  S.  1881  and  Horner  1897,  which 
relates  to  the  obstruction  of  a  highway  by  a  train  of  cars 
and  prescribes  a  penalty  therefor.  Counsel  advance  the 
argument  that  the  injury,  of  which  appellant  complains,  was 
due,  as  shown,  to  the  obstruction  of  the  public  streets  of  the 
town  of  Fairland  by  appellee,  which,  as  asserted,  was  vio- 
lative of  a  positive  statute;  therefore  they  say  that  the 
injury  which  their  client  sustained  must  be  considered  as 
having  been  by  appellee  wilfully  and  intentionally  inflicted. 
Hence,  contributory  negligence  can  not  defeat  the  action. 

The  facts,  however,  as  alleged  in  the  complaint,  do  not 
support  this  proposition.    It  must  be  remembered  that  appel- 
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lant  is  seeking  to  enforce  against  appellee  a  common  law 
liability,  and  not  one  provided  for  by  the  statute  which  ap- 
pellee is  said  to  have  violated  by  obstructing  the  streets  as  it 
did.  Even  if  it  could  be  reasonably  asserted,  under  the  facts 
as  disclosed  by  the  complaint,  that  the  unlawful  act  of  appel- 
lee in  obstructing  public  streets  of  the  town,  as  charged,  in 
violation  of  the  statute,  was  the  proximate  cause  of  the 
injury  received  by  appellant,  still  his  case  must  be  subject  to 
the  rule  that,  in  order  to  recover,  there  must  be  absence 
upon  his  part  of  contributory  negligence.  It  can  not  in 
reason  be  said  that,  on  account. of  its  unlawful  obstruction 
of  the  street  or  streets,  the  injury  was  thereby  wilfully  or 
intentionally  inflicted  by  the  appellee  upon  appellant;  or, 
in  other  words,  it  can  not  be  affirmed  that  appellee,  by 
obstructing  the  streets  as  it  did,  must  be  held  to  have  antici- 
pated that  the  accident  which  befell  appellant  would  be  the 
natural  and  probable  consequence  of  its  said  act. 

The  action,  under  the  facts,  is  based  upon  the  negli- 
gence of  appellee,  and  can  rest  upon  no  other  foundation; 
and  this  appellant  by  his  complaint  apparently  concedes 
as  the  pleading  alleges  that  he  was  free  of  a  contributory 
negligence  at  the  time  he  was  injured.  As,  under  the  facts, 
he  must  rest  his  case  upon  negligence,  he  can  not  invoke, 
in  his  behalf,  the  rule  which  applies  to  wilfulness,  as  the 
latter  does  not  consist  in  negligence,  and  the  two  terms  are 
the  opposite  of  each  other,  wilfulness  signifying  the  pres- 
ence of  intention,  and  negligence,  its  absence.  Parker  v. 
Pennsylvania  Co.j  134  Tnd.  673,  23  L.  R.  A.  552;  Cleve- 
land,  etc.,  B.  Co.  v.  Miller,  149  Ind.  490,  and  cases  there 
cdted. 

The  fact  that  appellee's  negligent  act  in  allowing  its 
train  to  stand  across  the  ptlblic  streets,  so  as  to  obstruct  a 
passage  thereon,  may  have  been  violative  of  a  p<!>sitive  stat- 
ute, \nll  not  exclude,  as  a  feature  of  the  case,  the  contribu- 
tory negligence  of  appellant.  Ohio,  etc.,  R.  Co.  v.  //iH, 
117  Ind.  56;  Cleveland,  etc.,  R.  Co.  v.  Wynant,  114  Ind. 


NOVEMBER  TERM,  1899— Vol.  154.         101 


Osbom  V.  Mazinkuckee,  etc.,  Co. 


525;  Gartin  v.  Meredithy  153  Ind.  16;  Shirk  v.  Wabash 
R.  Co.y  14  Ind.  App.  126. 

The  facts  in  this  case,  reduced  to  a  simple  form,  show 
that  appellee  had  obstructed  the  street  over  which  appel- 
lant desired  to  pass  to  reach  a  certain  point  in  the  town 
where  some  "pressing  business"  demanded  his  personal  at- 
tention. The  obstruction  was  of  such  an  extent  as  to  make 
it  inconvenient  for  him  to  go  in  the  direction  he  desired. 
Fnder  these  conditions,  upon  arriving  at  the  street  crossing, 
without  demanding  that  appellee  part  its  train  so  as  to  enable 
him  to  cross,  and  without  any  invitation  from  it,  either 
express  or  implied,  he  got  upon  one  of  the  flat  cars,  walked 
across  to  the  opposite  side  thereof,  and  then,  in  the  darkness 
of  the  night,  without  knowing  or  apparently  caring  in  regard 
to  the  danger  to  which  he  was  subjecting  himself,  he  leaped 
from  the  car  to  the  ground,  and  was  injured  as  a  result  of 
his  own  careless  act.  That,  by  so  doing,  he  was  guilty  of 
negligence,  and  that  his  injury  must  be  attributed  thereto, 
we  think  is  so  evident  that  the  question  is  not  open  to 
controversy. 

It  follows  that  both  paragraphs  of  tlio  complaint  are  bad, 
and  that  the  demurrer  was  therefore  properly  sustained. 

Judgment  affirmed. 


OSBORN  ET  AL.  V.  MaXIXKUOKEK   LaKE  IcE   COMPANY. 

[No.  18.871.     Filed  January  25,  1900.] 

Drains  — Aisessments. — Vacation,  — Supplemental  Petition, — ^Def end • 
ant  by  plea  in  abatement  secured  an  order  of  court  vacating  for 
want  of  notice  certain  aasessments  made  against  its  lands  for  the 
construction  of  a  drain.  After  the  work  was  established  and  the 
assessments  approved  two  of  the  petitioners  filed  a  supplemental 
petition  asking  that  the  benefits  to  defendant's  lands  be  assessed 
thereon.  Held,  that  the  order  of  court  vacating  the  assessment 
did  not  amount  to  an  adjudication  that  defendant's  lands  were  not 
benefited,  and  that  the  filing  of  the  supplemental  petition  was 
authorized  by  law.    pp.  lOS-lOJ^, 
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Drains. — SupplementoU  Petition. — A  supplemental  petition  showing 
that  lands  benefited  by  a  drain  were  not  assessed  therefor,  and 
asking  that  suoh  lands  be  assessed,  may  be  filed  in  vacation. 
pp.  104,  106. 

8am^.— Supplemental  Petition.— Notice.— The  court  is  not  required  to 
fix  in  advance  what  notice  shall  be  given  a  landowner  by  one  filing 
a  supplemental  petition  showing  that  lands  benefited  by  the  con- 
struction of  a  drain  were  not  assessed  therefor,  and  if  a  proper 
notice  is  given,  the  court  is  not  authorized  to  set  the  same  aside, 
p.  105. 

Same. — Final  Judgment. — Appeal. — An  order  of  court  dismissing  a 
supplemental  petition  filed  under  the  provisions  of  §4279  Homer 
1897  in  a  drainage  proceeding  after  the  work  was  established  and 
the  assessments  approved  was  a  final  judgment  within  the  mean- 
ing of  the  statute  from  which  an  appeal  might  be  taken,   p.  106. 

From  the  Starke  Circuit  Court.     Reversed. 

H.  R.  Robbins  and  J.  M.  Fuller,  for  appellants. 
J.  D.  McLaren,  for  appellee. 

Monks,  J. — Appellants  and  others,  in  1896,  filed  in  the 
court  below  their  petition  for  the  drainage  of  lands  in 
Starke  and  Marshall  counties,  under  the  drainage  act  of 
1885  (Acts  1885,  p.  129),  §5622  et  seq.,  Bums  1894.  In 
May,  1807,  the  drainage  commissioners  filed  their  report, 
which  named  lands  owned  bv  Sterling  R.  Tlolt  as  affected 
by  said  work  which  were  not  named  in  the  petition,  and 
the  court  fixed  June  4,  1897,  for  hearing  said  report. 
Appellee  was  not  named  as  the  owner  of  any  lands  described 
either  in  the  petition  or  the  report  of  the  drainage  com- 
missioners. On  June  11,  1897,  appellee  filed  what  is  denom- 
inated a  special  plea  in  abatement,  in  which  it  was  alleged, 
among  other  things,  that  appellee  was  and  had  been  a  resi- 
dent of  Marshall  county,  Indiana,  since  December,  1897, 
and  has  kept  and  maintained  an  office  in  said  county  since 
that  date;  that  said  appellee  is  the  owner  in  fee  simple  of  the 
lands  described  in  the  report  of  the  drainage  commissioner-^ 
as  owned  by  Sterling  H.  Holt,  and  which  were  asses'^ed  with 
benefits  in  a  large  amount,  as  shown  by  said  report;  that 
said  lands  have  stood  in  its  name  on  the  tax  duplicates  and 
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transfer  books  in  the  office  of  the  auditor  of  Marshall  county 
continuously  since  March,  1895,  and  so  stood  in  its  name 
when  said  petition  was  filed;  that  it  is  not  named  in  said 
report  of  the  drainage  commissioners  as  the  owner  of  any 
land  affected  by  the  proposed  drain;  that  it  has  never  re- 
ceived any  notice  of  the  filing  and  pendency  of  said  petition, 
or  the  filing  of  said  report.  Prayer  that  the  assessment 
against  said  lands  in  the  name  of  said  Holt  be  abated  and 
expunged  from  the  record,  and  that  the  description  of  the 
lands  be  erased  therefrom.  An  answer  wsb  filed  thereto, 
and,  after  hearing  the  evidence,  the  court  found  for  appel- 
lee, and  rendered  judgment  accordingly.  On  September  10, 
1807,  in  vacation,  appellants,  two  of  the  petitioners  for 
said  drainage  whose  lands  had  been  assessed  with  benefits  in 
said  proceeding,  filed  a  supplemental  petition,  in  which  the 
lands  described  in  the  report  of  the  drainage  commissioners 
as  the  property  of  Sterling  R.  Holt  were  described,  and  the 
benefits  assessed  to  said  real  estate,  as  shown  in  said  report, 
were  stated.  It  was  also  alleged  in  said  petition  that  said 
lands  appear  of  record  to  belong  to  appellee,  and  that  an 
abatement  of  said  cause  as  to  said  appellee  had  been  pro- 
cured for  the  reason  that  it  was  a  resident  of  Marshall 
county,  and  it  had  not  been  served  with,  notice;  that  said 
lands  were  benefited,  as  set  forth  in  the  report  of  the  drain- 
age commissioners.  Summons  was  issued  by  the  clerk  of  the 
court,  and  duly  served  on  appellee.  On  October  12,  1897, 
appellee  filed  a  motion  "to  strike  out  and  dismiss  appellants' 
said  petition,  and  quash  the  summons  issued  thereon,  and  the 
return  of  the  sheriff,  for  the  following  reasons:  (1)  Because 
there  is  no  law  authorizing  or  permitting  the  filing  and 
prosecution  of  a  supplemental  petition  in  a  drainage  case  in 
the  circuit  court  after  the  work  has  been  established,  and 
the  assessments  approved  by  the  court,  and  the  same  as- 
signed to  the  proper  person  for  construction;  (2)  because 
said  supplemental  petition  was  filed,  and  the  summons  issued 
and  served  without  any  authority  of  law  whatever;   (3) 
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because  the  allegations  of  said  supplemental  petition  show 
that  said  assessments  against  said  real  estate  made  bv  the 
drainage  commissioners  were  set  aside  and  vacated  by  the 
court,  and  said  judgment  and  decision  of  the  court  are  in 
full  force  and  eflFect."  The  court  sustained  said  motion.  The 
errors  assigned  call  in  question  the  action  of  the  court  in 
sustaining  said  motion. 

Section  5629  Burns  1894,  §4279  Homer  1897,  expressly 
provides  that  any  one  interested  in  a  drainage  proceeding 
may  file  "a  supplemental  petition  showing  that  lands  not 
mentioned  in  the  original  report  are  affected,  as  he  believes, 
by  such  drainage,  in  which  case  the  court  shall  require  such 
person  to  give  such  notice  as  it  may  deem  proper  and  suffi- 
cient to  the  persons  affected  thereby,  and  shall  refer  the 
same  to  the  drainage  commissioners  for  a  report,  and  any 
and  all  proceedings  may  be  had  thereon,  and  orders  and 
decrees  made  therein,  the  same  as  if  it  were  an  original 
petition."  After  the  court  had,  on  the  application  of  appel- 
lee, set  aside  and  vacated  the  benefits  assessed  against  appel- 
lee's lands  (which  were  named  in  the  report  as  the  lands  of 
Holt)  'Said  lands,  in  contemplation  of  said  §5629  (4279), 
supra,  were  not  mentioned  in  the  original  report  of  the 
drainage  commissioners.  The  court,  by  said  order  vacating 
the  assessment  against  said  lands,  did  not  adjudge  that  they 
were  not  benefited  by  the  proposed  drain,  nor  that  they 
could  not  be  assessed,  but  only  that  the  benefits  assessed  to 
the  lands  of  appellee  were  invalid  for  want  of  personal 
notice  to  appellee.  Whether  or  not  this  decision  of  the  court 
was  erroneous,  we  need  not,  and  do  not,  determine,  as  the 
'same  is  not  called  in  question  on  this  appeal  by  any  assign- 
ment of  error.  The  effect  of  the  judgment  and  order  of  the 
court  in  vacating  said  assessment  was  to  leave  appellee's 
lands  the  same  as  if  they  had  never  been  mentioned  in  said 
original  report,  and  without  any  adjudication  as  to  whether 
they  would  or  would  not  be  benefited  by  said  proposed 
drain.    Said  appellants  were,  therefore,  expressly  authorized 
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by  said  §5629  (4279),  supraj  to  file  a  supplemental  petition 
for  the  purpose  of  having  the  benefits,  if  any,  assessed  to 
each  tract  of  real  estate  owned  by  appellee.  There  is  noth- 
ing in  §5629  (4279),  supra^  or  any  other  section  of  that 
act,  requiring  that  such  supplemental  petition  be  filed  in 
term  time,  and  there  is  no  reason  why  it  was  not  proper 
to  file  the  same  in  vacation.  Whether  or  not  such  supple- 
mental petition  may  be  filed  is  not  left  to  the  discretion  of 
the  trial  court,  but  is  a  right  given  to  any  person  inter- 
ested. The  court  is  not  required  to  fix  in  advance  vhat 
notice  shall  be  given.  If  a  proper  and  sufficient  notice  is 
given,  the  court  is  not  authorized  to  set  the  same  aside.  The 
notice  of  said  supplemental  petition  was  served  by  the  sher- 
iff by  reading  the  same  to,  and  delivering  a  copy  thereof 
to,  the  president  of  appellee.  The  notice  contained  a  descrip- 
tion of  appellee's  real  estate,  and  was  sufficient  to  advise 
appellee  that  a  supplemental  petition  had  been  filed  in  the 
drainage  proceedings  of  Amos  Osborn  et  al.,  in  the  court 
below,  and  that  the  same  affected  appellee's  real  estate.  It  is 
clear  that  proper  and  sufficient  notice  was  given  appellee  of 
said  supplemental  petition,  as  required  by  said  drainage 
law.  While  the  supplemental  petition  is  not  a  model,  and 
contains  unnecessary  matter,  yet  it  shows  that  appellee's 
lands  are  affected,  as  appellants  believe,  by  such  drainage, 
as  required  by  §5629  (4279),  supra.  It  was  the  duty  of  the 
court  below,  proper  and  sufficient  notice  of  said  supple- 
mental petition  having  been  given,  to  refer  the  same  to 
the  drainage  commissioners  for  a  report,  as  required  by  said 
section.  One  of  the  basic  principles  of  said  act  is  that  tl  e 
entire  cost  of  the  improvement  must  fall  on  all  the  lands 
benefited,  in  proportion  to  the  benefits  which  accrue  to 
each  tract  affected,  and  that  no  tract  can  be  assessed  in  a  sum 
exceeding  the  amount  of  benefits  resulting  to  it  from  the 
work  as  adjudged  by  the  court.  It  was  to  carry  into  effect 
this  principle  that  prgvision  was  made  for  bringing  in 
omitted  lands  affected  bv  the  work,  so  that  all  land  bene- 
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fited  thereby  should  pay  its  proportion  of  the  cost  thereof. 
It  has  been  uniformly  held  by  this  court  that  the  drainage 
laws  are  to  be  liberally  construed^  so  as  to  promote  the  object 
for  which  they  were  enacted.  And  this  is  the  express  re- 
quirement of  §5629  (4279),  supra,  Rogers  v.  VoorheeSy 
124  Ind.  469;  Steele  v.  Hannay  117  Ind.  333. 

Appellee  has  filed  a  motion  to  dismiss  this  appeal  for  the 
reason  that  the  sai^e  is  not  from  an  appealable  interlocutory 
order,  or  from  a  final  judgment. 

Before  the  motion  to  dismiss  said  supplemental  petition 
and  set  aside  and  quash  the  summons  and  return  was  sus- 
tained, the  court  had  made  an  order  establishing  the  pro- 
posed work,  and  approving  all  the  assessments  made,  except 
those  against  the  land  of  appellee  which  were  set  aside  and 
vacated.  This  was  a  final  judgment  from  which  an  appeal 
could  have  been  taken  in  the  original  case. 

"When  the  court  dismissed  the  petition  after  the  work  was 
established,  the  dismissal  was  a  final  judgment  within  the 
meaning  of  the  statute.  If  such  dismissal  had  been  before 
the  work  was  established  and  assessments  approved,  then  it 
may  be  that  no  appeal  could  have  been  taken  until  after 
the  court  had  established  the  work  and  approved  the  assess- 
pients. 

It  follows  from  what  we  have  said,  and  the  authorities 
cited,  that  the  court  erred  in  sustaining  appellee's  motion 
to  dismiss  said  supplemental  petition  and  set  aside  and 
quash  said  summons  and  return. 

Judgment  reversed,  with  instructions  to  overrule  appel- 
lee's said  motion,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 
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Smith  v.  The  State. 

[No.  19,159.    FUed  January  26,  1900.] 

Appeal. — FaUure  to  Discuss  Errors  Assigned. — Waiver. — Errors  not 
dlBcnssed  by  appellant  in  his  brief  are  waived,   p.  107, 

Same. — BiU  of  Exceptions. — Instructions. — InstructionB  in  a  criminal 
case  can  only  be  brought  into  the  record  by  bill  of  exceptions, 
p.  107. 

From  the  Warren  Circuit  Court.     Affirmed. 

J.  A.  Lindtey  and  0.  P,  Lewis ,  for  appellant. 
W.  L,  Taylor^  Attorney-General,  /.  W,  Brisseyy  A.  T. 
Livengood  and  F.  E.  Livengoody  for  State. 

.Hadley,  C.  J. — Appellant  was  convicted,  under  §2116 
Bums  1894,  §2029  R.  S.  1881  and  Horner  1897,  of  aiding 
a  prisoner  to  escape. 

The  errors  assigned  challenge  (1)  the  action  of  the  court 
in  overruling  appellant's  motion  to  quash  the  affidavit  and 
information,  and  (2)  the  overruling  of  his  motion  for  a 
new  trial.  No  infirmitv  in  the  affidavit  and  information  is 
pointed  out,  and  the  first  assignment  is  therefore  waived 
under  the  often  repeated  rule  of  this  court.  Dunn  v.  Dunn, 
149  Ind.  424. 

As  a  cause  for  a  new  trial  it  is  urged  that  the  court  erred 
hi  giving,  of  its  o^^^l  motion,  instruction  number  three.  The 
instructions  are  not  in  the  record.  AVe  find  copied  into  the 
record,  but  not  in  a  bill  of  exceptions,  what  purports  to  be  a 
set  of  instructions;  but  there  appears  no  prefatory  recitals  of 
the  clerk,  no  exceptions,  no  signature  of  court  or  attorney, 
nor  any  other  evidence  that  they  were  the  instructions  given 
to  the  jury;  besides,  it  is  firmly  settled  by  a  long  line  of 
decisions  that  instructions  in  a  criminal  case  can  onlv  be 
brought  into  the  record  by  a  bill  of  exceptions.  Bealer  v. 
State,  150  Ind.  390,  and  cases  cited. 

The  only  other  question  argued  is  the  sufficiency  of  the 
evidence  to  support  the  verdict.  The  evidence  is  in  sharp 
conflict.  We  have  no  power  to  weigh  it,  and  hence  can 
not  disturb  the  judgment.     Judgment  affirmed. 
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PRITCHETT    V,  CoX,    SHERIFF. 
[No.  19,214,     Filed  January  26,  1900.] 

HA.BBAS  Ck>RPUS. — Justices  of  the  Peace. — Where  the  justice  of  the 
peace  before  whom  defendant  was  tried  and  convicted  had  juris- 
diction of  the  subject-matter  of  the  action,  and  of  the  person  of 
the  defendant,  no  formal  error  or  irregularity  in  the  proceeding^  of 
the  justice  would  authorize  the  discharge  of  the  defendant  on  a 
writ  of  habeas  corpus,    p.  113, 

Same. — Sufficiency  of  Affidavit— The  sufficiency  of  the  affidavit  upon 
which  defendant  was  convicted  cannot  be  raised  in  a  habea^s  corpus 

.  proceeding,  p.  lis. 

JxTSTlCES  OP  THE  PEACE. — Arrest  of  Judgment. — Criminal  Law. — 
Habeas  Corpus. — Motions  in  arrest  of  judgment  are  not  authorized 
by  the  act  regulating  criminal  procedure  before  justices  of  the 
peace,  and  it  cannot  be  urged  in  a  habeas  corpus  proceeding  that 
there  was  no  judgment  upon  which  to  commit  defendant  because 
the  justice  of  the  peace  sustained  a  motion  in  arrest  of  the  judg- 
ment,   p.  113. 

Same. — Judgment. —  Commitment  of  Defendant. — Criminal  Law. — 
Although  it  is  the  duty  of  a  justice  of  the  peace  to  commit  a  de- 
fendant to  jail  who  does  not  immediately  pay  or  replevy  a  fine 
adjudged  against  him,  a  mittimus  issued  105  days  after  the  judg- 
ment was  rendered  is  not  void.  pp.  113,  II4. 

From  the  Knox  Circuit  Court.     Affirmed. 

S.  W.  Williams  and  Ella  McCarthy,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  Merrill  Moores,  C.  C. 
Hadley,  B.  M.  Willoughby,  J.  M.  House  and  W.  8.  Hoover, 
for  appellee. 

DowLiNG,  J. — This  was  an  application  for  a  writ  of  habeas 
corpus.  The  complaint,  which  was  verified,  stated,  in  sub- 
stance, that  the  petitioner  was  wrongfully  restrained  of  his 
liberty  at  the  county  of  Knox,  in  the  State  of  Indiana,  by 
John  C.  Cox,  the  sheriff  of  said  county;  that  the  cause 
of  such  restraint  was  a  commitment  by  one  E.  A.  T3each,  a 
justice  of  the  peace  of  said  county,  upon  a  judgment  in 
favor  of  the  State  of  Indiana,  and  against  the  petitioner,  for 
a  fine  of  $5,  with  costs  taxed  at  $27.95;  that  said  restraint 
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was  illegal  because,  (1)  said  petitioner  had  violated  no  crim- 
inal law  of  the  State  of  Indiana;  (2)  because  said  judgment 
was  void;  (3)  because  said  justice  had  sustained  a  motion 
in  arrest  of  judgment  in  said  cause;  (4)  because  the  affidavit 
on  which  said  judgment  was  rendered  did  not  state  facts  suffi- 
cient to  constitute  a  violation  of  any  criminal  law  of  the 
State  of  Indiana;  (5)  because  the  person  to  whom  the 
mittimus  was  delivered  was  not  a  qualified  constable  of  said 
county,  and  was  not  authorized  by  law  to  execute  the  said 
writ;  and  (6)  because  a  fee  of  $10  was  wrongfully  taxed 
in  favor  of  the  *Tish  Commissioner'^  as  a  part  of  the  costs 
of  the  case. 

A  writ  of  habeas  corpus^  directed  to  the  appellee,  as 
sheriff  of  Knox  county,  was  issued  by  the  court,. and  was 
duly  served.  The  officer  made  his  return  to  the  writ  show- 
ing that  the  petitioner  had  been  duly  charged  before  a  jus- 
tice of  the  peace  of  the  county  with  having  in  his  possession 
a  "trammel  net";  that  the  cause  was  tried;  that  the  peti- 
tioner was,  by  the  judgment  of  said  justice  duly  given,  con- 
victed of  the  offense  charged,  and  was  fined  $5 ;  that  it  was 
adjudged  by  said  justice  that  the  petitioner  be  confined  in 
the  jail  of  said  county  until  said  fine  and  the  costs  of  said 
action  be  paid  or  replevied,  and  that  the  petitioner  had 
failed  to  pay,  or  replevy,  said  fine  and  costs;  that  the  said 
justice,  by  a  mittimus^  a  copy  of  which  was  filed  with  and 
made  a  part  of  said  return,  committed  the  petitioner  to  the 
county  jail  of  said  county;  that  said  respondent,  as  the  sheriff 
of  said  county,  received  the  petitioner  under  said  mittimus 
from  Joseph  S.  Manning,  a  duly  appointed  special  constable 
of  said  township,  and  held  him  in  custody  thereunder,  and 
not  otherwise;  and  that  said  fine  and  costs  had  not  yet  been 
paid,  or  replevied. 

Appellant  excepted  to  said  return  on  the  grounds  that  it 
did  not  state  facts  sufficient  to  show  that  the  restraint  of  said 
petitioner  was  legal;  that  tlie  mittimus  referred  to  did  not 
show  that  petitioner  was  charged    with    unlawfully    hav- 
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ing  in  his  possession  a  "trammel  net";  that  the  return  did 
not  show  that  the  judgment  upon  which  the  commitment 
was  made  was  yet  in  force;  that  said  return  did  not  deny  the 
allegation  of  the  petition  that  a  motion  in  arrest  of  the  said 
judgment  was  sustained  by  the  said  justice;  that  said  return 
was  insufficient  in  law;  that  said  return  did  not  deny  the 
allegation  of  the  petition  that  a  portion  of  the  costs  was 
illegally  taxed,  and,  that  the  return  disclosed  a  delay  of  105 
days  in  issuing  said  mittimxLS. 

The  exceptions  were  overruled,  and  a  reply  was  filed 
denying  all  the  matters  set  forth  in  the  return.  The  evi- 
dence was  heard,  and  there  was  a  finding  that  the  defendant 
did  not  illegally  restrain  the  petitioner,  but  that  the  peti- 
tioner was  lawfully  in  his  custody.  Judgment  was  rendered 
upon  the  finding  that  the  petitioner  be  remanded  to  the  cus- 
tody of  the  sheriff,  until  discharged  by  due  process  of  law, 
and  that  he  pay  all  costs  of  the  proceeding.  A  motion  for  a 
new  trial  was  overruled,  and  the  petitioner  appealed  from  th(? 
judgment. 

Errors  are  assigned  as  follows:  (1)  The  court  erred  in 
overruling  plaintiff's  exceptions  to  the  return  of  the  defend- 
ant to  the  writ  of  habeas  corpus  herein ;  (2)  the  court  erred 
in  its  finding  for  the  defendant  herein;  (3)  the  court  erred 
in  refusing  to  order  the  discharge  of  the  petitioner  from  the 
custody  of  the  defendant;  (4)  the  court  erred  in  rendering 
judgment  against  plaintiff  (petitioner)  for  costs  herein;  (5) 
the  court  erred  in  overruling  plaintiff's  motion  for  a  new 
trial. 

Only  two  of  these  assignments,  the  first,  and  the  fifth, 
are  properly  made,  but  under  these  all  of  the  objections 
urged  in  the  argument  of  counsel  may  be  considered. 

It  is  contended  that  the  finding  of  the  court  was  wrong, 
(1)  because  the  affidavit  upon  which  the  appellant  was  con- 
victed did  not  charge  a  public  offense;  (2)  because  the  justice 
of  the  peace  before  whom  the  cause  was  tried  sustained  a 
motion  in  arrest  of  judgment,  and  discharged  the  petitioner; 
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and  (3)  because  the  writ  of  mittimus  was  not  issued  until 
the  expiration  of  105  days  from  the  time  the  supposed 
judgment  was  rendered. 

The  evidence  is  set  out  in  the  bill  of  exceptions^  showing 
the  proceedings  before  the  justice  of  the  peace,  and  a  judg- 
ment, regular  in  form,  in  favor  of  the  State  of  Indiana,  and 
against  the  appellant,  for  a  fine  of  $5,  and  the  costs  of  the 
action,  and  that  the  appellant  stand  committed  until  the 
fine  and  costs  be  paid  or  replevied.  The  date  of  the  judg- 
ment is  September  22,  1899.  It  also  appears  that,  on  the 
6th  day  of  January,  1900,  a  mittimus,  in  due  form,  was 
issued  to  a  constable  specially  appointed  by  the  justice,  and 
that  the  appellant  was  arrested  upon  this  writ,  and  commit- 
ted to  the  jail  of  Knox  county.  The  transcript  of  the  jus- 
tice, which  was  given  in  evidence,  shows  that  after  the  judg- 
ment had  been  entered  and  signed,  a  motion  in  arrest  of 
judgment  was  made  and  sustained.  A  witness  was  permit- 
ted to  testify  that  the  ruling  on  the  motion  in  arrest  was 
made  before  the  announcement  or  entry  of  the  judgment. 
The  justice  of  the  peace  swore  that  it  was  not  made  until 
afterwards. 

It  is  provided  by  the  statute  that  no  court  or  judge  shall 
inquire  into  the  legality  of  any  judgment  or  process  whereby 
the  party  is  in  custody,  or  discharge  him,  when  the  term  of 
commitment  has  not  expired,  upon  any  process  issued  on 
any  final  judgment  of  a  court  of  competent  jurisdiction. 
§1133  Bums  1894. 

The  charge  against  the  appellant,  as  set  forth  in  the  affi- 
davit filed  before  the  justice  of  the  peace,  was  a  violation 
of  the  following  provision  of  the  act  of  1899,  known  as  the 
Fish  Law:  "Section  10.  It  is  hereby  declared  a  misde- 
meanor for  any  person  to  have  in  his  possession  any  dip 
net,  gill  net,  pond  net  or  other  kind  of  net,  trap,  or  seine 
other  than  allowed  in  sections  three  (3)  and  seven  (7)  of  this 
act,  and  any  one  convicted  of  having  such  gill  net,  dip  net, 
pond  net  or  other  kind  of  net,  trap  or  seine  in  his  possession 
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shall  le  fined  not  less  than  five  dollars,  nor  more  than  two 
hundred  dollars  for  each  offense,  to  which  may  be  added 
imprisonment  in  the  county  jail  for  any  determined  period, 
and  every  day's  possession  of  such  gill  net,  dip  net,  or  other 
kind  of  net,  trap,  or  seine  shall  constitute  a  separate  and 
distinct  offense  under  this  act."    Acts  1899,  p.  197. 

The  jurisdiction  of  justices  of  the  peace  in  criminal  cases 
is  conferred  and  defined  by  the  statute  in  these  terms: 
"The  jurisdiction  of  justices  of  the  peace  in  criminal  cases 
shall  be  coextensive  with  their  respective  counties,  and  they 
shall  have  exclusive  original  jurisdiction  in  all  cases  where 
the  fine  assessed  cannot  exceed  three  dollars,  and  concurrent 
jurisdiction  with  the  criminal  court  and  circuit  court  to  try 
and  determine  all  cases  of  misdemeanor  punishable  by  fine 
only;  and  in  trials  before  justices,  fines  to  the  extent  of  twen- 
ty-five dollars,  with  costs,  may  be  assessed;  and  they  shall 
have  jurisdiction  to  make  examination  in  all  cases;  but  they 
shall  have  no  power  to  adjudge  imprisonment  as  a  part  of 
their  sentence,  except  in  the  manner  specially  provided  in 
this  act."  ^§1706  Burns  1894. 

The  further  provisions  of  the  statute  relative  to  the  power 
of  justices  of  the  peace  to  adjudge  imprisonment  as  a  part  of 
their  sentence  are  these:  "Whenever  judgment  shall  be 
rendered  for  a  fine,  it  shall  be  a  part  of  such  judgment  that 
the  defendant  stand  committed  until  such  fine  be  paid  or 
replevied.  And  the  defendant  may  replevy  such  judgment 
for  ninety  days,  in  the  same  manner  as  in  civil  cases.  *  *  * 

"If  such  defendant  do  not  immediately  pay  or  replevy  the 
same,  the  justice  shall  commit  him  to  jail,  there  to  remain 
one  day  for  each  dollar  of  such  fine  and  costs  so  adjudged 
against  him."     §§1715,  1716  Bums  1894. 

It  is  held  that  under  these  sections  justices  of  the  peace 
have  jurisdiction  to  assess  the  punishment  by  a  fine,  where 
the  pimishment  may  be  by  fine  only,  or  by  fine  with  discre- 
tion to  add  imprisonment.  Miller  v.  State,  72  Ind.  421; 
State  V.  WokveVy  127  Ind.  306. 
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The  justice  of  the  peace  before  whom  the  appellant  was 
tried  and  convicted  had  jurisdiction,  of  the  subject-matter  of 
the  action  and  of  the  person  of  the  appellant,  and  no  formal 
error  or  irregularity  in  the  proceedings  of  the  justice  would 
authorize  the  discharge  of  the  appellant  on  a  writ  of  habeas 
corpus.  No  question  as  to  the  sufficiency  of  the  affidavit 
could  be  raised  in  that  proceeding.  Willis  v.  Bayles,  105 
Ind.  363;  McLavghlin  v.  Etchison^  127  Ind.  474;  Holder- 
man  V.  ThompsoTiy  105  Ind.  112;  Lowery  v.  Howard,  103 
Ind.  440.  The  judgment  rendered  against  appellant  was 
valid,  and  the  only  means  by  which  he  could  obtain  relief 
from  it  was  by  appeal. 

The  objection  that  the  justice  of  the  peace  sustained  a 
motion  in  arrest  of  judgment  is  without  merit.  The  tran- 
script of  the  record  of  the  proceedings  before  the  justice 
shows  that  the  motion  in  arrest  was  not  made  until  after  the 
judgment  had  been  rendered,  and  the  record  is  conclusive 
upon  this  point.  If  a  motion  in  arrest  could  be  considered  in 
a  criminal  case  before  a  justice,  such  motion  must  neces- 
sarily precede  the  judgment.  But  no  such  practice  is  author- 
ized by  the  act  regulating  criminal  procedure  before  justice?^ 
of  the  peace.  After  a  finding  of  guilty,  the  justice  could  do 
nothing  but  render  judgment  on  the  finding.  Moore  v. 
State,  72  Ind.  358;  Steel  v.  Williams,  13  Ind.  73;  Fried- 
line  V.  State,  93  Ind.  366. 

Sections  1912,  1913  Burns  1894,  in  reference  to  motions 
in  arrest  of  judgment  apply  only  to  the  procedure  in  the 
criminal  and  circuit  courts,  and  have  no  reference  to  the 
practice  before  justices  of  the  peace.  Johns  v.  State,  104 
Ind.  557. 

In  the  last  place,  the  appellant  insists  that  the  mittimiis 
was  void  on  account  of  the  failure  of  the  justice-  to  issue 
it  immediately,  or  within  a  reasonable  time.  It  is  said  in 
McLaughlin  v.  Etchison,  127  Ind.  474,  that,  while  it  i.^ 
the  duty  of  the  justice  of  the  peace,  if  a  defendant  in  a 
criminal  case  does  not  immediately  pay  or  replevy  a  fine 
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adjudged  against  him,  to  commit  him  to  jail,  yet  there  is  no 
reason  known  to  the  court  why  he  may  not  do  so  thereafter. 
The  court  say:  "We  think  he  may.  Nor  do  we  think  a 
defendant  is  in  a  situation  to  complain,  either  of  the  negli- 
gence of  the  justice  or  of  the  indulgence  extended  to  him 
in  giving  him  time  without  bail  for  the  payment  of  money 
which  is  immediately  due. 

"Appellant  complains  that  the  justice,  by  allowing  him 
to  go,  misled  him,  and  induced  him  to  believe  no  effort 
would  be  made  to  enforce  the  judgment,  and  that  for  this 
reason  he  did  not  appeal  within  the  time  limited  by  law. 
If  this  was  the  motive  which  led  the  justice  to  delay  issuing 
the  mittimuSy  it  was  of  course  very  reprehensible,  but  can- 
not affect  the  question  before  us." 

After  a  careful  examination  of  all  the  questions  presented 
by  counsel  for  appellant,  wc  are  satisfied  that  there  is  no 
error  in  the  proceedings  of  the  Knox  Circuit  Court  in  this 
cause. 

Judgment  affirmed. 


Sauntman  et  al.  v.  Maxwell  et  al. 

[No.  18.818.    Filed  Jane  27,  1899.     Rehearing  denied  Jan.  26,  1900.] 

Drains. — Drainage  Law  of  1889. — Constitutional  Law. — The  drain- 
age act  of  1885  as  amended  in  1889  (Acta  1889,  p.  285)  is  not  void 
for  uncertainty  as  violative  of  the  provision  of  §20,  article  4  of  the 
Constitution  that  "Every  act  and  joint  resolution  shall  be  plainly 
worded,  avoiding  as  far  as  practicable  the  use  of  technical  terms." 
p.  119. 

Same. — Drainage  Law  of  1889. — Construction. — The  act  of  1889  (Acts 
1889,  p.  285)  amending  the  drainage  law  of  1885  was  intended  to 
apply  to  the  drainage  of  country  lands  where  no  outlet  was  avail- 
able without  extraordinary  labor  and  expense,  except  through  the 
corporate  limits  of  a  city.   p.  119. 

Same. — Jurisdiction  of  Circuit  Court. — Drainage  Law  of  1889. — The 
legislature  may  give  circuit  courts  jurisdiction  over  the  matter  of 
drainage  in  country  and  city  conjointly,  although  previous  ex- 
clusive jurisdiction  was  granted  the  common  council  over  drainage 
within  the  corporate  limits  of  cities,   p.  120. 
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Drains.— Jurisdiction. — Drainage  Law  of  1889, —  If  the  object  of 
straightening  a  water  courae  is  to  prevent  the  banks  from  washing, 
to  protect  a  highway,  to  avoid  the  construction  of  a  bridge,  or  the 
like,  the  boards  of  county  commissioners  have  exclusive  jurisdic- 
tion ;  but  if  the  object  is  the  drainage  of  wet  lands,  and  the  im- 
provement of  the  water  course  is  merely  a  means  to  that  end,  the 
circidt  court  has  jurisdiction  under  the  drainage  act  of  1889.  p.  ItO, 

Same. — Petition.-^uri9dietion, — Drainage  Law  of  1889. — A  petition 
for  drainage  averring  that  numerous  bodies  of  land,  particularly 
described,  will  be  tienefited  by  the  proposed  drainage,  that  many 
highways  and  streets  will  be  improved  and  benefited  by  the  pro- 
posed drainage,  that  the  public  health  will  be  promoted,  and  that 
the  proposed  results  can  most  readUy  be  accomplished  by  straight- 
ening and  deepening  the  river  and  constructing  lateral  drains,  and 
that  construction  of  the  drain  is  impracticable  except  by  going 
through  the  corporate  limits  of  a  certain  city,  is  sufficient,  under 
the  drainage  law  of  1889,  without  alleging  the  particular  circum- 
stances by  reason  of  which  the  proposed  drainage  could  not  be 
accompli^ed  without  extraordinary  labor  and  expense  and  in 
the  best  and  cheapest  manner,  except  by  passing  through  the  cor- 
porate limits  of  a  city.    pp.  120,  HI. 

Same. — Remonstrance. — Drainage  Law  of  i^^P.— Section  two  of  the 
act  of  1889  amending  the  drainage  law  of  1885,  providing  that  a 
drainage  petition  shall  be  dismissed  if  two-thirds  of  the  landowners 
remonstrate,  does  not  repeal  the  proviso  of  section  three  of  the 
original  act  that  the  remonstrants  shall  be  resident  landowners,  but 
operates  merely  as  an  exception  to  the  rule  laid  down  in  section 
three  of  the  original  act,  and  is  applicable  to  a  proceeding  for 
drainage  by  country  and  city  conjointly,    pp.  121,  122. 

&ijgs.—Bemon8trance.^ Drainage  Law  of  1889.^TheTe  is  no  warrant 
to  act  under  amended  section  two  of  the  drainage  law  of  1885  as 
amended  in  1889,  providing  that  a  drainage  petition  shall  be  dis- 
missed if  two-thirds  of  the  landowners  remonstrate,  unless  the  court 
finds  that  the  drainage  cannot  be  accomplished  without  extraor- 
dinary labor  and  expense,  and  in  the  best  and  cheapest  manner, 
except  by  passing  through  a  city.  p.  122. 

Same. — Remonstrance. — Dismissal  of  Proceeding. — The  necessity  for 
the  drainage  of  country  lands  by  means  of  a  drain  passing  through 
the  corporate  limits  of  a  city  is  a  jurisdictional  fact  to  be  found  by 
the  court,  and  the  dismissal  of  a  drainage  petition  on  a  remonstrance 
signed  by  two-thirds  of  the  resident  owners,  but  less  than  two- 
thirds  of  all  landowners  affected,  is  equivalent  to  a  finding  that 
such  necessity  does  not  exist,  and  is  not  reviewable,  pp.  121-123. 

Same. — Remonstrance. — Orounds  of  Objection.^AB  no  grounds  need 
be  stated  in  a  remonstrance  against  the  construction  of  a  drain  under 
the  act  of  1885  as  amended  in  1889,  several  papers  stating  different 
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objections  to  the  proposed  drain,  signed  by  remonstrators,  maj  be 
put  together,  and  all'  of  the  headings  but  one  stricken  out,  and 
presented  as  one  remonstrance,    p.  ISS. 

Drains. — Remonstrance. — A  remonstrance  against  the  construction  of 
a  drain  under  the  act  of  1885  as  amended  in  1880  is  not  a  pleading, 
and  need  not  state  facts  sufficient  to  constitute  a  defense  to  the 
petition,  p,  12S. 

Same. — Bemonttranee, — Withdravfcd  of  EeTfuyMirarU.rTJndeT  the 
drainage  law  of  1885  as  amended  in  1889  (Acts  1889,  page  285)  a 
period  of  ten  days  after  the  docketing  of  the  cause  is  allowed  for 
the  filing  of  a  remonstrance  for  the  dismissal  of  the  petition,  and 
after  the  ten  days  have  elapsed,  the  question  for  determination  is 
whether  or  not  the  required  number  of  landowners  with  proper 
qualifications  were  remonstrants  at  the  expiration  of  the  ten  days' 
period,  and  no  remonstrant  can  subsequently  withdraw,    p.  1^4. 

Evidence. — Offer  to  Prove. — Available  error  cannot  be  predicated  on 
the  action  of  the  court  in  refusing  an  offer  to  prove  certain  alleged 
facts,  where  the  witness  was  not  produced,  pp.  124,"  125. 

Same. — Expert  Witness. —The  opinion  of  an  expert  witness  as  to 
whether  a  proposed  drain  could  be  accomplished  without  extra- 
ordinary labor  and  expense,  without  passing  through  the  corporate 
limits  of  a  city,  must  be  based  upon  facts  either  admitted  to  be  true, 
or  assumed,  or  previously  testified  to  by  the  witness,    p.  126. 

Same. — Costs. — Dismissal  of  Petition. — Remonstrants  to  a  proposed 
drain  are  bound  to  testify  in  their  own  behalf  without  being  sub- 
poenaed, and  the  costs  of  the  sheriff  in  serving  subpoenaes  upon  them 
issued  on  the  precipe  of  the  remonstrants,  should  not  be  taxed 
against  the  petitioners  on  the  dismissal  of  the  petition  at  the  cost  of 
petitioners,  p.  126. 

From  the  Jay  Circuit  Court.     Affirmed. 

W.  H.  Williamson,  S.  A.  D,  Whipple,  A.  C.  Harris  and 
J.  R.  Wilson^  for  appellants. 

D.  T.  Taylor  and  0.  TT.  Adair,  for  appellees. 

Baker,  J. — On  September  10,  1896,  appellants  filed  a 
petition  for  drainage  under  the  act  of  1885  as  amended  in 
1889.  Acts  1885,  p.  129;  Acts  1889,  p.  285,  §5022 
et  seq.  Bums  1894,  §4273  et  seq.  Horner  1897.  The  pro- 
posed drain  would  affect  about  100,000  acres  in  Jay  and 
Blackford  counties  and  would  pass  through  the  corporate 
limits  of  the  city  of  Portland.  The  method  to  be  employed 
was  the  straightening  and  deepening  of  the  Salamonie  river. 
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The  petition  named  2,763  persons  wliose  lands  would  he 
affected,  of  whom  533  were  nonresidents.  Demurrer  on  the 
grounds  that  the  court  did  not  have  jurisdiction  of  the 
suhject-matter  and  that  the  petition  did  not  state  sufficient 
facts  was  overruled.  On  this,  cross-error  is  assigned.  Appel- 
lees filed  a  remonstrance  signed  by  1,499  landowners  named 
in  the  petition  and  186  who  were  admitted  as  parties. 
Appellants'  motion  to  strike  out  this  remonstrance  was  over- 
ruled. The  court  refused  to  allow  appellants  to  file  a  verified 
pleading  attacking  the  sufficiency  of  the  remonstrance.  The 
issues  made  by  the  petition  and  remonstrance  were  tried  by 
the  court  and,  upon  proper  request,  a  special  finding  of  facts 
was  made  and  conclusions  of  law  were  stated  thereon.  Ap- 
pellants excepted  to  the  conclusions  of  law.  Judgment  dis- 
missiftg  the  petition  was  rendered.  Appellants'  motions  for 
a  venire  de  novo  and  for  a  new  trial  were  overruled. 

The  determination  of  the  questions  presented  depends 
mainly  upon  the  meaning  of  section  two  as  amended  in 
1889  and  section  three  of  the  drainage  act  of  1885.  Sec- 
tion two  directs  how  and  by  whom  the  petition  is  to  be  made. 
Section  three  provides  for  filing  the  petition  in  the  clerk's 
office,  for  giving  notice,  for  docketing  the  cause  after  notice 
thereof,  for  the  allowance  of  ten  days  after  docketing  in 
which  landowners  may  object  to  the  form  of  the  petition 
and  the  competency  of  the  drainage  commissioners,  and  for 
a  hearing  of  such  objections  at  the  end  of  the  ten  days. 
Xext  follows  this  proviso:  ^'Provided,  that  if  at  this  stage 
of  the  proceedings  [within  ten  days  after  the  cause  is  dock- 
eted] two-thirds  in  number  of  the  landowners  named  as  sucli 
in  such  petition,  resident  in  the  county  or  counties  where  the 
lands  affected  are  situated,  shall  remonstrate  in  writing 
against  the  construction  of  such  drain  or  ditch,  such  peti- 
tion shall  be  dismissed  at  the  cost  of  the  petitioner."  The 
part  of  section  two,  as  adopted  in  1885,  necessary  for  con- 
'gideration,  reads:  "Whenever  any  owner  or  owners  of  any 
separate  and  distinct  tract  or  tracts  of  land  which  would  be 
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Appellees  also  contend  that  it  was  beyond  the  power  of 
the  legislature  to  give  circuit  courts  jurisdiction  over  drains 
that  would  extend  through  cities.  The  previous  exclusive 
jurisdiction  of  the  common  council  over  drainage  within  the 
corporate  limits  was  granted  by  the  legislature.  That  grant 
was  subject  to  withdrawal  or  modification.  Moreover,  the 
matter  of  drainage  in  country  and  city  conjointly  never  was 
within  the  jurisdiction  of  common  councils.  It  was  a  new 
subject-matter,  an  exceptional  situation  that  the  legislature 
of  1889  discovered  was  not  provided  for  by  then  existing 
statutes.  It  was  within  the  legislature's  discretion  to  lodge 
jurisdiction  of  this  new  matter  where  it  saw  fit. 

Appellees  insist  that  the  court  did  not  have  jurisdiction 
because  the  petition  disclosed  that  a  river  was  to  be  improved, 
straightened  and  deepened.  If  the  object  of  straightening 
a  water  course  is  to  prevent  the  banks  from  washing,  to  pro- 
tect a  highway,  to  avoid  the  construction  of  a  bridge,  or  the 
like,  it  is  decided  that  the  boards  of  county  commissioners 
have  exclusive  jurisdiction.  Scruggs  v.  Reese,  128  Ind.  399. 
But  if  the  object  is  the  drainage  of  wet  lands  and  the  im- 
provement of  the  water  course  is  merely  a  means  to  that  end, 
the  drainage  act  of  1885  gives  the  necessary  power  to  the 
circuit  courts.  Lipes  v.  Uandy  104  Ind.  603.  The  petition 
avers  that  numerous  bodies  of  land^  particularly  described, 
will  be  benefited  by  the  proposed  drainage;  that  many  high- 
ways and  streets  will  be  improved;  that  the  public  health 
will  be  promoted;  and  that  the  proposed  results  can  most 
readily  be  accomplished  by  straightening  and  deepening  the 
river  and  constructing  lateral  drains. 

Appellees,  in  support  of  their  demurrer  on  the  ground 
that  the  petition  does  not  state  sufficient  facts,  argue  that 
the  petitioners  should  have  alleged  the  particular  circum- 
stances by  reason  of  which  the  proposed  drainage  could  not 
be  accomplished,  without  extraordinary  labor  and  expense 
and  in  the  best  and  cheapest  manner,  except  by  passing 
through  the  corporate  limits  of  Portland.     The  averments 
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that  public  health  will  be  promoted,  highways  improved, 
lands  benefited,  and  that  construction  is  impracticable  except 
by  going  through  the  limits  of  the  city,  are  averments  of 
fact.  To  set  out  the  circumstances  that  would  prove  these 
allegations  to  be  true,  would  be  pleading  evidence. 

The  main  contention  of  appellants  is  that  the  conclusion 
of  law  on  the  special  finding  is  wrong.  The  court  found  that 
2,763  landowners  named  in  the  petition  were  before  the 
court;  that  733  of  these  were  nonresidents  of  Jay  and  Black- 
ford counties;  that  of  the  2,030  residents  1,639  were  remon- 
strants against  the  improvement.  As  a  conclusion  of  law 
the  court  stated  that  the  petition  ought  to  be  dismissed. 
There  was  no  finding  that  the  lands  of  the  petitioners,  who 
were  and  had  to  be  owners  of  lands  lying  outside  the  limits 
of  Portland,  could  not  be  drained,  without  extraordinary 
labor  and  expense  and  in  the  best  and  cheapest  manner, 
except  bv  putting  the  drain  through  the  city.  It  is  manifest 
that  the  court,  in  determining  the  sufficiency  of  the  remon- 
strance, acted  under  the  provisions  of  section  three  of  the 
act  of  1885.  The  claim  of  appellants  is  that  the  sufficiency 
of  the  remonstrance  should  have  been  determined  bv  the 
proviso  added  to  section  two  by  the  amendatory  act  of  1889. 
Prior  to  1889  the  proviso  in  section  three  governed  all  cases 
that  could  be  brought  under  the  act  of  1885.  The  proviso 
added  to  section  two  in  1889  does  not  repeal  the  proviso  in 
section  three;  it  operates  merely  as  an  exception  to  the  gen- 
eral rule  laid  down  in  section  three.  Section  three  provides 
for  a  dismissal  of  the  petition  if  two-thirds  of  the  resident 
landowners  remonstrate.  Amended  section  two  reqxiires  a 
dismissal  only  in  case  the  improvement  is  opposed  by  two- 
thirds  of  the  landowners,  without  regard  to  residence,  who 
own  or  represent  two-thirds  of  the  lands  affected.  Why  the 
legislature  thought  this  distinction  proper  or  necessary  is 
beyond  the  province  of  judicial  inquiry.  But  it  was  incum- 
bent upon  the  petitioners  to  prove  to  the  court  that  thoir 
case  came  within  the  exception.    If  the  remonstrance  pro- 
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vided  for  in  section  three  or  in  amended  section  two  is  over- 
ruled,  the  matter  of  the  proposed  drainage  is  referred  to  the 
drainage  commissioners,  and  landowners  thereafter  are  not 
permitted  to  make  objections  to  the  proceedings  except  upon 
the  grounds  of  remonstrance  to  the  report  of  the  drainage 
commissioners  prescribed  in  section  four.  The  court  must 
act  upon  the  remonstrance  for  dismissal  before  the  petition 
is  referred  to  the  drainage  commissioners.  In  so  acting,  the 
court  necessarily  decides  whether  the  suiRciency  of  the 
remonstrance  is  to  be  determined  by  section  three  or 
amended  section  two.  There  is  no  warrant  to  act  under 
amended  section  two  unless  the  court  finds  that  the  drainage 
can  not  be  accomplished,  without  extraordinary  labor  and 
expense  and  in  the  best  and  cheapest  manner,  except  by  pass- 
ing through  the  city.  The  cases  of  Anderson  v.  Bakety  98 
Ind.  687;  ITeicJc  v.  Voighty  110  Ind.  279;  Zigler  v.  Menges, 
121  Ind.  99,  Chandler  v.  Beat,  132  Ind.  696;  Bonfoy  v. 
Ooar,  140  Ind.  292,  and  Wilson  v.  Talley,  144  Ind.  74,  to 
the  effect  that  the  question  as  to  what  route  is  best  and 
cheapest  is  wholly  within  the  judgment  of  the  drainage 
commissioners  and  can  not  in  the  absence  of  fraud  be  liti- 
gated on  remonstrances  against  their  report,  apply  merely 
to  the  special  location  of  the  drain  that  has  been  described 
in  general  terms  in  the  petition.  Manifestly  it  is  not  within 
the  discretion  of  the  drainage  commissioners  to  locate  specif- 
ically a  drain  other  than  the  one  generally  described  in  the 
petition.  If  a  drain  wholly  in  the  country  were  petitioned 
for,  it  would  be  without  the  purview  of  the  amendatory  act 
of  1889;  it  would  be  a  subject-matter  fully  covered  by  the 
act  of  1885  as  originally  passed;  and  the  report  of  the  drain- 
age commissioners  and  the  judgment  of  the  conrt  confirm- 
ing the  report,  establishing  a  drain  through  a  city,  would  be 
void  for  want  of  jurisdiction  over  the  subject-matter. 
Anderson  v.  Endiciifty  101  Ind.  539.  That  a  necessity 
exists  for  the  drainage  of  country  lands  by  means  of  a  drain 
passing  through  the  corporate  limits  of  a  city,  is  a  jurisdic- 
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tional  fact  to  be  established  by  the  petitioners;  and,  as  the 
method  of  determination  of  the  sufficiency  of  the  remon- 
strance for  dismissal  depends  upon  the  existence  of  the 
necessity,  that  jurisdictional  fact  must  be  shown  on  the 
liearing  of  the  remonstrance.  For  the  lack  of  such  a  find- 
ing, the  conclusion  of  law  is  unassailable. 

Appellants  urge  that  the  court  erred  in  refusing  to  per- 
mit them  to  file  a  verified  plea  in  abatement  of  the  remon- 
strance. The  plea  shows  that  several  papers,  stating  at  the 
head  different  objections  to  the  proposed  drain,  were  circu- 
lated among  the  remonstrants;  that  these  papers  were  put 
together  by  some  unknown  person  and  all  of  the  headings 
stricken  out  but  one,  thereby  causing  without  authority  all 
the  remonstrants  except  those  signing  the  one  paper  to  sub- 
Fcribe  to  grounds  of  objection  other  than  those  stated  at  the 
head  of  the  papers  they  signed.  As  no  grounds  of  objection 
need  be  stated  in  this  sort  of  a  remonstrance,  the  strikinjr 
out  of  particular  grounds  by  some  unauthorized  person  was 
immaterial.  The  persons  that  had  charge  of  the  papers  had 
authority  to  put  them  together  and  file  them. 

The  court  overruled  appellants*  motion  to  reject  the  re- 
monstrance. This  motion  was  designed  to  test  the  suffi- 
ciency of  the  remonstrance  as  a  pleading.  Properly,  it  was 
not  a  pleading.  It  did  not  need  to  state  facts  sufficient  to 
constitute  a  defense  to  the  petition.  If  the  required 
number  of  landowners,  with  proper  qualifications,  "shall 
remonstrate  in  writing  against  the  construction  of  such 
drain  or  ditch,  such  petition  shall  be  dismissed."  Simply 
that  they  do  not  want  the  drain  is  enough.  That  the 
required  number,  with  proper  qualifications,  have  signod 
the  remonstrance   is    to    be    determined   by    proof.     This  j 

remonstrance  against  a  proposed   drain   is  similar  to  the  j 

remonstrance  against  the  granting  of  a  liquor  license  that  .  I 

may  be  filed   "by  a  majority  of  the  legal   voters  of  the  j 

township  or  ward".  In  Head  v.  ,DoMeman,  148  Ind.  145, 
it  was  decided  that  the  remonstrance  need  not  aver  that  tlie 
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signers  were  voters,  or  a  majority  of  the  voters,  and  that  a 
remonstrance  stating  merely  the  opposition  of  the  signers 
to  the  granting  of  the  license  is  sufficient. 

Several  months  after  the  remonstrance  was  fQed  and  at 
the  time  it  was  being  heard,  appellants'  offer  to  file  the  with- 
drawal of  190  remonstrants  was  refused.  A  period  of  ten 
days  after  the  docketing  of  the  cause  is  allowed  in  which  to 
file  a  remonstrance  for  dismissal  of  the  petition.  Within  that 
time  any  remonstrant  has  the  right  to  withdraw  whether  the 
remonstrance  has  been  filed  or  not.  After  the  ten  davs 
have  elapsed,  the  question  for  determination  on  the  petition 
and  remonstrance,  no  matter  how  long  the  delay  before  the 
hearing  is  had,  is  whether  or  not  the  required  number  of 
landowners,  with  proper  qualifications,  were  remonstrants 
at  the  expiration  of  the  ten  days  period.  No  remonstrant 
may  withdraw  subsequently.  State  v.  Gerhardt,  145  Ind. 
439;  Conwell  v.  Overmeyer,  145  Ind.  698;  White  v.  Prifogle, 
146  Ind.  64;  Sutherland  v.  McKinney,  146  Ind.  611. 

Appellants  next  complain  of  the  action  of  the  court  in 
permitting  186  persons,  not  named  in  the  petition,  to  file 
their  remonstrance  without  first  making  application  to  be 
admitted  as  parties.  The  court  treated  the  presentation  of 
their  remonstrance  as  an  application  in  itself  to  be  admitted 
as  parties,  and  the  petition  was  amended,  at  the  suggestion 
of  counsel  for  the  petitioners,  by  adding  the  186  names  as 
owners  of  lands  affected  by  the  proposed  drain.  This  assign- 
ment discloses  at  most  a  bare  informality. 

A  witness  for  appellants,  after  testifying  that  one  Votaw 
in  May,  1896,  died  the  owner  of  lands  described  in  the  peti- 
tion and  left  children  surviving  him,  was  asked  and  not  per^ 
mitted  to  answer  this  question:  "Give  the  names  of  the  chil- 
dren or  heirs  that  Jonas  Votaw  left  at  the  time  of  his  death." 
Thereupon  counsel  for  petitioners  stated  to  the  court  that 
Votaw  was  named  in  the  petition  as  owner  of  lands 
affected;  that  he  died  before  the  filing  thereof;  that  the 
tax  duplicate  shows  the  title  of  the  lands  to  be  now  in 
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the  name  of  Jonas  Votaw;  that  he  left  (eight  persons 
named)  as  his  heirs;  that  two  had  signed  remonstrances 
and  had  been  admitted  as  parties;  that  the  petitioners 
will  ask  that  the  other  heirs  be  substituted  for  Jonas 
Votaw  and  counted  for  the  drain;  that  they  will  show 
by  other  witnesses  that  more  than  100  other  persons  named 
in  the  petition  died  before  the  filing  thereof  and  left  500 
heirs  who  had  not  signed  remonstrances  and  ought  to  be 
counted  for  the  drain.  On  the  refusal  of  this  offer  appel- 
lants predicate  their  argument  that  the  court  wronged  them 
in  not  taking  into  account  all  of  the  heirs  of  deceased  per- 
sons who  had  been  named  in  the  petition.  The  question 
discussed  is  not  presented  by  the  record.  The  "other  wit- 
nesses*' were  not  produced.  There  was  no  error  in  refusing 
the  offer  as  to  what  could  have  been  shown  by  them.  Judy 
V.  Citizen^  101  Ind.  18;  Kern  v.  Bridwell,  119  Ind.  226; 
Elliott's  Appellate  Procedure,  §743,  and  cases  cited.  It 
was  not  harmful  to  reject  counsel's  statement  that  "they  will 
ask  that  the  other  heirs  of  Votaw  be  substituted  for  him." 
The  court  could  not  rule  upon  the  proposed  application 
until  it  was  made.  The  offers  regarding  the  contents  of  the 
tax  duplicate  and  all  other  matters  except  the  names  of 
Votaw's  children  or  heirs  were  not  responsive  to  the  ques- 
tion, and  error  can  not  be  based  on  their  rejection.  Deal 
V.  Stafe,  140  Ind.  'Jn^f,  371.  If  that  part  of  the  offer  which 
was  called  for  by  the  question  had  been  allowed,  the  evi- 
dence of  the  names  of  Votaw's  children  or  heirs  would  not 
have  presented  the  point  that  is  urged.  The  tax  duplicate 
was  not  offered.  Votaw  died  in  May,  1896,  and  the  petition 
was  filed  in  the  following  September.  Did  Votaw  die  tes- 
tate or  intestate?  Had  the  children  or  heirs  in  question  ever 
any  interest  in  lands  described  in  the  petition?  Had  they 
parted  with  their  interest  before  the  petition  was  filed?  In 
regard  to  these  and  other  matters  that  might  be  suggested 
no  questions  were  asked  and  offers  to  prove  made  while  any 
witness  was  on  the  stand. 
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It  was  proper  for  appellaijts  to  prove  by  experts,  or  by 
others  who  were  qualified  to  give  an  opinion  on  the  subject, 
that  the  proposed  drainage  could  not  be  accomplished,  with- 
out extraordinary  labor  and  expense  and  in  the  best  and 
cheapest  manner,  except  by  passing  through  the  corporate 
limits  of  Portland.  A  witness,  after  testifying  to  some 
topographical  facts,  was  asked  whether  or  not  in  his  opinion 
the  proposed  drainage  could  be  accomplished,  without  extra- 
ordinary labor,  etc.,  except  by  passing  through  the  city. 
If  the  witness  had  been  permitted  to  answer  the  question 
as  asked,  the  answer  would  have  been  an  opinion  irrespec- 
tive of  anv  basis  therefor.  On  a  direct  issue  to  be  deter- 
mined  by  the  trier  of  the  cause,  it  is  not  the  general 
opinion  of  a  witness  that  is  to  be  listened  to, — ^it  is  his 
opinion  in  connection  with  the  facts  on  which  the  opinion 
is  founded.  Otherwise,  there  would  be  no  means  of  weigh- 
ing opinion  testimony.  The  opinion  must  be  asked  for  upon 
certain  facts,  either  admitted  to  be  true,  or  assumed,  or 
previously  testified  to  by  the  witness.  The  question  must 
explicitly  call  for  a  conclusion  from  facts,  not  a  mere  gen- 
eral opinion.  Rush  v.  Megee,  36  Ind.  69;  Bishop  v.  S pin- 
ing, 38  Ind.  143;  Ouetig  v.  State,  66  Ind.  94,  32  Am.  Rep. 
99;  Bums  v.  Barenfield,  84  Ind.  43;  Elliott  v.  Russell,  92 
Ind.  526;  Craig  v.  Nohlesvilley  etc.,  Co,,  98  Ind.  109;  Deig 
V.  Morehead,  110  Ind.  451;  Bedford  R,  Co.  v.  Palmef, 
16  Ind.  App.  17. 

The  court  taxed  against  appellees  certain  costs  of  the 
sheriff  for  serving  subpoenas  upon  remonstrants,  issued  on 
the  precipe  of  the  remonstrants,  and  witness  fees  claimed 
by  remonstrants.  They  were  bound  to  testify  in  their  own 
behalf  without  being  subpoenaed.  They  could  not  run  up 
these  costs  against  the  petitioners.  Ooodwin  v.  Smith,  68 
Ind.  301 ;  Reader  v.  Smith,  88  Ind.  440. 

Judgment  affirmed. 

Monks,  J.,  did  not  participate  in  this  decision. 
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IfiS     61 

[No.  18.583.     Filed  January  81,  1900.]  \lJ6_jm 

Courts. — Removed  of  Cause  to  Federal  Court. — Sufficiency  of  Peti-       ise  664 
tion. — A  petition  for  the  removal  of  a  cause  from  a  state  to  a  federal      1154  I27 
court  on  the  ground  of  diverse  citizenship  alleging  diverse  ''red-      1^^  ^ 
dence"  of  the  parties  *'at  the  time  of  filing  the  complaint,"  instead      J^    ^ 
of  alleging  diverse  citizenship  at  the  time  of  the  commencement  of  ^  ' 

the  action,  and  also  at  the  time  the  petition  was  filed,  is  insufficient 
where  diverse  citizenship  of  the  parties  is  not  shown  by  the  plead- 
ings, pp.  1S8-1S0. 

Appeal. — Joint  Assignment  of  Error. --When  not  AvaHable.—When 
there  is  a  joint  assignment  of  errors  by  two  or  more  appellants 
challenging  the  correctness  of  one  or  more  rulings  of  the  trial  court, 
the  error  or  errors,  if  any,  in  said  ruling  or  rulings,  must  be  joint 
against  all  the  appellants  joining  in  the  assignment,  or  the  same 
will  not  be  available,  p.  ISO. 

Same. — Failure  of  Appellant  to  Comply  with  Rules  of  Supreme  Court 
Requiring  Paging  of  Record. — Appellant  waives  his  right  to  have 
questions  considered  on  appeal  which  depend  for  their  determina- 
tion upon  the  evidence,  where  he  fails  to  comply  with  niles  twenty- 
six  and  thirty-one,  requiring  that  the  lines  of  the  transcript  be 
numbered,  and  that  the  transcript  be  referred  to  by  page  and  line 
in  briefs,    p.  ISl, 

From  the  Huntington  Circuit  Court.     Afjlimed. 

M.  L.  Spencer y  Tf.  A.  Branyan,  IL  B,  Sayler,  J.  M. 
Sayler^  J.  E.  Ileasin  and  W.  IL  Ilessin,  for  appellants. 
J.  B.  Kenner  and  U.  8.  Lesh,  for  appellee. 

Monks,  J. — The  Huntington  Bagging  Company,  one  of 
the  appellants,  a  corporation  organized  under  the  laws  of  this 
State,  and  engaged  in  business  at  Huntington,  Indiana,  con- 
veyed certain  real  estate  to  John  E.  Ilessin,  who  conveyed 
the  said  real  estate  to  George  S.  Murphy,  who  conveyed 
the  same  to  George  S.  Green.  This  action  was  brought  by 
appellee  against  all  of  said  parties  to  set  aside  said  convey- 
ances of  said  real  estate,  and  subject  the  same  to  sale  to  pay 
the  indebtedness  of  said  corporation,  on  the  ground  that 
the  conveyance  to  Hessin  was  fraudulent  as  to  the  creditors 
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of  said  corporation,  and  that  Murphy  and  Green  each  re- 
ceived the  conveyance  made  to  him  with  full  notice  and 
knowledge  thereof.  Appellants  Green,  Murphy,  and  Hessin, 
before  the  time  they  were  required  to  answer  or  plead  to 
the  complaint,  filed  a  petition  to  remove  said  cause  to  the 
circuit  court  of  the  United  States  for  the  district  of  Indiana. 
They  filed  with  said  petition  a  bond  which  was  approved 
by  the  court.  This  petition  was  overruled.  The  cause  was 
tried  by  the  court,  and  a  finding  made,  and  judgment  ren- 
dered in  favor  of  appellee,  setting  aside  said  conveyances  as 
fraudulent. 

It  is  insisted  by  appellants  Green,  Murphy,  and  Hessin 
that  the  court  erred  in  overruling  their  petition  for  the 
removal  of  said  cause  to  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana,  and  that  the  proceedings 
of  the  trial  court,  after  said  petition  and  bond  were  filed, 
were  without  jurisdiction,  and  therefore  void. 

The  rule  is  that  unless,  from  the  petition  and  other 
matters  properly  in  the  record  when  the  petition  and  bond 
are  filed,  the  facts  showing  jurisdiction  in  the  federal  court 
appear,  the  State  court  is  not  bound  or  authorized  to  sur- 
render its  jurisdiction.  Therefore,  unless  the  facts  exhib- 
ited by  such  record  entitle  the  party  to  such  removal,  the 
jurisdiction  remains  in  the  State  court.  Powp.r  v.  Chesa- 
peake, etc^R,  Co.,  18  Sup.  Ct.  264,  267,  42  L.  ed.  673;  Cre- 
hore  y.  Ohio,  etc.,  R.  Co.,  131  U.  S.  240,  9  Sup.  Ct.  692,  33 
L.  ed.  144;  Jackson  v.  Allen,  132  U.  S.  27, 10  Sup.  Ct.  9,  33 
L.  ed.  240;  Merchants,  etc.,  Co.  v.  Insurance  Co.,  14  Sup. 
Ct.  367,  38  L.  ed.  105;  Gage  v.  Carraher,  14  Sup.  Ct.  1190, 
25  L.  ed.  980;  Meyer  v.  Construction  Co.,  100  U.  S.  457, 
25  L.  ed.  593;  Brown  v.  Trousdale.  11  Sup.  Ct.  308,  35  L, 
ed.  987;  Barton  v.  Sperry,  71  Conn.  339,  41  Atl.  1052. 

The  facts  stated  in  the  petition  for  removal,  other  than 
the  amount  in  controversy,  are  that  the  plaintiff  is  now,  and 
was  at  the  time  of  filing  the  complaint,  a  resident  of  the  State 
of  Indiana;  and  the  defendants,  said  petitioners,  George  S. 
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Green,  George  S.  Murphy,  and  John  C.  Hessin,  were  at 
the  time  of  filing  of  the  complaint,  and  are  now,  each  and 
every  one  of  them,  residents  of  the  state  of  Kansas.  It  is 
essential  to  the  right  of  removal  of  a  cause  from  a  state  to 
a  federal  court,  on  the  ground  of  diverse  citizenship,  that  all 
the  defendants  shall  be  citizens  of  different  states  from  the 
plaintiff,  or  that  the  case  be  one  capable  of  separation  into 
parts,  so  that  in  one  of  the  parts  a  controversy  will  be  pre- 
sented with  citizens  of  one  or  more  states  on  one  side,  and 
citizens  of  other  states  on  the  other  side,  which  can  be  fully 
determined  without  the  presence  of  any  of  the  other  parties 
to  the  suit  as  it  has  been  begun.  Fletcher  v.  Hamlet,  116 
r.  S.  408,  6  Sup.  Ct.  426,  29  L.  ed.  679;  Fraser  v.  Jen- 
nison,  106  U.  S.  191,  194,  1  Sup.  Ct.  171,  27  L.  ed.  131; 
First  Nat  Bank  v.  Prager,  91  Fed.  689,  34  C.  C.  A.  51; 
Stuart  V.  Bank  of  Staplehurst,  57  Neb.  669,  78  N.  W.  298. 

The  petition  for  removal  must  state  the  facts  which  war- 
rant the  removal,  and  give  the  circuit  court  jurisdiction. 
Railway  Co,  v.  Ramsey ,  22  Wall.  322,  22  L.  ed.  823;  Grace 
v.  American,  etc.,  Ins.  Co.,  109  T^  S.  278,  3  Sup.  Ct.  207,  27 
L.  ed.  932.  The  jurisdictional  facts  must  be  stated  specific- 
ally, and  a  general  allegation  in  the  language  of  the  statute 
is  not  sufficient.  Gold,  etc.,  Co.  v.  Keyes,  96  U.  S.  199,  24 
L.  ed.  656;  Carson  v.  Dunham,  121  U.  S.  421,  7  Sup.  Ct. 
1030,  30  L.  ed.  992. 

When  the  right  to  remove  is  claimed,  as  in  this  case,  upon 
a  difference  in  citizenship,  the  citizenship  of  each  party 
should  be  alleged,  and  it  is  not  sufficient  to  state  their  resi- 
dence. Neel  V.  Pennsylvania  Co.,  157  U.  S.  153,  15  Sup. 
(\.  589,  39  L.  ed.  654;  Grace  v.  American,  etc.,  Ins.  Co., 
109  U.  S.  278,  283,  284;  Amory  v.  Amory,  95  U.  S.  186, 
24  L.  ed.  428;  Continental  Ins.  Co.  v.  Bhoads,  119  TT.  S. 
237,  7  Sup.  Ct.  103,  30  L.  ed.  380;  Mansfield,  dr.,  /?.  Co^ 
V.  Swan,  111  V.  S.  379,  388;  4  Sup.  (^t.  510,  28  L.  ed. 
462:  Guarantee  Co.  v.  First  Nat.  Bank,  95  Va.  480,  28  S. 
E.  909. 
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It  must  be  alleged  that  the  difference  in  citizenship 
existed  both  at  the  time  of  the  commencement  of  the  action, 
and  when  the  application  for  removal  is  made.  Jackson  v. 
Allen,  132  U.  S.  27,  10  Sup.  Ct.  9,  33  L.  ed.  249;  Stevens 
V.  Nichols,  130  U.  S.  230,  9  Sup.  Ct.  518,  32  L.  ed.  914; 
AJcers  v.  Akers,  117  U.  S.  197,  6  Sup.  Ct.  669,  29  L.  ed.  888; 
Houston,  etc.,  R.  Co.  v.  Shirley,  111  U.  S.  358,  4  Sup.  Ct. 
472,  28  L.  ed.  455;  Gibson  v.  Bruce,  108  U.  S.  561,  2  Sup. 
Ct.  873,  27  L.  ed.  825.  If,  however,  both  of  said  facts  are 
alleged  Avith  sufficient  certainty  in  the  pleadings,  they  need 
not  be  again  stated  in  the  petition.  Bondurant  v.  Watson, 
103  U.  S.  281,  26  L.  ed.  447;  Steamship  Co.  v.  Tugman, 
106  U,  S.  118,  1  Sup.  Ct.  58,  27  L.  ed.  87. 

Neither  the  citizenship  of  the  parties  nor  of  any  one  or 
more  of  them  is  alleged  in  the  pleadings  in  this  case,  oi*  in 
said  petition.  As  the  petition  only  stated  the  difference  in 
residence,  it  is  evident  that  the  court  did  not  err  in  denying 
the  petition  for  removal,  for  the  reason  that  said  facts  did  not 
give  the  circuit  court  of  the  United  States  jurisdiction  of 
said  action.  Black^s  Dillon  on  Removal  of  Causes,  §§171, 
172,  173.  The  jurisdiction  to  try  and  determine  said  cause 
was,  and  therefore  remained,  in  the  court  below,  and  its  pro- 
ceedings and  judgment  were  not  void. 

Appellants  severally  moved  the  court  for  a  new  trial,  and 
severally  excepted  to  the  action  of  the  court  in  refusing  to 
grant  a  new  trial.  Appellants  jointly  assigned  errors  in  this 
court.  Appellee  insists  that  the  assignment  of  errors  being 
joint  does  not  question  the  correctness  of  the  court's  ruling 
on  the  several  motions  of  appellants  for  a  new  trial;  that 
where  there  is  a  joint  assignment  of  error  by  two  or  more 
appellants,  challenging  the  correctness  of  one  or  more  rul- 
ings of  the  trial  court,  the  error  or  errors,  if  any,  in  said  rul- 
ing, or  rulings,  must  be  joint  against  all  the  appellants  joining 
in  the  assignment,  or  the  same  will  not  be  available.  This 
contention  of  appellee  is  sustained  by  the  authorities.  Crimes 
V.  Grimes,  141  Ind.  480,  481;  Louisville,  etc.,  R.  Co.  v. 
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Smoot,  135  Ind.  220;  Sparklin  v.  Wardens^  etCy  119  Ind. 
535.  As  was  said  in  Grimes  v.  QrimtSy  supra,  "All  errors 
assigned  are  joint,  and  the  error,  if  any,  must  be  joint  to  be 
available." 

Appellee  urges  that  we  could  not  consider  any  question 
presented  by  the  causes  assigned  for  a  new  trial,  even  if 
errors  were  properly  assigned,  for  the  reason  that  appellants 
have  failed  to  comply  w^ith  rules  twenty-six  and  thirty-one 
of  this  court.  We  concur  in  this  contention  of  appellee. 
The  questions  presented  by  the  causes  assigned  for  a  new 
trial  depend  for  their  determination  upon  the  evidence.  The 
above  mentioned  rules  require  that  the  lines  on  each  page 
of  the  transcript  be  numbered,  and  that  the  briefs  shall 
refer  to  the  transcript  by  page  and  line.  The  lines  in  the 
bill  of  exceptions  containing  the  evidence  are  not  numbered 
on  any  page  thereof,  as  required  by  rule  tliirty-one,  and  the 
briefs  do  not  and  can  not  refer  to  the  transcript  by  line,  as 
required  by  rule  twenty-six.  Appellee  in  his  brief  filed  July 
28, 1898,  called  attention  to  the  failure  of  appellants  to  com- 
ply with  said  rules,  and  objected  to  the  consideration  of  any 
question  depending  for  its  determination  upon  the  evidence. 
Appellants  have  taken  no  steps  to  comply  with  said  rules. 

Judgment  affirmed. 


The  State  op  Indiana  v.  Styner. 

[No.  10,088.    Filed  January  81,  1900.] 

Criminal  Law. — Fahe  FteteiMea. — Larceny. — Indictment,  —  An  in- 
dictment for  obtaining  property  by  false  pretenses  is  not  rendered 
bad  by  facts  averred  therein  showing  larceny,  since  different 
offenses  may  spring  from  the  same  act.   pp.  1S3,  IS4.. 

Same.  —  FdUe  Pretenses.  —  Larceny. —  Indictment.  —  An  indictment 
charging  that  defendant  by  falsely  representing  to  the  prosecuting 
witness  that  he  would  deposit  a  bank  check  of  $1,000  in  her  name, 
and  that  he  intended  to  marry  her  and  had  provided  a  house  for 
them  to  live  in  as  husband  and  wife,  obtained  her  signature  to  a 
check  for  |725,  sufficiently  charges  that  the  property  was  obtained 
by  false  pretenses,  within  the  meaning  of   §2204  Homer   1897, 


1 
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although  the  prosecating  witness  believed  she  watf  signing  and 
delivering  a  oheck  for  $125  instead  of  $725.    pp.  134^-137. 
Criminal  Law. — Qift  Induced  by  False  Pretenses. — One  obtaining 
a  gift  by  false  pretenses  may  be  prosecuted  therefor,  under  §2204 
Homer  1897.  p.  137. 

From  the  Tippecanoe  Circuit  Court.     Reversed. 

W.  L.  Taylor,  Attorney-General,  C.  E.  Thompson  and 
D,  E.  StormSy  for  State. 

J.  F.  Hanly  and  IF.  R.  Wood,  for  appellee. 

Hadley,  C.  J. — Indictment  for  obtaining  property  under 
false  pretenses.  Motion  to  quash  the  indictment  sustained, 
and  the  State  appeals. 

Omitting  formal  parts,  the  indictment,  in  substance, 
charges:  That  the  defendant,  Harry  N.  Styner,  on  the 
15th  day  of  March,  1899,  at  Tippecanoe  county,  did,  then 
and  there,  feloniously  and  knowingly,  falsely  pretend  and 
represent  to  Alice  Lightle,  with  intent  to  cheat  and  defraud 
her  (Lightle),  and  for  the  purpose  of  obtaining  from  her 
the  pro])crty  hereinafter  named,  that  he,  Styner,  had  a  bank 
check  for  $1,000,  executed  to  him  by  his  father,  which  he 
intoiuled  to  deposit  in  the  First  National  Bank  of  Lafayette 
in  the  said  Ligh tie's  name;  and  in  support  of  which  repre- 
sentations Styner  presented  to  Lightle,  for  her  inspection, 
what  purported  to  be  a  bank  check  for  $1,000,  executed 
by  his  father;  and  Stvner  did,  then  and  there,  further 
feloniously,  etc.,  represent  and  pretend  to  her,  the  said  Alice 
Lightle,  that  he  intended  to  marry  her,  and  that  he  had 
provided  a  house  for  them  to  live  in  as  husband  and  wife; 
and  did  further,  then  and  there,  feloniously,  etc.,  represent 
and  pretend  to  her  that  a  certain  unsigned  bank  check,  bear- 
ing an  uncanceled  revenue  stamp,  which  he  then  and  there 
had  and  presented  to  her  for  her  examination,  was  a  check 
for  $125  on  the  First  National  T^ank  of  Lafayette;  while,  in 
truth,  it  was  an  unsigned  check  for  $725,  a  copy  of  which 
check  is  sot  out;  that  she,  the  said  Lightle,  relying  upon  said 
representations,  and  believing  them  to  be  true,  and  haWng 
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no  means  of  ascertaining  the  contrary,  and  having  un- 
bounded confidence  in  Stvner,  did,  upon  Styner's  request, 
and  being  induced  thereto  by  said  false  representations,  sign 
her  name  to  the  check  so  represented  by  Styner  to  bo  for 
$125;  and,  being  further  induced  by  said  false  representa- 
tions, did  place  the  check,  after  signing,  in  Styner's  posses- 
sion, with  the  intention  and  purpose  of  making  him  a  pres- 
ent of  $125;  that  the  check  so  signed  was  her  property,  and 
of  the  value  of  $725 ;  and  that  by  means  of  said  false  repre- 
sentations, Styner  obtained  from  Lightle  her  signature,  bank 
check,  and  property;  that,  in  truth,  Styner  had  no  bank 
check,  executed  by  his  father,  for  $1,000,  or  for  any  other 
sum,  and  he  knew  the  check  he  presented  to  Lightlo  and 
requested  her  to  sign  and  which  was  signed  by  her,  was  for 
$725  and  not  for  $125;  that  Styner  did  not  intend  to  marry 
Lightle  and  had  not  provided  a  home  for  them  to  live  in  as 
husband  and  wife;  and  that,  induced  by  the  false  representa- 
tions, Lightle  canceled  the  .revenue  stamp  upon  the  check, 
after  signing  it  upon  Rtyner's  request,  and  handed  the 
check  so  signed  to  Styner;  and  that  Styner,  after  receiving 
the  same,  indorsed  his  name  on  the  reverse  side. 

The  points  made  against  the  indictment  are  (1)  that  the 
facts  averred  constitute  larceny  and  not  false  pretense;  (2) 
the  signed  check  was  the  property  obtained,  and  it  can  not  be 
separated;  (3)  the  title  to  the  property  was  not  parted  witli 
by  the  delivery  averred;  (4)  a  gift  can  not  be  the  subject  of 
a  false  pretense;  (5)  the  alleged  false  pretenses  were  not  the 
operative  cause  for  parting  with  the  check. 

The  first  three  points  are  so  closely  blended  that  they  will 
be  considered  together.  As  to  the  first,  it  does  not  follow 
that,  because  the  facts  averred  exhibit  a  case  of  larceny, 
they  do  not  also  show  a  sufficient  charge  for  obtaining  prop- 
erty by  false  pretenses.  There  are  many  acts  that  offend 
against  more  than  one  of  our  criminal  statutes.  Larconv 
and  robbery,  assault  and  battery,  assault  and  battery  with 
intent  to  kill,  assault  and  battery  and  an  affray,  are  different 
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offenses  that  may  spring  from  the  same  act.  So,  also,  a  sale 
of  intoxicating  liquors,  without  a  license,  to  a  minor  on 
Sunday,  while  but  a  single  act,  may  constitue  three  several 
and  distinct  offenses.  State  v.  Oaperiy  17  Ind.  App.  524. 
So,  also,  a  count  for  larceny  may  be  joined  with  a  count  for 
obtaining  the  same  goods  by  false  pretenses  or  for  obtaining 
the  same  goods  by  robbery,  by  burglary,  by  embezzlement, 
or  for  receiving,  knowing  it  to  have  been  stolen.  §1817 
Bums  1894,  |1748  K.  S.  1881  and  Homer  1897. 

The  question,  therefore,  is:  Do  the  facts  pleaded  consti- 
tute a  sufficient  charge  of  obtaining  the  property  of  the 
prosecuting  witness  by  false  pretenses?  The  principal  dis- 
tinction between  the  tortious  taking  of  the  property  of  an- 
other by  false  pretenses,  and  by  such  active  fraud  as  consti- 
tutes larceny,  is,  that  in  the  former  the  owner  voluntarily 
and  intentionally  parts  with  the  possession  and  .title  of  his 
property,  being  induced  thereto  by  the  false  pretenses  and 
deception  of  the  defendant,  while  in  the  latter  he  ignorantly 
and  unintentionally  parts  with  the  possession,  but  not  with 
the  title,  it  being  essential  to  the  transfer  of  title  that  the  act 
be  accompanied  with  knowledge  and  intention. 

It  will  be  observed  that  the  indictment  charges,  in  effect, 
that  the  false  representations  and  pretenses  were  made  for 
the  purpose  of  inducing  the  prosecuting  witness  to  execute 
and  deliver  a  certain  bank  check  to  the  defendant, — a  check 
represented  by  him,  and  believed  by  her,  to  be  for  $125, 
but  which  was  in  fact  for  $725.  From  this  it  is  argued  by 
the  defendant's  counsel  that,  since  Lightle  executed  and 
parted  with  but  a  single  check,  and  that  for  $725  ($600  more 
than  she  intended),  there  was  no  intentional  delivery  of  the 
particular  check,  no  parting  with  the  title  thereto,  and  hence 
the  act  was  larceny,  and  not  false  pretense;  the  contention 
being  that  there  can  be  no  division  in  the  amount  of  the 
check  to  characterize  the  offense. 

The  charge  is  that  Lightle  believed  the  check  was  for  $125 
only,  and  that  she  intended,  by  its  execution  and  delivery 
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to  the  defendant,  to  give  him  $125.  The  paper  was  signed 
and  delivered  by  her  as  a  valid  check  for  $125,  and,  if  free 
from  f raudjwould  have  been  a  valid  delivery  for  that  amount, 
even  though  the  face  of  it  called  for  a  greater  sum.  A  part 
only  of  a  chose  in  action  may  be  assigned.  Oroves  v.  Rvbyy 
24  Ind.  418;  Earnest  v.  Barrett^  6  Ind.  App.  371;  Fordyce 
V.  Nelson,  91  Ind.  447.  And  an  assignment  of  part  implies 
a  delivery  of  part.  If  the  indictment  was  for  larceny,  the 
logic  of  the  defendant  would  require  us  to  hold  that  it  was 
not  larceny  since  she  purposely  and  intentionally  delivered 
the  check  for  a  part  of  the  amount  called  for.  The  test  is : 
Did  the  defendant  induce  the  prosecuting  witness  to  sign  and 
deliver  to  him  the  particular  check  by  the  false  representa- 
tions and  pretenses  made  to  her,  as  charged?  If  he  did,  we 
do  not  perceive  why  he  is  not  guilty  of  obtaining  her  prop- 
erty by  false  pretenses,  within  the  meaning  of  the. statute. 
It  would  be  a  novel  quality  of  justice  that  would  grant  the 
defendant  his  discharge  upon  his  showing  that,  by  his  artful 
deception,  he  procured  her  to  yield  to  him  property  of 
greater  value  than  she  intended.  To  illustrate:  Suppose 
the  defendant  had  gone  to  the  prosecuting  witness,  with 
the  false  pretenses  charged  in  the  indictment,  for  a  loan 
of  $125,  and  that,  moved  by  that  peculiar  confidence  that 
comes  of  betrothal,  and  the  hope  of  a  home  of  her  own,  she- 
had  handed  him  a  roll  of  bills,  and  requested  him  to  count  it 
for  himself,  and  that,  while  acting  under  the  request,  the 
defendant  had,  by  dexterous  manipulation,  thrown  the  ends 
of  the  large  bills  back,  and  brought  the  ends  of  the  small 
ones  forward,  so  that  the  extended  bills  would  count  but 
$125,  and  between  them,  in  folds,  were  $600  of  other  bills, 
and  she  had  permitted  him  to  take  the  package  as  containing 
but  $125,  while  in  fact  it  contained  $725,  would  it  be 
doubted  that  he  obtained  the  $125  by  false  pretenses?  And 
while  successfully  prosecuting  his  fidse  pretenses,  if  he  em- 
braced an  opportunity  to  steal  $600  more,  should  the  last 
iniquity  entitle  him  to  immunity  from  punishment  for  the 
former?    We  do  not  see  why. 
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In  Reg.  v.  Jessop,  Dears  &  B.  C,  C.  442,  7  Cox.  C.  C.  399, 
the  prisoner  presented  to  the  prosecutor,  who  could  read,  a 
one  pound  note  for  change,  telling  her  it  was  a  five  pound 
note,  and  the  prosecutor,  without  reading  the  note,  and 
without  suspecting  the  falsity  of  the  statement,  gave  the 
prisoner  change  as  for  a  five  pound  note.  Campbell,  C.  J., 
in  reviewing  the  case,  said:  "We  are  all  of  opinion  that  the 
conviction  was  right.  In  many  cases  a  person  giving  change 
would  not  look  at  the  note,  but,  being  told  it  was  a  five 
pound  note,  and  asked  for  change,  would  believe  the  state- 
ment of  the  party  ofl;ering  the  note  and  change  it.  Then 
if,  giving  faith  to  the  false  representation,  the  change  is 
given,  the  money  is  obtained  by  false  pretenses."  The  doc- 
trine of  this  case  is  cited  approvingly.  2  Bishop  Cyim.  Law, 
§435 ;  Clark's  Crim.  Law  of  Canada,  339. 

The  indictment  is  founded  upon  §2352  Bums  1894, 
§2204  R.  S.  1881  and  Horner  1897,  which  provides  that 
"Whoever,  wdth  intent  to  defraud  another,  designedly,  *  *  * 
by  any  false  pretense,  obtains  the  signature  of  any  person 
to  any  written  instrument,  or  obtains  from  any  person  any 
money,  or  the  transfer  of  any  bond,  *  *  *  draft,  or 
check  or  thing  of  value,  *  *  *  shall  be  imprisoned,"  etc. 

It  is  charged  that  the  defendant,  feloniously  and  know- 
ingly, falsely  represented  to  Lightle  that  he  had  a  bank 
check  his  father  had  executed  to  him  for  $1,000,  which  he 
intended  to  deposit  in  bank  in  her  name;  that  he  intended 
to  marry  her,  and  had  procured  a  house  for  them  to  live  in 
as  husband  and  wnfe;  that  the  check  he  requested  her  to 
sign  was  for  $125;  that  she  believed  these  representations 
to  be  true,  and  was  induced  thereby  to  sign  and  deliver  the 
check  to  the  defendant,  intending  thereby  to  give  him  $125. 
It  is  also  averred  that  each  of  these  representations  was  false; 
that  he  had  no  check  for  $1,000,  or  any  other  sum,  exe- 
cuted to  him  by  his  father;  that  he  did  not  intend  to  marry 
the  prosecuting  witness,  and  had  not  provided  a  house  for 
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them  to  live  in  as  husband  and  wife;  and  that  the  check  was 
for  $725,  and  not  for  $125. 

Here  we  have  averments  that  false  representations  con- 
cerning existing  facts  were  knowingly  and  designedly  made 
by  the  defendant  to  procure  from  the  prosecuting  witness 
the  execution  and  delivery  to  him  of  a  certain  writing,  the 
property  of  the  prosecuting  witness;  that  the  effect  of  the 
false  representations  was  to  induce  her  to  execute  and  de- 
liver the  writing;  and  this  brings  the  case  clearly  within 
§2352*  (§2204),  supra. 

As  to  the  fourth  point,  it  is  claimed  that  a  gift  is  not  the 
subject  of  a  false  pretense.  Some  early  cases,  probably  con- 
trolled by  statute,  hold  that  the  statute  against  false  pre- 
tenses operates  only  for  the  protection  of  trade  and  credit, 
and  not  against  begging  and  benevolence.  But  our  statute  is 
clear,  and  admits  of  no  exception,  and  we  perceive  no  reason 
why  it  is  less  a  crime  to  deceive  another  into  yielding  money, 
or  other  property,  as  a  gift,  than  in  yielding  it  under  the 
pretense  of  trade;  and  so  it  has  been  held  by  this  court. 
Strong  v.  State,  86  Ind.  208,  44  Am.  Rep.  292.  See  also 
State  V.  Matthews,  91  N.  C.  635;  Commonwealth  v.  Whit- 
comh,  107  Mass.  486. 

In  the  last  case,  under  the  pretense  of  being  a  clergyman 
in  distress,  the  defendant  obtained  money  relief  from  a  min- 
ister; concerning  which  the  court  say:  "But  it  is  obvious 
that  the  case  comes  within  the  words  of  the  statute.  Tt 
comes  also  within  the  reason  of  the  statute.  There  is  as  mucli 
reason  for  protecting  persons  who  part  with  their  money 
from  motives  of  benevolence,  as  those  who  part  with  it  from 
motives  of  self-interest." 

The  charge  that  the  false  pretenses  concerning  the  $1,000 
check,  the  defendant's  intention  to  marry  the  prosecuting 
witness,  the  already  provided  house  for  them  to  live  in  as 
husband  and  wife,  and  the  amount  of  the  check,  induced 
her  to  sign  and  deliver  the  check  sufficiently  shows  the 
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operative  cause,  proof  of  all  or  any  one  of  which  would  be 
Eufficient  to  support  the  indictment. 

The  indictment  is  sufficient.  Judgment  reversed,  and 
cause  remanded  with  instructions  to  overrule  the  defend- 
ant's motion  to  quash  the  indictment. 
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Bird  et  al.  v.  St.  John's  Episcopal  Church  of 

Elkhart  et  al. 

[No.  18,608.    FHed  February  1,  1900.J 

Appeal  and  Error.— Bi?2  of  Exceptions.— Certificate,— Evidence.— 
A  general  biU  of  exceptions  certified  by  the  trial  judge  as  contain- 
ing "all  of  the  evidence  offered,  introduced  and  given  in  said 
cause  to  the  point  where  the  defendant  rested  its  main  case,"  does 
not  show  that  all  of  the  evidence  was  embraced  in  the  bill  of  ex- 
ceptions, and  no  question  dependent  upon  the  evidence  will  be  con- 
sidered on  appeal,    pp.  140,  I4I, 

Contracts. — Signatures. — Special  Findings. — Conclusions  of  Law. — 
Mechanics*  Liens. — An  exception  to  a  conclusion  of  law  that  plain- 
tiffs and  others  were  entitled  to  the  enforcement  of  mechanics' 
liens  on  a  church  building,  on  the  gpx)und  that  the  contract  to  con- 
struct the  building  was  that  of  the  individuals  who  signed  it,  is 
unavailing,  where  the  court  expressly  found  that  the  contract  was 
that  of  the  church,  p.  146. 

Same. — Liquidated  Damages. — A  finding  and  judgment  of  the  court 
in  an  action  to  enforce  a  mechanic's  lien  against  a  church  property, 
giving  defendant  a  credit  of  $50  per  day  for  sixty  days  delay  in 
constructing  the  building,  provided  in  the  contract  as  and  for 
liquidated  damages,  will  not  be  disturbed  on  appeal,  where  the 
court  found  that  the  actual  damages  occasioned  by  the  delay  were 
too  uncertain  to  be  fixed  by  the  court,  and  that  the  amount  fixed 
by  the  contract  as  liquidated  damages  was  not  greatly  dispropor- 
tioned  to  the  loss  sustained  as  a  result  of  the  delay,   pp.  146,  147. 

Mechanics'  Liens. — Foreclosure. — Counterclaims. — Attorney's  Fees. 
— ^Where  in  an  action  by  contractors  to  enforce  mechanics'  liens 
the  court  found  that  after  the  payment  of  liens  of  subcon- 
tractors and  material  men,  and  the  allowance  of  claims  of  defend- 
ant on  account  of  non-performance  of  the  contract  on  the  part  of 
plaintiffs  there  was  nothing  due  the  plaintiffs,  the  payment  of  their 
claims  extinguished  their  lien,  and  there  was  no  basis  for  the  allow- 
ance of  attorney's  fees,    pp,  150,  151. 
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Partibs. — Defect. — An  objection  to  a  complaint  that  defendant  was 
sued  by  the  wrong  name  cannot  be  made  by  demurrer  for  want  of 
facts,    p.  151. 

Flbadino. — Exhibits. — ^The  plans  and  specifications  referred  to  in  a 
building  contract  were  not  parts  of  the  contract  in  such  sense  as  to 
require  that  they  should  be  filed  as  exhibits  with  a  complaint  on 
the  contract,  p.  15S. 

Sams. — Contracts, — Non-performance. — ^Arerments  in  a  complaint  to 
recover  the  amount  due  on  a  building  contract  that  plaintiffs  fully 
performed  the  conditions  of  the  contract  on  their  part,  excepting 
the  condition  thereof  requiring  them  to  obtain  the  certificate  of 
the  supervising  architect  that  the  work  was  completed  under  the 
terms  of  the  contract,  and  that  after  the  work  was  finished  they 
demanded  the  certificate,  and  notified  defendants  of  their  demand, 
requesting  them  to  cause  the  certificate  to  be  delivered,  but  that 
the  same  was  refused,  show  a  suflloient  excuse  for  the  failure  of 
plaintiffs  to  procure  the  certificate,   pp.  152,  15S. 

From  the  Elkhart  Circuit  Court.     Reversed. 

Dodge  £  Brownej  for  appellants. 

P.  L,  Tumetj  James  S.  Dodge  and  Harmon  &  Barney^ 
for  appellees. 

DowLiNo,  J. — This  was  an  action  by  appellants  against 
the  rector,  wardens,  and  vestrymen  of  St.  John's  Episco- 
pal Church,  of  Elkhart,  Indiana,  by  the  name  of  St.  John's 
Episcopal  Church,  of  Elkhart,  Indiana,  upon  a  building  con- 
tract, and  to  enforce  a  mechanic's  lien.  Divers  subcontract- 
ors and  material  men,  'who  claimed  liens,  were  joined  as 
defendants.  The  complaint  was  in  a  single  paragraph.  Tho 
principal  defendant,  St.  John's  Episcopal  Church,  filed  an 
answer  in  four  paragraphs,  the  first  being  a  general  denial, 
the  second  a  plea  of  payment,  the  third  a  counterclaim  for 
liquidated  damages,  under  the  contract,  for  failure  to  com- 
plete the  building  within  the  time  limited,  and  the  fourth 
a  further  counterclaim  for  special  damages  by  reason  of 
certain  breaches  of  the  contract  by  plaintiffs  other  than  by 
delay.  Replies  in  denial  to  second,  third,  and  fourth  para- 
graphs.   The  remaining  defendants,  separately,  filed  answers 
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in  denial,  and  alleging  payment.  They  also  filed  crossKJom- 
plaints,  setting  up  their  several  claims  as  subcontractors  and 
material  men,  demanding  that  the  sums  owing  to  them  be 
first  paid  out  of  any  moneys  due  to  the  principal  contractors, 
and  that  their  liens  be  enforced  against  the  building  and 
premises.    Answer  in  denial. 

At  the  request  of  the  parties,  the  court  made  a  special 
finding  of  facts  with  its  conclusions  of  law  thereon,  to  each 
of  which  conclusions  appellants  excepted.  Motions  for  a 
new  trial,  and  for  judgment  on  the  special  finding,  were 
made  by  appellants,  and  overruled.  Judgment  that  appel- 
lants take  nothing  by  their  suit,  that  the  several  subcon- 
tractors and  material  men  recover  from  appellants  the 
amounts  of  their  respective  claims,  with  their  attorneys'  fees, 
and  that  their  liens  be  enforced  against  the  church  properly. 
It  was  further  adjudged  that  the  defendant,  the  rector, 
wardens,  and  vestrymen  of  St.  John's  Episcopal  Church, 
etc.,  recover  from  the  appellants  $1,972.32,  subject  to  cred- 
its for  any  amount  which  the  plaintiffs  might  pay  thereafter 
to  the  said  subcontractors  and  material  men  on  account  of 
their  judgments. 

Error  is  assigned  upon  the  several  conclusions  of  law, 
and  upon  the  refusal  of  the  court  to  grant  a  new  trial. 

Appellees  make  the  point  that  the  evidence  is  not  properly 
in  the  record.  This  objection  rests  upon  the  form  of  the 
certificate  of  the  trial  judge  to  the  general  bill  of  exceptions, 
and,  in  our  opinion,  the  objection  is  well  taken.  The  certifi- 
cate is  in  these  words:  "And  now,  on  this  24th  day  of  Feb- 
ruary, 1898,  the  said  plaintiff  presents  his  bill  of  exceptions, 
containing  all  of  the  evidence  offered,  introduced,  and  given 
in  said  cause  to  the  point  where  the  defendant  rested  its  main 
case,  and  all  objections  and  exceptions  reserved  during  the 
trial  of  said  cause  to  the  point  where  the  defendant  rested  Us 
main  case.  Said  bill  of  exceptions  contains  all  of  the  evi- 
dence in  said  cause  to  the  point  where  the  defendant  rested 
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his  main  case.     And  now,  on  this  24th  day  of  Febmary, 
1898,  the  Honorable  Lew  Vail,  the  special  judge  who  tried 
said  cause,  in  vacation,  signs  and  seals  said  bill  of  exceptions 
etc."    The  certificate  was  signed  by  the  special  judge. 

It  does  not  appear  from  this  certificate,  or  elsewhere,  that 
the  evidence  set  out  in  the  bill  of  exceptions  was  all  the 
endence  given  in  the  cause.  On  the  contrary,,  the  unavoid- 
able inference  from  the  language  of  the  certificate  is  that 
there  was  other  evidence  which  is  not  included  in  the  bill. 
There  were  several  defendants,  and  it  is  impossible  to  deter- 
mine just  what  is  meant  by  the  certificate.  Other  evidence 
may  have  been  introduced  by  the  plaintiffs  below,  and  by 
other  defendants,  after  the  defendant,  the  church  corpora- 
tion, had  rested  its  main  case^  whatever  that  may  be,  which 
fully  sustained  all  the  findings  of  facts.  We  are,  therefore, 
constrained  to  hold  that  the  evidence  is  not  in  the  record, 
and,  consequently,  that  no  question  dependent  upon  it  is 
before  us.  Harris  v.  Cleveland,  etc.,  R.  Co.,  158  Ind.  475. 
This  ruling  takes  out  of  the  record  all  of  the  supposed  errors 
except  such  as  are  assigned  upon  the  conclusions  of  law. 

The  special  finding  is,  in  substance,  as  follows:  The  rec- 
tor, wardens,  and  vestrymen  of  St.  John's  Episcopal  Church, 
of  Elkhart,  Indiana,  as  a  corporation,  were,  on  June  4, 
1895,  the  owners  of  the  premises  described  in  the  com- 
plaint; on  said  day,  a  contract,  in  writing,  as  alleged  in  the 
complaint,  was  entered  into  between  the  plaintiffs  and  the 
defendant,  the  rector,  wardens,  vestrymen,  etc.,  whereby  the 
plaintiffs  were  to  furnish  all  the  materials  and  labor,  and 
were  to  erect  on  the  premises  described  a  church  edifice,  for 
which  the  church  corporation  was  to  pay  the  plaintiffs 
$13,850;  the  plaintiffs  proceeded  with  the  said  work,  and 
completed  the  same,  agreeably  to  the  contract,  except  as 
otherwise  set  forth  in  the  special  finding.  After  the  contract 
had  been  entered  into,  by  the  mutual  agreement  of  the  par- 
ties and  for  the  accommodation  of  the  plaintiffs,  the  church 
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corporation  accepted  a  bid  from  the  Lansing  Lumber  Com- 
pany to  furnish  certain  lumber  and  materials  for  said  church 
edifice,  and  promised  to  pay  for  the  same,  such  payment  to 
be  entered  as  a  credit  on  the  contract  price  for  said  church 
building.  The  cost  of  the  material  and  work,  so  received 
from  said  company,  was  $1,881.18,  and  said  amount  is  a 
proper  credit  on  said  contract  price.  After  having  fur- 
nished a  part  of  the  lumber  and  mill  work  mentioned  in 
their  bid,  the  Lumber  Company  became  insolvent,  and  were 
unable  to  furnish  the  residue,  and  by  such  failure  the  plain- 
tiffs were  greatly  damaged.  The  plaintiffs  procured  the 
residue  of  the  mill  work  from  another  firm,  and  paid  for 
the  same  $909.42;  but  said  purchase  and  outlay  were 
included  in  their  contract,  and  were  a  part  of  the  materials 
the  plaintiffs  were  bound  to  furnish.  Another  small  bill  for 
lumber,  purchased  by  plaintiffs,  was  also  included  in  their 
said  contract.  Sundry  items  charged  for  by  plaintiffs  as 
extra  work  were  just  claims,  because  not  embraced  in  the 
contract.  Certain  unimportant  deviations  from  the  con- 
tract plans  and  specifications  were  made  by  plaintiffs,  but 
the  same  were  known  to  and  not  objected  to  by  the  church 
corporation,  and  said  corporation  sustained  no  damage  there- 
by. The  facing  stone  above  the  basement,  for  which  $800 
was  charged  by  plaintiffs  as  for  extra  work,  was  not  extra, 
but  was  within  the  contract.  The  tower  of  the  church  edifice 
settled,  causing  the  stone  steps  built  into  it  to  crack,  but  the 
plaintiffs  were  not  responsible  for  such  settling.  The  mortar 
used  in  the  constniction  of  the  building  was  not  such  as  the 
contract  called  for,  and  the  church  corporation  was  damaged 
thereby  $100.  By  defective  pointing  of  the  walls,  the 
defendant  church  was  damaged  $150;  and  by  various  other 
defects  in  the  work,  the  church  corporation  was  damaged 
to  the  further  amount  of  $172.  All  of  said  sums  should  be 
allowed  as  credits  upon,  or  as  deductions  from,  the  contract 
price  of  said  church  edifice.    The  payments  made  to  and  on 


NOVEMBER   TEEM,  1899— Vol.    164.        143 


Bird  V.  St.  John's  Episcopal  Church. 


account  of  the  plaintiffs  by  the  said  rector,  wardens  and 
vestrymen,  amounted  to  $10,489.77.  The  plaintiffs  refused 
to  construct  the  reredos  named  in  the  contract,  and,  by  the 
agreement  of  the  parties,  the  rector,  wardens,  vestrymen, 
etc.,  procured  the  same  to  be  constructed  by  other  persons, 
at  an  expense  of  $295,  which  is  to  be  deducted  from  the  con- 
tract price.  By  the  terms  of  the  contract,  the  church  edi- 
fice was  to  be  completed  by  plaintiffs  by  March  1,  1896,  but 
the  time  was  extended  by  the  architect  until  April  6,  1896: 
the  plaintiffs  were  delayed  in  their  work  one  month  by  the 
failure  of  the  Lansing  Lumber  Company,  and  by  an  acci- 
dent to  Laurer  &  Weiss,  subcontractors.  The  plaintiffs 
claimed  that  their  work,  under  their  contract,  was  completed 
by  June  5,  1896,  but  the  officers  of  the  church  denied  this, 
and,  on  June  12,  1896,  made  complaint,  in  writing,  to  the 
plaintiffs,  of  sundry  defects  and  omissions  in  said  work.  The 
possession  of  said  church  building  was,  in  fact,  in  the  de- 
fendant, the  church  corporation,  from  Jime  5,  1896,  but 
was  held  by  plaintiffs  at  their  request;  afterwards,  the  plain- 
tiffs endeavored  to  correct  and  make  good  said  defects  and 
omissions,  but  did  not  fully  do  so,  to  the  damage  of  the 
church  corporation  as  af  ter^vards  in  said  finding  stated.  On 
June  24,  1896,  the  officers  of  the  church  notified  plaintiffs, 
in  writing,  that  they  had  failed  to  complete  the  church  ac- 
cording to  their  contract,  that  said  church  corporation 
elected  under  the  contract  to  complete  the  same  itself,  and 
that  the  officers  demanded  the  keys  of  the  building.  The 
building  was  delivered  by  the  plaintiffs  to  the  officers  of  the 
church,  in  pursuance  of  this  notice,  July  3,  1896,  when 
the  rector,  wardens,  etc.,  undertook  to  finish  the  work  them- 
selves. No  final  certificate  was  ever  issued  by  the  supervis- 
ing architect  stating  that  the  work,  under  the  contract,  was 
finished  by  plaintiffs;  said  work  was  not,  in  fact,  completed 
by  plaintiffs.  Plaintiffs  are  entitled  upon  a  quantum  meruit 
to  a  certificate  from  the  architect  showing  that  there  is  due 
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tltem,  subject  to  certain  additions  and  deductions,  the  sum 
of  $3,182.45.  Within  sixty  days  after  the  completion  of 
their  work,  the  plaintiffs  filed  in  the  office  of  the  recorder  of 
Elkhart  county  notice  of  their  intention  to  hold  a  Ken  on 
said  church  building  and  premises,  as  security  for  the  pay- 
ment of  the  sum  of  $7,322.60.  A  reasonable  fee  for  plain- 
tiff's attorney,  in  case  the  plaintiffs  recover,  is  $500.  By  the 
terms  of  the  contract,  the  church  corporation  had  the  right 
to  retain,  out  of  any  moneys  coming  to  the  plaintiffs,  a  sum, 
or  sums,  sufficient  to  discharge  all  liens  against  said  church 
property,  which  said  plaintiffs  ought  to  pay,  and  for  which 
said  church  property  might  be  liable;  such  liens  to  the 
amount  of  $1,674.36  had  been  so  filed  and  taken;  all  of  said 
claims  and  liens  have  been  fullv  established,  and  the  church 
corporation  made  liable  for  the  same;  they  were  chargeable 
to  the  plaintiffs,  and  should  be  deducted  from  any  amount 
found  due  to  the  plaintiffs.  It  was  provided  in  the  contract 
that  the  plaintiffs  should  finish  their  work,  and  have  said 
church  edifice  ready  for  use  by  its  owners,  by  March  1,  1896, 
and,  in  default  thereof,  th^  plaintiffs  should  pay  to  the 
owners  $50  for  every  day  thereafter  that  said  work  remained 
unfinished,  as  and  for  liquidated  damages.  The  owner,  the 
church  corporation  aforesaid,  performed  all  the  conditions 
on  its  part  to  be  performed,  but  the  plaintiffs,  after  having 
obtained  an  extension  of  the  time  for  finishing  said  work 
until  April  5,  1896,  failed  to  complete  the  same  within  said 
time,  and  said  work  remained  in  their  hands  uncompleted 
until  June  5,  1896,  making  a  breach  of  said  contract  to  the 
extent  of  delaying  said  work  sixty  days;  the  actual  damages 
for  such  delay  are  too  uncertain  to  be  fixed  by  the  court; 
said  contract  was  deliberately  made,  without  fraud,  and  is 
the  agreement  of  the  parties;  the  amount  fixed  by  said  con- 
tract as  liquidated  damages  is  not  greatly  disproportioned  to 
the  loss  sustained  by  the  owner  of  said  church  building,  as  a 
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result  of  the  delay  on  the  part  of  the  plaintiffs  in  finiflhing 
the  same. 

As  conclnsions  of  law  npon  the  foregoing  finding  of  facts, 
the  court  stated  in  substance:  (1)  That  the  subcontractors 
and  lienholders  were  entitled  to  recover  judgment.  (2) 
That  the  plaintiffs  were  entitled  to  recover  on  their  contract, 
and  for  extra  work,  $13,907,  together  with  their  attomey^s 
fee  of  $500,  if  they  are  entitled  to  any  foreclosure  of  their 
lien,  making  in  all  $14,407,  less  the  payments  and  deduc- 
tions afterwards  set  forth  in  the  conclusions  of  law.  (3) 
That  plaintiffs  are  not  entitled  to  recover  $100  for  ten  inches 
of  Berea  stone  put  in  by  them.  (4)  That  the  defendant 
church  is  entitled  to  credits  and  deductions  to  the  amount  of 
$11,204.45.  (5)  That  the  defendant  church  is  entitled  to 
a  credit  of  $50  per  day  for  sixty  days'  time,  to  wit,  from 
April  6,  1896,  to  June  5,  1896,  during  which  period  said 
church  building  remained  uncompleted,  and  that  the  pro* 
vision  to  this  effect  in  the  contract  is  for  liquidated  dam- 
ages. In  the  6th,  7th,  and  8th  conclusions,  it  is  held  that 
the  subcontractors  and  cross-complainants  are  entitled  to  re- 
cover from  the  plaintiffs  the  following  sums:  Martin  tt 
Amidon  $406.34,  with  $35  for  their  attorney's  fee;  Laurer 
&  Weiss,  $181.95,  with  $35  for  attorney's  fees;  Furlong  6:. 
Frush,  $981.41,  with  $35  for  attorney's  fees.  It  is  further 
stated  that  each  of  these  firms  is  entitled  to  a  foreclosure  of 
its  lien  on  the  church  property,  as  described  in  the  complaint. 
(9)  That  the  amounts  due  the  subcontractors  should  be 
deducted  from  the  sum  found  due  to  the  plaintiffs  in  con- 
clusion number  two.  (10)  That  after  deducting  from  the 
sum  due  the  plaintiffs,  as  stated  in  conclusion  number  two, 
the  various  amoimts  allowed  the  defendant,  the  wardens, 
vestrymen,  etc.,  as  set  forth,  and  after  deducting  said  cross- 
complainants'  claims,  the  plaintiffs  should  take  nothing  upon 
their  complaint,  but  that  the  defendants,  the  wardens,  ves- 
trymen, etc.,  should  recover  from  the  plaintiffs  $1,972.32, 
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together  with  their  costs.  (11)  That,  upon  payment  by 
plaintiffs  of  any  or  all  of  the  judgments  against  them  in 
favor  of  the  subcontractors,  they  should  be  entitled  to  credit 
for  the  amount  so  paid. 

The  exception  to  the  first  conclusion  of  law  is  unavailing, 
for  the  reason  that  the  court  had  expressly  found  that  the 
agreement  sued  upon  was  the  contract  of  the  rector,  war- 
dens and  vestrymen  of  St.  John's  Episcopal  Church,  of  Elk- 
hart, Indiana,  and  not  the  contract  of  the  individuals  who 
signed  it  on  behalf  of  the  church.  We  must  look  to  the 
pleadings  and  findings  of  fact  alone,  and  these  fully  support 
the  conclusion  as  to  the  parties  to  the  contract,  and  the 
capacity  in  which  the  persons  affixing  their  signatures  signed 
it. 

The  second  conclusion  of  law  is  a  necessary  deduction 
from  the  findings  of  fact,  and  correctly  states  the  amount 
the  appellants  should  recover  on  their  contract,  and  for  extra 
work,  less  the  payments  and  deductions  elsewhere  set  forth 
in  the  other  conclusions  of  law.  The  third  conclusion  is 
directly  responsive  to  the  facts  found  that  the  work  done 
was  within  the  contract,  and  not  extra.  The  fourth  conclu- 
sion is  but  a  summary  of  the  credits  and  deductions  to  which 
the  church  corporation  is  entitled,  as  shown  by  the  several 
findings  of  fact.  The  findings,  with  the  pleadings  on  which 
they  are  made,  taken  as  the  basis  of  this  conclusion,  fully 
sustain  it. 

The  fifth  conclusion  of  law  is  that  the  defendant,  the 
church  corporation,  is  entitled  to  a  credit  of  $50  per  day  for 
the  space  of  sixty  days,  from  April  5,  1896,  to  June  5,  1896, 
as  liquidated  damages  on  accoimt  of  the  failure  of  the  appel- 
lants to  complete  the  work,  under  their  contract,  by  April 
5,  1896,  and  their  delay  until  June  5,  1896,  in  completing  it. 

It  appears  from  the  finding  of  facts,  that  it  was  provided 
in  the  contract  that  appellants  should  finish  their  work,  and 
have  the  church  edifice  readv  for  use  bv  its  owner,  bv  March 
1,  1896,  and  that  in  default  thereof  they  would  pay  to  the 
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owner  $50  for  every  day  thereafter  that  said  work  remained 
unfinished,  as  and  for  liquidated  damages;  that  the  owner, 
the  church  corporation,  performed  all  the  conditions  on  its 
part  to  be  performed,  but  that  the  appellants,  after  having 
obtained  an  extension  of  the  time  for  completing  said  work 
until  April  5,  1896,  failed  to  finish  the  same  by  that  date, 
and  that  the  said  work  remained  in  their  hands,  uncom- 
pleted, until  June  5,  1896,  making  a  breach  of  their  contract 
to  the  extent  of  sixty  days;  that  the  actual  damages  occa- 
sioned ])y  such  delay  are  too  uncertain  to  be  fixed  by  the 
court;  that  the  said  contract  was  deliberately  made,  without 
fraud,  and  is  the  agreement  of  the  parties  thereto;  and  that 
the  amount  fixed  by  said  contract  as  liquidated  damages 
is  not  greatly  disproportioned  to  the  loss  sustained  by  the 
owner  of  said  church  building,  as  a  result  of  the  delay  on  the 
part  of  the  appellants  in  finishing  the  same. 

We  do  not  consider  it  necessary  to  enter  into  an  extended 
examination  of  the  authorities  upon  the  vexed  question 
whether  the  sum  named  in  a  contract  is  to  be  regarded  as  a 
mere  penalty,  or  is  to  be  treated  as  liquidated  damages.  We 
are  content  to  adopt  the  rule  laid  down  by  this  court  in 
J  aqua  v.  Headingtoriy  114  Ind.  309,  which  is  this:  ^' Where 
the  sum  named  is  declared  to  be  fixed  as  liquidated  damages, 
is  not  greatly  disproportionate  to  the  loss  that  may  result 
from  a  breach,  and  the  damages  are  not  measurable  by  any 
exact  pecuniary  standard,  the  sum  designated  will  bo 
deemed  to  be  stipulated  damages.  *  *  *  If  the  sum 
fixed  can  not  be  recovered,  then  there  is  no  exact  standard 
by  which  the  recovery  can  be  measured,  and  the  appellant 
will  be  compelled  to  accept  *  *  *  ^  price  fixed  by 
other  men  upon  his  own  property,  and  this,  too,  in  a  case 
where  the  parties  have  deliberately  fixed  the  value  and  writ- 
ten it  in  their  contract."  The  facts  found  bring  this  case 
clearly  vithin  the  rule  stated  in  J  aqua  v.  Headingtouy 
supra.  See,  also,  Martin  v.  Murphy  129  Ind.  464;  O^Neal 
V.  Flines,  145  Ind.  32;  Brown  v.  Maulsby,  17  Ind.  10;  Gam- 
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bril  V.  Doe,  8  Blackf.  140,  44  Am.  Dec.  760;  Spicer  v. 
Hoop,  51  Ind.  365;  Studabaker  v.  White,  31  Ind.  211. 

The  fifth  conclusion  of  law,  however,  is  erroneous  upon 
another  ground.  All  of  the  facts  upon  which  it  rests  are 
found  under  the  third  paragraph  of  the  pleadings  filed  by 
the  appellee,  the  church  corporation,  which  reads  thus: 
"Third.  For  a  third  and  further  defense  said  defendants 
say,  that,  by  virtue  of  said  contract  set  forth  in  the  plain- 
tiffs' complaint,  the  plaintiffs  agreed  to  build  and  complete 
said  church  building  on  or  before  the  1st  day  of  March, 
1896,  and  that,  in  default  thereof,  the  plaintiffs  should  pay 
to  said  St.  John's  Episcopal  Church  the  sum  of  $50  per 
day  thereafter  that  said  work  shall  remain  unfinished,  as  and 
for  liquidated  damages.  The  defendants  say  that  said  work 
still  remains  imfinished,  although  more  than  200  days  have 
elapsed  since  said  1st  day  of  March,  1896;  that  by  reason 
of  said  failure  of  the  plaintiffs  to  complete  said  building,  in 
accordance  with  the  provisions  of  said  contract,  on  or  before 
the  1st  day  of  March,  1896,  the  defendant,  the  St.  John's 
Episcopal  Church,  has  been  damaged  in  the  sum  of  $50  for 
each  and  every  day  said  church  remains  uncompleted  after 
said  1st  day  of  March,  1896,  or,  $10,150.  Wherefore  the 
defendants  say  that  said  St.  John's  Episcopal  Church  and 
neither  of  said  defendants  are  indebted  further  to  the  plain- 
tiffs, and  they  ask  judgment."  The  court  seems  to  have 
treated  this  paragraph  as  a  counterclaim,  and  it  is  made  the 
foundation  of  a  recovery  or  allowance  against  the  appel- 
lants of  $3,000.  Its  sufficiency  was  not  tested  by  demurrer 
in  the  'court  below,  and  in  this  court  it  is  not  assailed  by 
any  assignment  of  error.  This  court  has  held  in  numerous 
cases  that,  if  the  complaint  states  a  good  cause  of  action,  and 
avers  facts  sufficient  to  bar  another  suit  for  the  same  cause, 
defects  and  irregularities  in  form  will  be  cured  by  a  gen- 
eral finding  or  verdict,  or  by  a  special  finding  or  verdict 
which  finds  the  facts  necessary  to  complete  the  cause  of 
action  thus  defectively  stated,  provided  the  facts  so  found 
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are  within  the  issues  made  by  the  pleadings.  Robinson  v. 
Powers,  129  Ind.  480;  Colcken  v.  Ninde,  120  Ind.  88; 
Peters  v.  Banta,  120  Ind.  416;  Du  Souchet  v.  Butcher,  113 
Ind.  249;  Dreyer  v.  Harty  147  Ind.  604;  Ades  r.  Levi,  187 
Ind.  506;  Parker  v.  Clayton,  72  Ind.  307;  28  Am.  &  Eng. 
Ency.  of  Law,  p.  420,  (note)'.  But  the  third  paragraph  of 
the  pleading  filed  by  the  defendants  can  not  be  regarded 
either  as  n  counterclaim  or  a  set-off  entitling  defendant  to 
affirmative  relief. 

The  distinction  between  an  answer  and  a  counterclaim  or 
set-off  is  an  obvious  one.     The  purpose  of  an  answer  is  to 
defeat  the  action  and  bar  a  recoverv.     A  counterclaim  or 
set-off,  on  the  contrary,  is  a  pleading  by  which  the  defend- 
ant states  a  cause  of  action  in  his  own  favor,  and  against 
the  plaintiff.    It  does  not  purport  to  answer  the  complaint, 
or  to  set  forth  any  facts  which  bar  a  recovery  upon  it.    It  has 
none  of  the  properties  of  an  answer.    It  neither  admits  nor 
denies  the  allegations  of  the  complaint.    It  does  not  confess 
and  avoid  them.     Where  a  defendant  succeeds  upon  an 
answer  going  to  the  whole  complaint  the  only  judgment  the 
court  can  pronounce  is,  that  the  plaintiff  take  nothing  by 
his  complaint,  that  the  defendant  go  hence  thereof  without 
day,  and;  by  virtue  of  the  statute,  that  the  defendant  re- 
cover his  costs.    If  a  defendant  wishes  to  obtain  affirmative 
relief  against  the  plaintiff,  he  must  state  his  cause  of  action 
by  way  of  counterclaim  or  set-off.    It  is  settled  beyond  dis- 
pute that  the  same  pleading  can  not  be  treated  both  as  an 
answer  and  a  counterclaim.     The  commencement  of  the 
third  paragraph  of  the  pleading  filed  by  the  defendants  in 
this  case  is  in  these  words:    *Tor  a  third  and  further  defense 
said  defendants  say,'*  etc.,  and  it  concludes  thus:    "Where- 
fore the  defendants  say  that  said    St.    John's    Episcopal 
Church  and  neither  of  said  defendants  arc  indebted  further 
to  the  plaintiffs,  and  they  ask  judp:ment."  The  paragraph  is 
pleaded  as  an  answer  only,  and  it  can  not  be  made  the  foun- 
dation of  a  judgment  for  damages,  or  other  affirmative  re- 
lief, in  favor  of  the  defendants,  and  against  the  plaintiffs. 
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It  follows^  that,  as  the  pleading  does  not  sustain  the  finding, 
the  finding  does  not  support  the  conclusion  of  law.  The 
exception  to  the  fifth  conclusion  of  law  was,  therefore,  well 
taken,  and  should  have  been  sustained. 

The  sixth,  seventh,  and  eighth  conclusions  of  law  relate 
to  the  claims  of  the  subcontractors,  Martin  &  Amidon, 
Laurer  &  "Weiss,  and  Furlong  &  Frush,  and  to  their  right  to 
foreclose  their  respective  liens.  The  court  found  that  these 
claims  were  due  and  owing  by  appellants,  ascertained  the 
amount  of  each,  including  attorneys'  fees,  and  found,  also, 
that  these  parties,  respectively,  held  mechanics'  liens  on  the 
churcli  property. 

Looking  to  the  findings  of  fact  and  to  the  pleadings  to 
which  they  relate,  as  we  are  compelled  to  do,  the  sixth, 
seventh  and  eighth  conclusions  of  law  are,  beyond  doubt, 
correct.  It  is  insisted  that  the  court  erred  in  allowing  the 
attorneys'  fees  on  each  of  these  claims,  but  we  think  the 
findings  clearly  justified  the  action  of  the  court. 

The  ninth  conclusion  of  law  is  that  the  amounts  so  due 
from  appellants  to  the  subcontractors,  and  for  which  thi^ 
latter  had  established  their  liens  upon  the  church  property, 
should  be  deducted  from  the  sum  found  to  be  due  to  the 
appellants  in  conclusion  number  twa  This  condusion  is 
strictly  in  accordance  with  the  terms  of  the  contract  of 
appellants  as  found  by  the  court. 

The  tenth  conclusion  states  that,  after  deducting  from 
the  sum  due  the  appellants,  as  set  forth  in  conclusion  num- 
ber two,  the  various  amounts  allowed  the  defendant,  the 
wardens,  vestrymen,  etc.,  as  credits  and  deductions,  the 
appellants  should  take  nothing  by  their  complaint,  and  that 
the  wardens,  vestiymen,  etc.,  should  recover  from  the  appel- 
lants $1,972.32,  with  their  costs.  This  conclusion  rests 
upon  the  facts  found  under  the  third  and  fourth  paragraphs 
of  the  pleading  filed  by  the  church  corporation;  and  the 
exception  to  it,  also,  should  have  been  sustained,  for  the  rea- 
sons given  concerning  the  fifth  conclusion  of  law.     As  the 
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court  found  that  nothing  was  due  to  the  appellants,  and  that 
they  had  no  claim  or  lien  enforceable  against  the  church 
corporation,  or  property,  they  were  not  entitled  to  the  allow- 
ance of  an  attorney's  fee  for  foreclosing  a  mechanic's  lien. 
The  payment  of  their  claim  extinguished  their  lien,  and 
there  was  no  basis  for  the  allowance  of  such  fee. 

The  eleventh  conclusion  of  law  is  that  upon  payment  by 
appellants  of  any  or  all  the  judgments  in  favor  of  the  sub- 
contractors, and  against  appellants  and  the  church  property, 
the  appellants  will  be  entitled  to  credit  for  the  amount  so 
paid.  This  conclusion  is  obviously  right,  and  is  for  the  bene- 
fit of  the  appellants. 

The  appellee,  the  church  corporation,  demurred  to  the 
complaint,  its  demurrer  was  overruled,  and  this  decidon  of 
the  court  is  assigned  as  a  cross^rror. 

Under  this  assignment,  it  is  insisted  that  the  defendant 
church  corporation  is  sued  by  the  wrong  name.  No  plea  in 
abatement  was  filed,  and  the  question  is  not  properly  raised 
by  the  record.  A  church  society  has  a  right  to  choose  any 
name,  and  for  all  that  appears  in  the  pleadings  the  name 
selected  by  this  society  was  "St.  John^s  Episcopal  Church, 
of  Elkhart,  Indiana".  It  might  have  been  incorporated 
under  the  name  of  "The  Rector,  Wardens,  and  Vestrymen 
of  St.  John's  Episcopal  Church",  etc.,  but  it  was  not  bound 
to  adopt  that  designation.  If  it  was  not  incorporated  at  all, 
or  if  it  was  incorporated  under  one  name,  and  sued  in 
another,  these  errors  might  have  been  taken  advantage  of 
by  proper  pleadings,  but  they  were  not  presented  by  way  of 
plea  or  answer,  and  they  can  not  be  raised  in  this  case  by 
demurrer  for  want  of  facts.  §§4729,  4742,  4743  Bums 
1894;  Richwine  v.  Presbyterian  Church,  135  Ind.  80. 

The  allegation  of  performance  of  the  contract  by  appel- 
lants was  sufficient,  and  the  inconsistency  between  the  date 
at  which  the  work  was  to  be  finished,  according  to  the  con- 
tract, and  the  date  of  its  completion,  as  stated  in  the  com- 
plaint, was  properly  disregarded.     Under  the  averment,  as 
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made,  the  appellants  would  have  been  compelled  to  prove 
that  they  did,  in  fact,  complete  the  work  on  or  before  March 
1,  1896.  No  excuse  for  non-performance  could  have  been 
shown.  §373  Bums  1894;  Home  Ins,  Co.  v.  Duke,  43  Ind. 
418;  Purdue  v.  N  off  singer ,  15  Ind.  386;  Plowman  v. 
SUdUrj  36  Ind.  484. 

The  plans  and  specifications  referred  to  in  the  contract 
were  not  parts  of  the  contract  in  such  sense* as  to  require  that 
they  should  be  filed  as  exhibits.  The  written  instrument  on 
which  the  complaint  was  founded  was  the  contract  to  con- 
struct the  church  edifice,  in  consideration  of  the  sum  to  be 
paid  therefor.  Drawings,  plans,  specifications,  and  the  like, 
although  referred  to  in  the  agreement,  did  not  constitute  the 
written  instrument  sued  upon,  and  it  was  not  necessary  to 
file  the  originals  or  a  copy  thereof  with  the  pleading.  Con- 
tinental  Ins.  Co.  v.  Kessler,  84  Ind.  310. 

The  contract  sued  upon  was,  evidently,  the  contract  of  the 
church  corporation,  and  not  the  agreement  of  the  persons 
signing  it  on  behalf  of  that  corporation.  The  instrument  is 
carelessly  drawn,  and  is  inaccurate  in  many  particulars,  but 
it  is  to  be  construed  as  a  contract  between  the  appellants  and 
the  church  corporation  alone. 

The  objection  that  the  complaint  fails  to  show  a  sufficient 
excuse  for  the  failure  of  the  appellants  to  obtain  from  the 
supervising  architect  the  certificate  required  by  the  contract 
can  not  be  sustained.  The  complaint  avers  that  the  appel- 
lants fully  performed  the  contract  on  their  part,  excepting 
the  condition  thereof  requiring  them  to  obtain  the  certifi- 
cate of  the  architect.  It  is  alleged  that,  after  the  work  was 
finished,  they  demanded  the  certificate,  and  notified  the 
appellees  of  their  demand,  requesting  them  to  cause  the 
certificate  to  be  delivered,  but  that  the  same  was  refused. 
These  averments  showed  that  the  appellants  were  entitled  to 
the  certificate,  and  that  it  was  wrongfully  withheld.  The 
facts  pleaded  in  this  connection  constituted  a  sufficient  excuse 
for  the  failure  of  appellants    to    procure    the    certificate. 
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Flaherty  v.  Jfiner,  123  N.  Y.  382,  26  N.  E.  418;  WiUiams 
V.  Chicago^  etc.^  R.  Co.y  112  Mo.  463,  20  S.  W-  631.  If  not 
proved  on  the  trial,  the  appellants  would  have  snfPered  the 
consequences  of  their  failure  to  prove  a  material  fact. 

The  complaint  is  open  to  criticism  in  many  respects,  but 
its  allegations  are  sufficient  to  withstand  a  demurrer. 

For  the  errors  of  the  court  in  its  fifth  and  tenth  conclu- 
sions of  law,  the  judgment  in  favor  of  the  wardens,  vestry- 
men, etc.,  of  St.  John's  Episcopal  Church  against  the  appel- 
lants is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 
The  judgments  in  favor  of  the  subcontractors,  Laurer  & 
Weiss,  Martin  &  Amidon,  and  Furlong  &  Frush,  are  af- 
firmed.    Baker,  J.,  was  absent. 


The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Parker,  Administratrix. 

[No.  18,368.     Filed  February  2.  1900.] 

Master  and  Servant. — Negliffence. — Hailroixda. — Pleading, — Notice 
of  Defects. — ^A  complaint  alleging  that  defendant  negligently  oon- 
stmcted  a  side-track,  and  ordered  decedent,  an  engineer,  to  run  his 
engine  over  it,  and  that  decedent,  without  fault  on  his  part,  was 
killed  by  the  overturning  of  the  engine  as  a  result  of  the  giving 
away  of  the  side-track  is  bad  on  demurrer  in  the  absence  of  an 
allegation  that  decedent  had  no  knowledge  of  the  defective  con- 
dition of  the  side-track,  p.  ISj^ 

Pleading. — Complaint.-r-Omission  of  Material  Averment  Not  Cured 
by  Verdict. — The  omission  of  a  material  averment  of  fact  from  a 
complaint  is  not  cured  by  a  finding  of  the  omitted  fact  in  the 
special  verdict,  p.  166. 

From  the  Hendricks  Circuit  Court.     Reversed. 

J.  T.  Dye,  B.  K.  Elliott,  W.  F.  Ellioti  and  T.  8.  AdamSy 
for  appellant. 

W.  N.  Harding f  A.  R.  Ilovey  and  C.   C.  Hadleyy  for 

appellee. 
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Bakei!,  J. — Action  against  appellant  to  recover  damages 
for  negligently  causing  the  death  of  Henry  E.  Hurshman. 
Demurrer  to  complaint  for  want  of  sufficient  facts  overruled. 
Trial,  and  judgment  for  appellee. 

The  gist  of  the  complaint  is  the  charge  that  appellant 
negligently  constructed  a  side-track,  and  ordered  the  dece- 
dent, an  engineer,  to  run  his  engine  over  it;  and  that  the 
.decedent,  without  fault  on  his  part,  was  killed  by  the  over- 
turning of  the  engine  as  the  result  of  the  giving  way  of  the 
side-track.  There  is  no  averment  that  the  decedent,  before 
going  upon  the  side-track,  did  not  have  full  knowledge  of  its 
dangerous  and  defective  condition. 

In  cases  of  this  character  it  is  incumbent  upon  the  plain- 
tiff to  show  by  the  allegations  of  the  complaint,  not  only 
that  the  decedent  was  free  from  fault,  but  that  the  risk  was 
one  not  knowipgly  assumed  as  an  incident  of  the  service. 
If  the  decedent  had  notice  (actual  or  implied)  of  the  care- 
less and  negligent  construction  of  the  side-track  and  its  dan- 
gerous condition,  and  thereupon  voluntarily  proceeded  to 
run  the  engine  over  the  track,  then  these  conditions  became 
a  risk  which  the  decedent  voluntarilv  assumed.  It  must 
follow,  therefore,  that,  in  order  to  establish  a  breach  of  duty 
creating  a  cause  of  action  against  appellant,  it  was  neces- 
sary to  allege  that  the  decedent  had  no  notice  of  the  con- 
dition of  the  side-track.  Louisville,  etc.,  R.  Co.  v.  Sandford, 
117  Ind.  265;  Brazil  Block  Coal  Co.  v.  Young,  117  Ind. 
520;  Louisville,  etc.,  R.  Co.  v.  Corps,  124  Ind.  427,  8  L.  R 
A.  636;  Wahash,  etc.,  R.  Co.  v.  Morgan,  132  Ind.  430; 
Evansville,  etc.,  R.  Co.  v.  Duel,  134  Ind.  156;  Pennsylvania 
Co.  V.  Congdon,  134  Ind.  226,  39  Am.  St.  251;  Ames  v. 
Lake  Shore,  etc.,  R.  Co.,  135  Ind.  363;  Big  Creek  Stone 
Co.  V.  Wolf,  138  Ind.  496;  Peerless  Stone  Co.  v.  Wray,  143 
Ind.  674;  Louisville,  etc.,  R.  Co.  v.  Kemper,  147  Ind.  561; 
Consolidated  Stone  Co.  v.  Summit,  162  Ind.  297;  Kentucky^ 
etc.,  Co.  V.  Eastman,  7  Ind.  App.  514;  New  Kentucky,  etc., 
Co.  V.  Albani,  12  Ind.  App.  497;  Minty  v.  Union  Pacifir 
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R.  Co.,  2  Idaho  438,  21  Pac.  660,  4  L.  R.  A.  409;  Atchison, 
etc.y  R.  Co.  V.  Wagner,  33  Kan.  660,  7  Pac.  204;  Wood's 
Law  of  Master  and  Servant,  §382. 

Appellee  contends  that  the  error  in  overruling  the  demur- 
rer to  the  complaint  is  harmless  because  the  special  verdict 
includes  a  finding  that  the  decedent  had  no  notice  and  no 
opportunity  to  learn  that  the  side-track  was  in  a  dangerous 
condition.  To  quote  from  Pittsburgh,  etc.,  R.  Co.  v.  Moore, 
152  Ind.  345,  44  L.  R.  A.  638:  "This  is  not  the  law. 
When  a  pleading  is  tested  by  demurrer,  it  must  stand  or  fall 
bv  its  own  averments.  It  can  find  neither  weakness  nor 
strength  from  other  parts  of  the  record."  Furthermore,  the 
supposed  finding  was  not  a  part  of  the  special  verdict.  If, 
in  considering  the  sufficiency  of  a  special  verdict  or  a  special 
finding  of  facts,  a  finding  not  within  the  issues  must  be 
stricken  out  and  disregarded,  certainly  such  a  finding  could 
not  be  considered  to  be  in  the  record  for  the  purpose  of 
supplying  an  issue  omitted  from  the  pleadings. 

Judgment  reversed,  with  directions  to  sustain  the  demur- 
rer to  the  complaint. 

Hadley,  C.  J.,  took  no  part  in  this  decision. 


Ripley  et  al.  v.  The  Mutual  Home  and  Savings 

Association  et  al. 

[No.  18,718.     Filed  February  2.  1900.] 

Afpeai^  and  Error.  —  Special  Judge. —  Competency. —  Objections* — 
Waiver. — Objeotions  to  the  oompetenoy  of  a  special  judge  to  pre- 
side must  be  made  at  the  time,  or  the  right  to  object  thereto  will  be 
waived. 

From  the  Hendricks  Circuit  Court.     Affirmed. 

H.  J.  Everett  and  C.  11.  Everett,  for  appellants. 
Elmer  E.  Stevenson,  for  appellees. 

Monks,  J. — ^All  the  errors  assigned  by  appellants,  except 
the  fifth,  are  predicated  upon  the  theory  that  section  9  of 
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the  act  of  1897  (Acts  1897,  p.  287),  §3406i  Horner  1897, 
§44631  Burns  Supp.,  was  void,  so  far  as  it  provides  that 
all  contracts  theretofore  made  between  borrowers  and  btdld- 
ing  and  loan  associations,  for  the  payment  of  premiums 
without  any  bidding,  are  legalized.  This  question  was 
decided  in  International^  etc.,  Assn.  v.  Wall,  163  Ind.  554, 
adversely  to  appellants'  theory  and  contention. 

By  the  fifth  error  assigned  appellants  attempt  to  challenge 
the  appointment  of  the  special  judge  who  tried  said  cause, 
on  the  ground  that  the  person  appointed  was  incompetent. 
The  record  shows  that  appellants  filed  an  affidavit  for  change 
of  judge  in  the  court  below,  and  that  the  person  appointed 
to  try  said  cause  by  the  judge  of  said  court  was  a  competent 
and  disinterested  attorney  of  said  court.  No  objection  was 
made  by  anyone  to  said  appointment,  nor.  was  it  questioned 
in  any  m^ner  in  the  court  below.  It  is  settled  in  this  State 
that  the  only  questions  not  waived  by  a  failure  to  present 
the  same  in  the  court  below,  and  that  can  be  presented  for 
the  first  time  on  appeal,  are  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  want  of 
jurisdiction  over  the  subject-mfitter  of  the  action.  Yom  v. 
Bracken,  153  Ind.  492;  Elliott's  App.  Proc.,  §§489,  674. 
Under  this  rule,  objections  to  the  competency  of  a  special 
judge  to  preside  must  be  made  at  the  time,  or  the  right  to 
object  thereto  will  be  waived.  Lillie  v.  Trentma7i,  130  Ind. 
16;  Car  gar  v.  Fee,  119  Ind.  536;  Greenwood  v.  State,  116 
Ind.  485;  Schlungger  v.  State,  113  Ind.  295;  Powell  v. 
Powell,  104  Ind.  18;  Rogers  v.  Beauchamp,  102  Ind.  33; 
Adams  v.  Gowan,  89  Ind.  358;  Huffman  v.  Cauble,  86  Ind. 
591;  Stale  v.  Murdoch,  86  Ind.  124;  Feaster  v.  Woodfill, 
23  Ind.  493;  Case  v.  State,  5  Ind.  1. 

Finding  no  available  error  in  the  record,  the  judgment 
is  affirmed. 
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Kaufman  v.  Elder,  Executor,  et  al. 

[No.  19,128.    Filed  February  14,  1900.] 

Dbbgent  and  DiSfmiBxmov.— Debts  of  Testatar.^IAabiliiieB  of  Dis- 
tributees.— Sales  of  Beal  Estate  for  Payment  of  Dtbts, — Contribu- 
tion,— Plaintiff  as  executor  filed  a  petition  to  set  aside  a  oonvey- 
aace  of  eighty  acres  of  land  made  to  defendant  by  testator,  and 
for  the  sale  thereof  for  ^e  payment  of  a  mortgage  and  other 
debts  of  testator.  Defendant  filed  a  cross-complaint  showing  that 
the  mortgage  was  executed  by  testator  upon  241  acres  of  land 
owned  by  testator  which  he  afterward  conveyed  as  gifts,  in 
parcels,  to  several  persons,  including  cross-complainant,  making 
the  several  grantees  defendants  to  the  cross-complaint,  and  asking 
for  the  enforcement  of  a  ratable  contribution  from  alL  Hdd,  that 
the  facts  averred  were  sufficient  to  entitle  cross-complainant  to  a 
decree  making  the  indebtedness  a  charge  against  all  of  the  parcels 
of  land  conveyed  by  testator  as  benefactions  according  to  the 
value  of  the  several  parcels. 

From  the  Vermillion  Circuit  Court.     Reversed. 

M.  0.  Rhoads  and  B.  8.  Aihman^  for  appellant. 
H,  II,  Conley  and  R,  E.  Whitlochy  for  appellees. 

Hadlby,  C.  J. — The  appellee,  Elder,  as  executor  of  Ben- 
jamin F.  McRoberts,  filed  in  the  court  below  his  petition  to 
?ell  real  estate  to  pay  debts.  The  petition  stated  that  the 
testator  left  neither  widow  nor  child;  that  he  left  a  personal 
estate  of  the  value  of  $153,  and  real  estate  of  the  value  of 
$100,  and  a  probable  indebtedness  of  $3,700,  including  a 
debt  of  $2,300  secured  by  the  testator  on  lands  owned  hy 
him  in  his  lifetime.  It  is  then  averred  that  the  testator,  ten 
days  before  his  death,  by  deed,  conveyed  a  certain  eighty 
acres  of  land  owned  by  him,  of  the  probable  value  of 
$4,000,  to  the  defendant,  Nancy  J.  Kaufman,  during  her 
nautral  life,  with  remainder  in  fee  at  her  death  to  the  de- 
fendant, Dana  Lodge,  No.  247,  Knights  of  Pythias;  that 
said  conveyance  was  a  gift,  and  without  any  consideration; 
that  the  testator,  at  the  time  of  said  conveyance,  was  in- 
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debted  to  various  persons  in  the  aggregate  sum  of  $3,700; 
and  that  he  had  remaining,  and  afterwards  acquired,  no  other 
property  subject  to  execution  with  which  to  pay  his  then 
existing  debts;  that  the  testator,  before  said  conveyance,  had 
executed  a  mortgage  on  said  eighty  acres  to  secure  a  debt 
for  $2,300,  which  remains  unpaid. 

Prayer,  that  the  conveyance  be  adjudged  fraudulent  as 
against  creditors,  and  that  the  land  be  ordered  sold  for  the 
payment  of  said  mortgage  and  other  indebtedness  of  the 
estate. 

Appellant's  motion  to  make  the  petition  more  specific  was 
overruled,  as  was  also  her- demurrer  thereto.  She  then  filed 
an  answer  in  two  paragraphs,  to  the  second  of  which  the 
executor's  demurrer  was  sustained.  Defendant,  the  Pythian 
Lodge,  filed  an  answer  in  general  denial. 

Appellant  then  filed  a  cross-complaint,  which  the  exec- 
utor unsuccessfully  moved  to  strike  from  the  files.  The 
executor's  demurrer  to  the  cross-complaint  was  then  filed 
and  sustained.  Trial  on  the  general  issue,  finding  for  the 
executor,  and,  after  denial  of  appellant's  motion  for  a  new 
trial,  judgment  was  rendered  for  the  executor  to  the  effect 
that  the  conveyance  to  the  defendants,  Kaufman  and 
Pythian  Lodge,  "is  hereby  declared  void  as  to  creditors  of 
said  estate,  and  said  real  estate  is  hereby  made  subject  to 
sale  by  said  execntor  to  make  assets  to  pay  the  debts  of  said 
estate;  *  *  *  gaid  real  estate  to  be  sold  to  discharge 
said  mortgage  lien  and  other  debts,  and  the  proceeds  of  such 
sale  shall  be  applied,  first,  to  the  payment  of  said  mortgage 
indebtedness  and  then  to  the  payment  of  other  expenses  and 
claims  in  the  order  of  their  priority;  and  if  anything  remains 
after  paying  all  of  said  indebtedness  and  excuses,  the  same 
shall  be  paid  into  court"  for  further  orders.  The  appraise- 
ment of  the  eighty  acres  filed  was  $3,600. 

The  appellant  has  assigned  error  upon  all  the  adverse  rul- 
ings, but  the  real  (question  involved  arises  upon  the  action 
of  the  court  in  sustaining  the  executor's  demurrer  to  the 
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appellant's  cross-complaint.  It  ia  averred  in  the  cross-com- 
plaint that  the  testator  in  his  lifetime  was  the  owner  in  fee 
of  241  acres  of  land  in  Vermillion  county,  and  that  before  his 
death  he  prepared,  signed,  and  acknowledged  five  different 
deeds  of  conveyancCj^  one  of  which  conveyed  to  the  cross-com- 
plainant the  eighty  acres  in  controversy;  another  of  which 
conveyed  to  said  executor,  Samuel  Elder,  forty  acres;  another 
conveyed  to  Sajlie  A.  McCown  and  Mary  A.  Ayres  forty 
acres;  another  conveyed  to  Ed.  McRoberts  sixty-six  acres; 
and  the  other  conveyed  fifteen  acres  to  the  said  Samuel  El- 
der,  in  trust,  to  pay  for  the  monument  and  other  expenses  of 
the  grantor  and  his  estate;  that,  after  the  execution  of  the 
deeds,  the  testator  delivered  all  of  them  at  the  same  time  to 
one  James,  with  instructions  that  he,  James,  should  keep  all 
of  them  in  his  possession  until  his,  the  grantor's,  death,  and 
thereafter  should  deliver  each  deed  to  the  respective  grant- 
ees therein  named;  that,  pursuant  to  said  instructions,  James 
kept  the  deeds  until  the  death  of  the  testator  and  grantor, 
which  occurred  on  the  26th  day  of  December,  1898,  and  did 
thereafter,  on  the  29th  day  of  December,  1808,  deliver  each 
of  said  deeds  to  the  respective  grantees  named  therein ;  and 
that  each  of  said  grantees  then  and  there  accepted  his  deed, 
and  still  holds  the  same;  that  all  of  said  deeds  were  executerl 
by  the  grantor  without  consideration,  and  were  intended 
by  the  grantor,  and  accepted  by  the  several  grantees,  as  gif t-^, 
except  that  the  said  fifteen  acre  tract  was  intended  and 
accepted  as  a  trust  for  the  use  of  the  grantor;  that  long 
before  the  execution  of  said  deeds,  the  grantor  and  testator 
executed  a  mortgage  upon  all  of  said  241  acres  to  secure  to 
Malone  a  debt  of  t$2,300,  which  is  the  same  mortgage  set 
forth  in  the  petition;  that,  prior  to  said  conveyance,  the  tes- 
tator leased  all  of  said  241  acres  to  one  Robinson  for  one 
year  from  March  1,  1899,  for  a  rental  of  $665,  which  the 
executor  has  not  inventoried  as  assets;  that  said  testator  left 
real  estate  in  the  town  of  Dana,  undisposed  of,  of  the  value 
of  $200,  and  that  the  fifteen  acres  conveyed  to  Elder  in  trust 


160  SUPREME  COURT  OF  INDIANA, 


SCaufman  v.  Elder,  Ex. 


for  the  testator's  estate  is  of  the  value  of  $750.  All  the 
grantees  named  in  said  several  deeds  and  the  lessee  Robinson 
are  made  parties  defendant  to  the  cross-complaint,  includ- 
ing the  executor  in  his  individual  capacity.  Prayer,  that 
each  of  the  defendants  may  be  required  to  answer,  and, 
upon  proof  of  the  facts  alleged,  that  the  court  order  that  said 
rental  of  $665  be  inventoried  as  assets,  and  that  the  deficit 
in  the  fund  created  by  the  personalty  and  by  the  sale  of  the 
Dana  real  estt^te  and  the  fifteen  acres  conveyed  to  the  exec- 
utor, in  trust,  be  assessed  and  levied  ratably  upon  the  lands 
of  the  cross-complainant  and  the  lands  of  the  said  other 
grantees,  conveyed  to  them  by  said  several  deeds,  and  that 
her  title  be  quieted  except  as  against  a  ratable  proportion  of 
the  deficit  in  the  payment  of  debts  and  expenses  of  adminis- 
tration. 

Two  questions  are  propounded  by  the  demurrer  to  the 
cross-complaint:  (1)  Do  the  facts  exhibited  thereby  en- 
title the  cross-complainant  to  a  decree  that  the  debt 
deficit  is  chargeable,  ratably,  according  to  value,  against  all 
the  several  parcels  conveyed  by  the  testator  as  benefactions, 
at  the  same  time  and  upon  the  same  terms,  or,  has  the  exec- 
utor the  right  to  have  the  entire  burden  of  the  deficit 
imposed  upon  a  single  parcel,  as  he  may  elect?  (2)  May 
the  issue  be  made  and  determined  in  a  proceeding  of  this 
character? 

Under  the  avennents  of  the  cross-complaint,  the  convey- 
ances were  by  the  same  act,  at  the  same  time,  and  upon  the 
same  terms;  and  the  lien  of  the  mortgage  and  general  debts 
of  the  estate  had  equal  force  and  effect  against  all  the  241 
acres.  The  equality  of  burden  was  created  by  the  common 
grantor.  It  existed  at  the  time  the  conveyances  were  made. 
Each  parcel  was  accepted  subject  to  the  mortgage  then  upon 
it  and  the  existing  rights  of  creditors.  The  fraud  that  will 
strike  down  these  deeds  for  the  benefit  of  creditors  is  but 
constructive.  There  was  no  mala  fides  in  any  of  the  grant- 
ees, and  probably  none  in  the  grantor.     Exclusive  of  the 
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mortgage  indebtedneaa,  by  the  application  of  the  $665  of 
rents  contracted  for,  and  the  real  estate  in  Dana  undisposed 
of,  and  the  fifteen  acres  directed  to  the  use  of  his  estate, 
would  probably  makexthe  estate  clearly  solvent.  But, -aside 
from  all  questions  of  fraud,  the  faet  is  clear  that  all  the 
lands  conveyed  by  said  several  deeds  are  held  by  the  grantees 
impressed  in  the  same  way,  and  to  the  same  extent,  by  the 
deficit  in  the  payment  of  debts.  In  respect  to  such  situa- 
tions, "It  is  a  doctrine  well  established,  that  when  land  is 
charged  with  a  burden,  the  charge  ought  to  be  equal,  and 
one  part  ought  not  to  bear  more  than  its  due  proportion;  and 
equity  will  preserve  this  equality  by  compelling  the  owner 
of  each  part  to  a  just  contribution."  Stevens  v.  Cooper^  1 
Johns.  Ch.  425,  7  Am.  Dec.  499.  See  also  Falley  v.  Orib- 
ling,  128  Ind.  110;  Cook  v.  Coolc,  92  Ind.  398;  Aiken  v, 
Gate,  37  N.  H.  501;  Stroud  v.  Casey,  27  Pa.  St.  471;  Beck 
V.  T arrant y  61  Tex.  402;  Hall  v.  Morgan,  79  Mo.  47; 
Beall  V.  Barclay,  49  Ky.  261,  265;  Briscoe  v.  Power,  47  HI. 
447;  Allen  v.  Clark,  17  Pick.  47;  McLaughlin  v.  Estate  of 
Curts,  27  Wis.  644.  The  approved  rule  in  such  cases  is  that 
each  part,  under  the  common  burden,  shall  stand  as  principal 
to  the  creditor  for  its  proportion  of  the  whole  debt,  accord- 
ing to  the  aggregate  value  of  the  lands  affected;  and  the 
other  parts  stand  as  its  surety,  thus  securing  full  protection 
to  the  creditor,  and  natural  justice  to  the  several  owners. 
The  same  equitable  principle  is  embodied  in  §2738  Bums 
1894,  relating  to  contribution  by  devisees  and  legatees. 
If  the  cross-complainant,  to  save  the  sale  of  her  land,  had 

• 

paid  off  the  common  mortgage  debt  and  the  other  general 
debts  and  expenses  of  administration,  and  thus  relieved  the 
lands  of  the  other  grantees  from  such  charge,  there  would 
be  no  doubt  of -her  right  to  enforce  ratable  contribution  fn)in 
all.  Falley  v.  Oribling,  supra,  and  other  cases  cited  above. 
And  this  brings  us  to  the  second  proposition :  Is  she  entitled 
to  her  remedy  in  this  proceeding?  We  think  ?ho  U.  Tt  is 
the  policy  of  our  civil  procedure  to  avoid  a  multiplicity  of 
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suits.  By  her  cross-complaint  she  presents  no  defense  to 
the  executor's  petition.  She  confesses  the  charge  asserted 
against  her  land,  and  asks,  only,  that  others  equally  bound 
may  be  brought  in,  and  the  executor's  claim  lodged  pri- 
marily against  all  those  who,  in  equity  and  good  conscience, 
ought  to  pay  it.  The  issue  tendered  is  to  codefendants  and, 
however  determined,  will  neither  delay  nor  injure  the  peti- 
tioner. He  is,  therefore,  in  no  situation  to  say  that  in  hig 
suit  the  defendants  may  iiot  litigate  rights  and  equities 
among  themselves  in  respect  to  his  demand.  The  principle 
involved  is  analogous  though  not  controlled  by  §1226  Bums 
1894,  §1212  Horner  1897,  which  furnishes  sureties  "an 
easy  and  convenient  remedy"  to  settle  in  the  suit  of  the 
payee  the  question  of  suretyship  among  themselves  and 
against  the  principal. 

The  court  has  full  power,  irrespective  of  statute,  sitting 
as  a  probate  tribunal  to  take  cognizance  of  all  equitable 
questions  arising  in  such  cases,  and  will  so  mold  its  orders 
and  decrees  as  will  accomplish  equity  between  the  parties 
before  it.    Galvin  v.  Brittorty  161  Ind.  1,11. 

We  can  not  9gree  with  appellees'  attorneys  that  all  the 
facts  pleaded  in  the  cross-complaint  might  have  been  given 
in  evidence  under  the  general  denial.  The  grantees  of  said 
several  conveyances,  other  than  appellant,  were  not  made 
parties  to  the  petition  to  sell,  and,  without  them  being  before 
the  court,  no  question  as  to  them  could  have  been  litigated. 
Substantially  the  same  facts  pleaded  in  the  cross-complaint 
were  set  up  in  the  second  paragraph  of  the  answer.  These 
facts  constituted  no  defense  to  the  petition,  and  the  demur- 
rer thereto  was  properly  sustained. 

For  error  of  the  court  in  sustaining  the  demurrer  to  the 
cross-complaint,  the  cause  must  be  reversed.  Judgment 
reversed,  with  instructions  to  overrule  the  demurrer  to  the 
cross-complaint. 
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[No.  18,679.     Filed  Oct.  8,  1899.     Rehearing  denied  Feb.  14,  1900.] 

Exemption. — Practice. — Where  ihe  court  has  announced  and  filed 
special  findings  together  with  conclusions  of  law  thereon,  it  is  too 
late  for  defendant  to  raise  the  question  as  to  his  right  of  exemp- 
tion,   pp.  169,  170. 

FraudttIjENT  Conveyances. — Exemption. — A  decree  setting  aside  a 
conveyance  of  real  estate  as  fraudulent  against  the  rights  of  grant- 
ors creditors  does  not  reinvest  grantor  with  title  upon  which  to 
found  a  claim  that  the  land,  or  the  proceeds  arising  from  the  sale 
thereof,  be  awarded  or  set  apart  to  him  by  virtue  of  the  exemption 
statute.    j>.  170. 

Same. — Order  of  Sale. — Execution. — In  an  action  by  creditors  assail- 
ing a  fraudulent  transfer  of  property,  the  court  may  by  its  decree 
direct  that  the  property  be  sold  upon  an  order  of  sale  instead  of  an 
execution,  p,  171. 

Covenants. — Breach  of  Warranty, — Measure  of  Damages. — On  a 
breach  of  covenants  of  warranty  and  partial  eviction  by  reason  of 
the  failure  of  title  to  a  portion  of  the  real  estate  conveyed,  the 
damages  recoverable  are  the  proportionate  part  of  the  purchase 
price  with  interest,   pp.  171-174' 

From  the  Hamilton  Circuit  Court.  Affirmed  condi- 
tionally, ' 

Stephenson,  Shirts  &  Fertig  and  H.  J.  Alexander,  for 
appellants. 

I..W.  Christian  and  W,  S.  Christian,  for  appellee. 

Jordan,  C.  J. — Action  by  appellee  to  set  aside  an  alleged 
fraudulent  conveyance  of  real  estate,  and  to  recover  dam* 
ages  for  a  breach  of  covenants  of  warranty  contained  in  a 
deed  executed  by  appellant  and  wife  to  appellee,  purport- 
ing to  convey  to  the  latter  certain  described  lands.  The 
evidence  is  not  before  us,  and  the  questions  sought  to  be 
presented  for  review  arise  solely  upon  exceptions  reserved 
to  the  Courtis  conclusions  of  law  upon  the  special  finding 
of  facts,  and  in  denying  appellant's  demands  for  exemption 
as  a  resident  householder,  and  in  overruling  certain  motions 
made  by  him  to  modify  the  judgment. 
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The  facts  disclosed  by  the  special  finding  are  substantially 
as  follows:  Samuel  Stem  died  intestate  in  1861,  the  owner 
in  fee  of  eighty  acres  of  land  situated  in  Hamilton  county, 
Indiana,  leaving  surviving  him,  as  his  sole  heirs,  his  wife, 
Jane  Stem,  together  with  eight  children.  By  virtue  of  the 
statutes  of  descent,  said  real  estate  descended,  one-third  to 
said  surviving  wife,  and  the  remainder  to  said  children. 
Mrs.  Stem,  the  wadow,  subsiequently  intermarried,  and  be- 
came the  wife  of  appellant.  After  her  marriage  with  him, 
and  prior  to  July  2,  1883,  he  obtained  warranty  deeds  from 
each  of  said  Stem  children  whereby  they  purported  to  con- 
vey to.liim  all  of  their  right,  title,  and  interest,  present  and 
prospective,  in  and  to  said  real  estate.  On  July  2,  1883, 
appellant,  Richard  McNally,  and  his  said  wife,  Jane  Mc- 
Nally, the  latter  still  holding  an  undivided  one-third  interest 
in  the  land  in  question  by  virtue  of  descent  from  her  former 
husband,  Samuel  Stern,  sold  and  conveyed  by  warranty  deed 
said  tract  of  eighty  acres  to  the  appellee,  Wesley  S.  White, 
for  and  in  consideration  of  the  price  paid,  of  $3,200;  and  on 
said  day  appellant  delivesed  possession  of  the  said  premises 
to  the  appellee.  On  December  24,  1892,  appellee  sold  this 
land  to  one  Frank  W.  Patterson  for  $4,400,  and,  together 
with  his  wife,  conveyed  the  same  by  warranty  deed  to  Pat- 
terson, and  placed  him  in  possession  of  the  premises.  Jane 
McNally,  some  time  in  the  month  of  April,  1893,  died,  the 
wife  of  appellant,  and,  after  her  death,  her  said  children  by 
her  former  marriage  with  Stern  instituted  in  the  Hamilton 
Circuit  Court,  on  August  12rh  of  the  same  year,  an  action 
against  Patterson  and  the  appellee  herein  for  a  partition  of 
the  land  in  question.  After  the  beginning  of  this  action  for 
partition,  Patterson  notified  the  appellee  to  appear  and 
defend  it,  and  appellee  accordingly  notified  appellant,  in 
^witing,  of  the  pendenev  thereof,  and  requested  that  he 
appear  thereto,  and  defend  the  same,  or  be  boimd  by  the 
judgment  rendered  therein.  Fpon  the  receipt  of*  this 
notice,  appellant  appeared  to  said  action,  by  his  attorneys, 
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and  defended  the  same  in  the  name  of  the  defendants 
thereto.  The  venue  of  the  cause  was  changed,  finally,  to  the 
Hancock  Circuit  Court,  wherein  a  trial  by  the  court,  under 
the  issues  joined  between  the  parties,  resulted  in  the  court 
finding  that  four  of  the  plaintiffs  were  each  the  owner  of  the 
undivided  one-twenty-first  in  value  of  said  real  estate,  except 
as  to  ten  acres  thereof,  and  that  two  of  the  plaintiffs  were 
jointly  the  owners  of  an  undivided  one-twenty-first  part  in 
value,  except  as  to  ten  acres,  and  that  the  defendant,  Frank 
W.  Patterson,  appellee's  grantee,  was  the  owner  of  all  the 
remainder  of  said  land;  and  thereupon  the  court  awarded 
a  judgment  of  partition,  and  appointed  commissioners  to 
divide  said  lands  among  said  parties  according  to  their 
respective  interests,  under  the  finding  and  judgment  of  the 
court.  Partition  of  the  premises  was  made  by  said  commis- 
sioners, and  the  respective  interests  of  the  parties,  as  found 
by  the  court,  were  allotted  to  them,  all  of  wliich  was  con- 
firmed by  the  court;  and  it  was  ordered  and  adjudged  that 
the  said  Patterson  yield  and  surrender  to  the  plaintiffs  tht* 
part  set  off  to  them.  On  August  7,  1896,  after  the  rendi- 
tion of  the  final  judgment  in  said  partition  action,  appellee, 
in  order  to  protect  his  grantee,  Patterson,  under  his  cove- 
nants of  warranty,  purchased  the"  land  set  off  to  the  plain- 
tiffs in  said  partition  action  for  the  price  of  $025,  and  caused 
the  same  to  be  conveyed  to  Patterson.  The  court  further 
finds  that  the  purchase  money  of  the  land  sold  by  appellant 
to  appellee  was  $40  per  acre,  and  that  the  total  price  of  the 
seventy  acres,  out  of  which  the  portion  (five-twenty-first 
parts)  allotted  to  the  Stern  heirs  in  the  partition  suit  was 
conveyed,  was  $2,800,  and  that  the  part  of  the  said  purchase 
money  corresponding  to  the  interest  partitioned  to  said  heirs 
was  $666.65.  After  the  sale  and  conveyance  by  appellant 
and  wife  of  the  real  estate  to  appellee,  appellant  purchased 
of  one  Oliver  Armstrong  eighty  acres  of  land,  situated  in 
Tlamilton  county,  Indiana,  and  on  August  24,  1892,  he  and 
his  wife,  Jane,  conveyed  forty  acres  of  this  tract  to  appeal- 
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lant's  fion,  William;  and,  on  August  28,  1898,  appellant, 
then  being  a  widower,  conveyed  the  remaining  forty  acres  of 
said  tract  of  land,  which  at  that  time  was  of  the  value  of 
$2,000,  to  one  Onie  McNally,  wife  of  his  said  son  William, 
reserving  unto  himself  the  use,  possession,  and  control  of 
said  realty  during  hig  natural  life.  This  latter  conveyance 
was  upon  the  consideration  and  condition  that  the  grantee, 
Onie  McNally,  should  provide  the  grantor,  Richard  Mc- 
Nally, with  a  comfortable  home,  and  do  his  washing  during 
the  remainder  of  his  life,  and,  should  he  demand  it,  his  said 
grantee  agreed  to  provide  him  with  suitable  clothing;  and  it 
was  further  stipulated  in  the  deed  that  a  failure  on  her  part 
to  perform  any  of  the  terms,  or  conditions,  was  to  render 
said  conveyance  null  and  void.  The  conveyance  by  appel- 
lant to  Onie  McNally  was  without  any  consideration  other 
than  that  aforesaid  stated.  She  accepted  the  deed  for  the 
land,  and  performed  all  of  its  conditions  upon  her  part  until 
the  3rd  day  of  April,  1894,  when,  under  an  agreement  with 
appellant  and  his  daughter,  Addie  Coverdale,  said  Onie  Mc- 
Nally and  her  husband  conveyed  the  forty  acres  to  said 
Addie  Coverdale,  in  consideration  that  the  latter  would  per- 
form all  of  the  conditions  imposed  by  the  deed  of  appellant 
to  said  Onie  McXally.  On  April  4,  1894,  in  pursuance  of 
the  agreement,  Addie  Coverdale,  together  with  her  husband, 
moved  onto  said  real  estate,  and  appellant  then  came  and 
resided  with  her  upon  the  land,  and  has  since  that  date 
continued  to  live  and  make  his  home  with  his  said  daughter, 
Mrs.  Coverdale,  and  she  has  provided  for  him  in  accord- 
ance with  the  provisions  of  said  deed.  Appellant,  since 
June,  1893,  has  been  unable  to  perform  manual  labor,  and 
is  now  seventy-six  years  of  age,  infirm,  and  in  bad  health; 
and  the  court  finds  that  a  reasonable  value  for  the  services 
already  rendered  by  Addie  Coverdale  for  appellant,  since 
the  date  of  the  conveyance  of  the  land  to  her  is  $500,  over 
and  above  the  proceeds  derived  by  her  for  the  rent  of  the 
land.     After  the  conveyance  of  the  forty  acres  by  Onie 
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McXally  to  Mrs,  Coverdale,  the  latter,  together  with  appel- 
lant, mortgaged  the  land  to  secure  the  payment  of  $500, 
the  greater  part  of  which  money  was  expended  in  making 
repairs  and  improvements  on  the  land,  $85  thereof  being 
used  in  the  defense  of  the  aforesaid  partition  suit.  The 
court  finds  facts  showing  that,  at  the  time  of  the  conveyance 
of  the  said  forty  acres  by  appellant  to  Onie  McNally,  and 
by  the  latter  to  Mrs.  Coverdale,  appellant  considered  the 
claims  which  the  children  of  Samuel  Stern  were  asserting 
to  the  land  conveyed  to  him  by  appellee  as  unjust,  and  that 
by  means  of  said  conveyance  appellant  intended  to  secure 
a  support  for  himself  in  his  old  age,  and  thereby  hinder  and 
prevent  the  collection  of  any  judgment  that  might  be  ren- 
dered against  him  rising  out  of  or  connected  with  the  claims 
made  by  said  heirs  of  Samuel  Stern,  and  in  this  manner  he 
intended  by  said  conveyance  to  defraud  the  appellee.  The 
court  finds  that  the  conveyance  of  said  land,  so  far  as  the  fu- 
ture services  to  be  rendered  by  the  grantee  are  concerned,  is 
without  any  consideration,  and  operates  to  hinder  and  ])re- 
vent  the  collection  of  any  judgment  that  may  be  recovered 
by  appellee  against  appellant,  all  of  which  appellant  and  his 
said  grantees,  at  the  time  of  the  conveyance,  well  knew;  and 
the  court  finds  that  to  the  extent  that  Mrs.  Coverdale  has 
performed  the  conditions  and  consideration  upon  her  part, 
under  said  deed,  she  ought  to  be  considered  as  acting  in  good 
faith,  but  that  the  conveyance,  as  to  the  consideration  for 
the  land  to  be  paid  by  future  services,  operates  or  results  as 
a  fraud  upon  the  rights  and  claim  of  the  appellee. 

After  the  conveyance  of  the  said  forty  acres,  appellant 
had  left  no  other  property  subject  to  execution,  and  his  said 
condition  in  this  respect  has  ever  since  continued  unchanged. 
The  court's  conclusion  upon  the  facts  foimd  is  to  the  effect 
that  the  plaintiff  is  entitled  to  recover  a  personal  judgment 
against  defendant,  Richard  McXally,  for  the  sum  of  $1,000, 
as  damages  for  a  breach  of  his  covenants  of  warranty.  Sec- 
ond, that  the  judgment  rendered  in  the  partition  action  by 
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the  Hancock  Circuit  Court  is  binding  on  the  defendant^ 
McNally,  and  establishes  his  liability  upon  the  covenants  of 
warranty  to  plaintiff,  and  that  the  conveyance  of  the  real 
estate  to  Addie  Coverdale  should  bd  set  aside,  as  to  plain- 
tiff, as  constructively  fraudulent,  subject,  however,  to  the 
mortgage  of  $500,  and  subject  to  the  $500  allowed  her 
for  her  services,  and  that  the  said  real  estate  ought  to  be 
sold  subject  to  the  $500  mortgage  and  the  proceeds  arising 
therefrom  should  be  applied  as  follows:  (1)  To  the  pay- 
ment of  the  $500  in  favor  of  Addie  Coverdale;  (2)  to  the 
payment  of  the  cost  of  this  action;  (3)  to  the  payment  of  the 
judgment  rendered  herein  in  favor  of  the  plaintiff;  (4)  the 
remainder,  if  any,  to  the  clerk  of  the  Hamilton  Circuit 
Court,  for  the  use  and  benefit  of  whomsoever  may  be  en- 
titled thereto. 

A  judgment  for  $1,000  was  rendered  in  favor  of  the 
plaintiff,  and  the  court,  by  its  decree,  set  aside  the  convey- 
ance in  question,  so  far  as  it  affected  the  rights  of  appellee, 
and  ordered  that  the  land  be  sold  ^vithout  appraisement,  and 
the  proceeds  applied  in  accordance  with  the  conclusions  of 
law.  Appellant  reserved  exceptions  to  the  several  conclu- 
sions of  law.  After  the  court  had  announced  and  filed  its 
special  finding  of  facts  with  its  conclusions  of  law  thereon, 
and  prior  to  the  rendition  of  judgment  on  said  finding, 
appellant  filed,  and  presented  to  the  court,  a  verified  appli- 
cation, whereby  he  demanded  an  exemption  of  $600  of 
property  from  sale  as  a  resident  householder.  This  demand, 
over  appellant's  exceptions,  the  court  denied.  After  judg- 
ment was  rendered,  appellant  then  moved  the  court  to 
modify  its  judgment  as  follows:  (1)  That  it  direct  in 
its  judgment  that  appellant's  life  estate  in  said  land  be  not 
sold;  (2)  that  the  court  order  and  direct  that  the  land  be 
sold  upon  execution,  to  be  issued  upon  the  judgment  recov- 
ered, and  not  upon  decree;  (3)  that  the  decree  be  so  modi- 
fied as  to  direct  said  land  to  be  sold  subject  to  appellant's 
claim  for  exemption,  and  that  the  sheriff  be  ordered  to  allow 
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appellant  his  exemption;  (4)  that  the  judgment  and  decree 
be  so  modified  as  to  provide  that  the  property  embraced  in 
appellant's  schedule,  filed  therein,  l)e  appraised  by  the  sher- 
iff, as  provided  by  law,  and  that  his  life  estate  in  the  lands 
be  valued  and  exempted  to  him  for  a  term  of  years,  etc. 
This  motion  to  modify  was  overruled,  and  this  action  of  the 
court,  together  with  the  overruling  of  appellant's  demand 
for  exemption,  and  the  several  conclusions  of  law  upon  the 
special  finding  of  facts,  are  assigned  as  errors. 

If  appellant  could  have  availed  liimself  of  any  rights  of 
exemption  as  a  resident  householder,  he  ought  to  have  sea- 
sonably presented  such  question  by  answer,  and  tendered 
an  issue  thereon  before  trial.  Certainly  the  question  of 
exemption  coulcj  not  be  presented,  as  it  was,  after  the  court 
had  filed  its  special  finding,  which  is  entirely  silent  upon  this 
feature  of  the  case.  The  matter  of  appellant's  exemption, 
if  available  to  him  in  this  case,  could  not  be  properly  raised 
by  the  methods  which  he  employed.  Consequently,  the 
court,  for  this  reason  alone,  was  justified  in  denying  his  de- 
mand for  exemption.  Chandler  v.  Jessup,  182  Ind.  351; 
Phenix  Tns.  Co,  v.  Fielder,  133  Tnd.  557.  But  aside  from 
the  question  as  to  the  mode  of  procedure  employed  in  this 
case,  upon  no  view  do  we  think  appellant  could  have  de- 
manded in  this  action  that  the  real  estate  in  question,  or  the 
proceeds  arising  from  the  sale  of  the  foe,  should  be  awarded 
to  him  by  the  court,  in  whole  or  in  part,  as  exempt.  It  is 
true  that  the  property  of  a  resident  householder,  which  falls 
within  the  provisions  of  our  exemption  law,  is  not  liable  to 
the  claims  of  creditors  arising  out  of  contract,  and  when  the 
conveyance  or  transfer  of  said  property  to  another  is  assailed 
by  his  creditors  as  fraudulent,  as  a  general  rule,  it  may  be 
ehown  in  such  actions  upon  the  trial,  as  a  defense,  that  the 
property  in  dispute,  at  the  time  of  the  alleged  fraudulent 
conveyance,  under  the  provisions  of  the  exemption  statute, 
was  beyond  the  reach  of  creditors,  and  that  the  latter  were, 
therefore,  not  in  a  position  tu  attack  the  transfer.     Phenix 
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Ins.  Co,  V.  Fielder,  supra;  Citizens  State  Bank^  etCj  v. 
Harris,  149  Ind.  208. 

But  this  is  not  the  question  sought  to  be  presented.  In 
the  case  at  bar,  as  the  court  finds  and  adjudges,  appellant, 
having  fraudulently  conveyed  his  land  to  another,  is  not 
in  an  attitude,  under  the  circumstances,  to  demand  that  the 
conveyance  be  annulled  and  the  property  turned  over  to 
him  under  his  demand  for  exemption.  The  issue  tendered 
by  the  complaint,  in  respect  to  the  fraudulent  conveyance, 
was  more  especially  between  the  plaintiff  and  the  party  who 
claimed  title  to  the  land  through  said  conveyance.  Appel- 
lant, having  fraudulently  Conveyed  his  property,  certainly 
could  not,  for  his  own  benefit,  legitimately  reclaim  it,  or 
demand  that  the  proceeds,  arising  out  of  the  sale  ordered 
by  the  court,  be  awarded  to  him  under  the  provisions  of  our 
exemption  laws.  The  decree  of  the  court,  setting  aside  the 
conveyance  as  fraudulent,  against  the  rights  of  appellant's 
creditors,  in  no  manner  served  to  reinvest  him  with  title 
to  the  land.  The  decree  simply  established  that  the  con- 
veyance in  controversy  was  null  and  void  so  far  as  it  affected 
the  rights  of  appellee,  a  creditor,  in  collecting  his  claim  for 
damages.  The  conveyance  in  question,  as  between  the 
grantor  and  his  grantee,  was  valid,  and  was  only  open  to 
the  attack  of  the  former's  creditors  who  were  in  a  position 
to  assail  it  as  fraudulent.  As  to  all  others,  it  is  valid,  and 
must  stand.    Kilts  v.  Willson,  140  Ind.  604, 

Section  715  Burns  1894,  §703  R.  S.  1881  and  Homer 
1897,  provides  that  "An  amount  of  property,  not  exceeding 
in  value  $600,  owned  by  any  resident  householder,  shall  not 
be  liable  to  sale  on  execution  or  any  other  final  process  from 
a  court,  for  any  debt  growing  out  of  or  founded  upon  a  con- 
tract," etc.  As  the  land  had  been  conveyed  away  by  appel- 
lant, and,  as  we  have  heretofore  said,  the  judgment  of  the 
court  simply  canceled  such  conveyance,  so  far  as  the  rights 
of  his  creditors  were  concerned,  and  did  not  operate  to  invest 
him  with  the  title  of  which  he  had  devested  himself,  there- 
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fore,  under  the  provisions  of  the  statute  of  exemption,  he  has 
no  right  nor  title  upon  which  to  found  his  claim  that  the 
land,  or  the  proceeds  arising  out  of  the  sale  under  the  court's 
decree,  or  any  part  thereof,  be  awarded  or  set  apart  to  him 
by  virtue  of  the  exemption  statute.  Mandhve  v.  Burton,  1 
Ind.  39;  Holman  v.  MaHiny  12  Ind.  563;  Jones  v.  Dipert, 
123  Ind.  594;  Chandler  v.  Jessup,  132  Ind.  351;  Phenix 
Ins.  Co.  V.  Fielder^  133  Ind.  557. 

It  is  insisted  that  appellant  ought  to  have  been  allowed 
an  exemption  out  of  the  life  estate  which  he  seems  to  have 
reserved  in  the  land.  But  if  this  be  true,  as  heretofore 
stated,  he  ought  to  have  interposed  such  claim  by  way  of  an 
answer,  and  had  his  rights  in  the  matter  determined  upon 
the  trial.  Appellant  can  not  successfully  deny  the  right 
of  the  court,  under  the  circumstances,  to  direct,  as  it  did, 
that  the  land  in  controversy  be  sold  upon  a  decretal  order, 
instead  of  the  sale  being  made  upon  execution.  The  rule 
is  well  settled  that,  in  an  action  by  creditors,  in  a  court  of 
equity,  assailing  a  fraudulent  transfer  of  property,  the 
court  may  by  its  decree  direct  that  the  property  be  sold  upon 
an  order  of  sale  instead  of  an  execution.  The  creditor,  hav- 
ing  already  been  hindered  in  the  collection  of  his  debt, 
ought  not,  as  a  general  proposition,  be  further  delayed  by 
being  compelled  to  resort  to  an  execution.  Vandever  v. 
Hardy,  51  Ind.  499;  Baiik  v.  W//i7c,  6  X.  Y.  236,  and 
cases  cited;  Miller  v.  Sherry ^  2  Wall.  237;  Neal  v.  Foster, , 
36  Fed.  29. 

Keither  did  the  court  err  in  ordering  that  the  sale  of 
the  real  estate  be  made  without  the  benefit  of  the  appraise- 
ment law.  The  conveyance  being  fraudulent,  as  found  by 
the  court,  the  property  was,  consequently,  under  the  express 
provisions  of  §755  Bums  1894,  §743  R  S.  1881  and  Hor- 
ner 1897,  subject  to  be  sold  without  appraisement.  Muggr, 
V.  ndgemeier,  81  Ind.  120. 

It  is  next  contended,  that,  under  the  specific  facts  set 
forth  in  the  special  finding,  the  court  did  not  adopt  the  cor- 
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rect  nile  for  the  measure  of  damages,  and  that  its  conclu- 
sion of  law,  in  this  respect  at  least,  is  erroneous.  The 
special  finding  discloses  that  the  court  acted  upon  the  theory 
that  the  $925  paid  by  appellee  to  the  Stern  heirs,  to  secure 
their  superior  title,  with  interest  thereon  from  the  date  of 
payment  of  this  sum,  was  the  legitimate  measure  of  appel- 
lee's damages  for  the  breach  of  the  covenants  of  warranty  in 
appellant's  conveyance.  The  general  rule,  and  the  one  ordi- 
narily enforced  in  this  jurisdiction,  is  that,  on  a  breach  of 
covenants  of  warranty  in  a  conveyance  of  real  estate,  where 
there  is  an  entire  failure  of  title,  the  whole  purchase  money, 
-with  interest  thereon,  is  the  measure  of  damages.  Where, 
however,  there  is  but  a  partial  eviction,  as  in  this  case,  by 
reason  of  the  failure  of  title  to  a  portion  only  of  the  prem- 
ises conveyed,  as  a  general  rule  the  damages  recoverable  are 
the  proportionate  part  of  the  purchase  price,  with  interest. 
Eeese  v.  McQuilhin,  7  Ind.  450;  Phillips  v.  Reicheri,  17 
Ind.  120,  79  Am.  Dec.  463;  Burton  v.  Reeds,  20  Ind.  87; 
Wood  V.  Bibhins,  58  Ind.  392;  Wilson  v.  Peelle,  78  Ind. 
884;  American,  etc,  Co.  v.  Seitz,  101  Ind.  182;  Rhea  v. 
Swain,  122  Ind.  272. 

Chancellor  Kent,  in  his  Commentaries,  states  the  rule  as 
follows:  "The  buyer,  on  the  covenants  of  seisin,  recovers 
back  the  consideration  money  and  interest  and  no  more. 
The  interest  is  to  countervail  the  claim  for  mesne  profits,  to 
,  which  the  grantee  is  liable,  and  is,  and  ought  to  be,  com- 
mensurate in  point  of  time  with  the  legal  claim  to  mesne 
profits."     4  Kent  (12th  ed.),  475. 

The  finding  discloses  that  at  the  time  of  the  conveyance 
of  the  land  by  appellant  and  wife,  the  latter  owned  and 
held  in  fee  the  undivided  one-third  thereof.  This  interest 
she  had  acquired  by  descent,  as  the  widow  of  her  former 
husband.  Her  right,  therefore,  there  being  children  alive 
by  her  previous  marriage  with  Stern,  during  her  subsequent 
coverture,  to  alienate  her  said  interest  in  the  land  was,  by 
virtue  of  section  eighteen  of  the  statute  of  descent,  §2641 
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Bums  1894,  §2484  R.  S.  1881  and  Horner  1897,  sus- 
pended, except  under  the  conditions  therein  provided.  Her 
children  by  the  previous  marriage,  however,  did  not  become 
seized  with  the  title  to  her  said  interest  in  the  land  until  her 
death  in  April,  1893,  when,  under  the  provisions  of  the 
above  section,  it  descended  to  them  in  fee  simple  as  her 
forced  heirs,  and  from  that  time  forward  they  were  the 
paramount  owners  thereof,  entitled  to  the  possession  and  use 
of  said  interest,  assuming,  however,  as  we  do,  that  they  were 
not  estopped  by  the  warranty  deed  which  they  seemed  to 
have  executed  to  appellant. 

The  court  finds,  as  we  have  seen,  that  the  part  of  the 
seventy  acres  from  which  appellee's  grantee,  Patterson,  was 
evicted,  represented  $666.65  of  the  purchase  price  of  said 
seventy  acres.  The  exact  day  in  April,  1898,  upon  which 
the  wife  of  appellant  died  is  not  disclosed  by  the  court's 
finding.  Assuming,  however,  that  it  occurred  on  the  fif- 
teenth day  of  that  month,  the  interest  on  said  sum  of 
$666.65,  from  that  date  to  the  time  of  the  court's  finding, 
January  15,  1898,  would  be  in  round  numbers  $190;  mak- 
ing the  total  amount,  principal  and  interest,  $856.65.  This, 
we  think,  under  the  facts  in  this  case,  is  the  proper  measure 
of  appellee's  damages.  The  amount  $1,000,  assessed  by  the 
court,  is  in  excess  of  the  amount  to  which  appellee  is  shown 
to  have  been  entitled,  and  is,  therefore,  not  sustained  by 
the  case  or  Mooney  v.  Burchardy  84  Ind.  285. 

As  to  the  effect  of  the  warranty  deeds  obtained  by  appel- 
lant for  the  lands  in  dispute  from  the  Stern  heirs  prior  to 
his  conveyance  of  the  premises  to  appellee,  we  need  intimate 
no  opinion,  as  that  question  seems  to  have  been  determined 
and  settled  between  the  parties  by  the  judgment  of  the 
Hancock  Circuit  Court,  and  all  parties  concerned  seem  to 
have  abided  by  this  judgment,  and,  be  the  v«»ame  right  or 
wrong,  it  is  not  now  open  to  review  in  this  action. 

We  think  that,  under  the  facts  foimd,  the  amount  of 
recovery  awarded  by  the  court  is  too  great  in  the  sum  of 
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$143.35,  and,  in  this  respect,  and  in  this  only,  the  court 
erred  in  its  conclusions  of  law. 

If  the  appellee  will,  therefore,  within  thirty  days  from 
this  date,  enter  a  remittitur  of  $143.35  upon  the  judgment 
below  as  of  the  date  of  its  rendition,  it  will  be  affirmed  at 
his  cost;  otherwise,  the  judgment  will  be  reversed,  and  the 
cause  remanded  to  the  lower  court,  with  instructionfl  to 
restate  its  conclusions  of  law  in  respect  to  the  amount  of 
recovery,  in  accordance  with  this  opinion,  and  to  render 
judgment  accordingly. 

On  Petition  for  Beheabing. 

Jordan,  J. — Appellant  petitions  for  a  rehearing  in  this 
case  for  the  reasons  asserted,  among  others,  that  we  erred 
in  holding  that  appellee  was  entitled  to  interest  upon  the 
amount  of  his  damages  from  the  death  of  appellant's  wife, 
instead  of  deciding,  as  it  is  insisted  we  should,  that  he  is 
entitled  to  interest  only  from  the  date  of  the  partition  of 
the  lands  under  the  order  of  the  Hancock  Circuit  Court. 
Second,  that  we  erred  in  holding  that  appellant  was  not 
entitled,  as  a  householder,  to  claim  that  his  life  estate  in  the 
lands  in  question  was  exempt  from  the  sale  under  the  decree. 

We  held  in  the  original  opinion  that,  under  tho  pleadings 
in  the  case,  no  issue  as  to  appellant's  right  of  exemption  was 
tendered,  and  that  it  was  too  late  to  raise  the  question  in  the 
manner  attempted  after  the  filing  of  the  court's  special  find- 
ing. It  is  true  there  are  some  statements  in  the  finding,  in 
respect  to  the  value  of  appellant's  life  estate,  and  other  prop- 
erty aside  from  the  land  in  dispute,  but  in  regard  to  the  ques- 
tion of  appellant's  being  a  resident  householder,  the  finding 
is  silent;  and  it  is  sought  for  the  first  time,  under  the 
application  subsequently  filed,  to  inject  that  issue  into  the 
case. 

It  is  contended  that  appellant,  under  the  general  denial, 
which  was  the  only  answer  filed  by  him,  had  the  right  to 
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show,  and  did  show,  that,  under  his  alleged  fraudulent  deed, 
whereby  he  conveyed  the  land  in  controversy  to  his  daugh- 
ter-in-law, Onie  McNally,  •  he  had  reserved  a  life  estate 
therein,  and  therefore  was  in  a  position  to  demand  that  such 
estate  in  the  land  be  exempted  from  the  efiFects  of  the  judg- 
ment. This  contention  can  not  be  sustained.  The  com- 
plaint assailed  the  deed  in  question,  upon  the  ground  that  it 
was  a  fraud  upon  the  plain tiflF's  rights  as  a  creditor;  and  so 
far  as  it  interfered  with  such  rights,  it  sought  to  avoid  this 
deed  as  an  entirety,  and  not  in  parts. 

It  is  true  that  the  special  finding  discloses  that  appellant, 
by  this  deed,  reserved  unto  himself  the  use,  possession,  and 
control  of  the  land  during  his  life;  but  this  deed,  as  the 
court  found,  was  fraudulent  as  to  appellee,  and  the  force 
and  operation  of  the  decree  was  to  avoid  or  cancel  it  in  toto, 
80  far  as  it  interfered  with  plaintiff's  rights  as  a  complaining 
creditor.  The  conveyance  by  appellant  of  the  fee  to  his 
grantee,  and  the  reservation  imto  himself  of  a  life  estate, 
were  a  part  of  the  same  fraudulent  transaction,  and  both 
depend  upon  the  same  deed  of  conveyance;  and  the  fraud 
affected  the  deed  as  to  both,  so  far,  at  least,  as  the  rights 
of  appellee,  the  complaining  creditor,  are  concerned;  and 
the  law,  under  the  circumstances,  would  not  have  justified 
the  court  in  holding  that  the  deed,  conve\ang  the  land  in 
fee,  was  void  against  appellee,  but  valid  as  tjp  the  reservation 
of  the  life  estate  therein. 

Appellant  can  not  demand,  under  the  circumstances,  that 
his  fraudulent  deed  be  avoided  only  in  part.  If  it  is  void,  as 
against  appellee,  so  far  as  it  purported  to  convey  the  estate 
in  fee  simple  to  the  grantee,  it  certainly  can  not  be  upheld 
as  to  the  reservation  of  the  life  estate  in  question,  to  the 
extent  of  requiring  that  the  land  be  sold  subject  to  such  . 
encumbrance.  The  deed,  being  set  aside,  or  canceled  in 
its  entirety,  upon  the  grounds  that  it  was  fraudulent  as 
against  appellee,  we  fail  to  recognize  how  appellant  can, 
under  such  circumstances,  claim  that  his  alleged  life  estate, 
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which  rests  upon  such  fraudulent  deed,  shall  be,  as  against 
appellee,  in  any  manner  protected  or  upheld. 

We  have  again  considered  alt  of  the  questions  involved  in 
this  case,  and  are  satisfied  with  the  conclusions  reached 
thereon  at  the  original  hearing.  The  petition  is  therefore 
overruled. 


,  Riley,  Administratrix,  v.  Allen. 

54    176  '  ' 

^  ^j^]  [No.  18,920.    Filed  February  15,  1900.] 

^^  .^1  Appeal  and  Error  — Record,— Instructions, — In  order  to  make  in- 
structions a  part  of  the  record  without  a  bill  of  exceptions  the 
record  must  affirmatively  show  that  they  were  filed  with  the  clerk 
after  being  given  or  refused. 

From  the  Boone  Circuit  Court.     Affirmed. 

T.  c7.  Terhune,  for  appellant. 

S,  M.  Ralston  and  M.  Keefsy  for  appellee. 

Monks,  J. — Appellant  asks  a  reversal  of  this  cause  for  al- 
leged errors  of  the  trial  court  in  giving  certain  instructions, 
and  in  refusing  to  give  the  instructions  requested  by  her. 

The  instructions  given  by  the  court,  and  the  instruction^ 
requested  by  appellant  and  refused  by  the  court,  were  not 
made  a  part  of  the  record  by  a  bill  of  exceptions,  or  an  order 
of  court,  and  the  record  does  not  show  that  those  given  were 
filed  after  they  were  given  and  excepted  to,  nor  that  those 
requested  by  appellant  were  filed  after  being  refused  and 
the  refusal  excepted  to.  Appellee  insists  that  in  such  con- 
dition of  the  record  the  instnictions  given  and  those  refused 
are  no  part  of  the  record,  and  no  question  is,  therefore,  pre- 
sented concerning  the  correctness  of  said  instructions,  or 
either  one  of  them.  This  contention  of  appellee  must  be 
sustained. 

It  is  settled  that  to  make  instructions  given  or  refused  a 
part  of  the  record  without  a  bill  of  exceptions  or  order  of 
court,  they  must  l)e  filed  after  being  given  or  refused. 
Merely  writing  on  the  margin,  or  at  the  close  of  each  instruc- 
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tion,  "Refused  and  excepted  to",  or  "Given  and  excepted 
to",  and  showing  who  took  said  exception,  and  dating  said 
memorandum,  and  the  judge  signing  the  same,  does  not 
make  the  instructions  a  part  of  the  record,  but  after  such 
exception  they  must  be  filed,  and  the  record  must  aflSrma- 
tively  show  that  fact  before  they  are  a  part  of  the  record. 
Krom  V.  VermillioTiy  143  Ind.  75,  77;  Louisville,  eic.y  R. 
Co.  V.  Wright,  115  Ind.  378,  393,  394,  and  cases  cited; 
Childress  v-.  Callender,  108  Ind.  394;  Blount  v.  Rick,  107 
Ind.  238,  240,  241,  and  cases  cited;  Landwerlen  v.  Wheeler, 
106  Ind.  523;  Elliott's  App.  Proc.  §792;  Woolen's  Trial 
Proc.  §4063;  Ewbank's  Manual  §28.  Instructions  are  not 
a  part  of  the  record  when  merely  copied  therein.  Olds  v. 
Deckman,  98  Ind.  162. 

Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed. 


Barnhart  V,  The  State. 


[No.  19,086.     Filed  Februarv  15,  1900.]  im   177 

167   108 

Criminal  IjAW.—fiurglary. -^Indictment. — An  information  charging  i^ 
that  defendant  did  then  and  there  unlawfully,  feloniously,  and  \t6\  ^1 
burglariously  in  the  night-time,  break  and  enter  into  the  bam  of  F. 
with  intent  then  and  there  feloniously  and  burglariously  to  take, 
steal,  and  carry  away  certain  pieces  of  meat  then  and  there  situate, 
said  meat  being  then  and  there  of  the  value  of  $8,  contrary,  etc., 
is  bad  for  failing  to  allege  that  the  meat  was  the  property  of  an- 
other than  the  accused. 

From  the  De  Kalb  Circuit  Court.     Reversed. 

L,  J.  Blair  and  P.  V,  Iloffmariy  for  appellant. 
TT.  L.  Taylor,  Attorney-General,  Merrill  Moores,  0.  G. 
Hadley,  Willis  Rhoads  and  /.  E.  Pomeroy,  for  State. 

Baker,  J. — Appellant  was  convicted  of  burglary.  He 
assigns  that  the  court  erred  in  overruling  his  motions  in 
arrest  of  judgment  and  for  a  new  trial. 

The  information  charges  that  appellant,  on  April  8,  1899, 
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at  De  Kalk  county,  Indiana,  "did  then  and  there  unlaw- 
fully, feloniously  and  burglariously  in  the  night-time,  break 
and  enter  into  the  bam  of  one  Frank  Fiske  then  and  there 
situate,  with  intent  then  and  there  feloniously  aaid  burgla- 
riously to  take,  steal  and  carry  away  certain  pieces  of  meat 
then  and  there  situate,  said  meat  being  then  and  there  of 
the  value  of  three  dollars,  contrary"  etc.  Is  a  public 
offense  stated  with  sufficient  certainty  to  withstand  the 
motion  in  arrest? 

Burglary  is  defined  in  these  words:  "Whoever,  in  the 
night-time,  breaks  and  enters  into  any  *  *  *  bam 
*  *  *,  with  intent  to  commit  a  felony,  is  guilty  of  bur- 
glary." §2002  Bums  1894,  §1929  R.  S.  1881  and  Homer 
1897.  And  petit  larceny :  "Whoever  shall  feloniously  steal, 
take  and  carry,  lead,  or  drive  away  the  personal  goods  of 
another,  of  the  value  of  any  sum  less  than  twenty-five  dol- 
lars, is  guilty  of  petit  larceny."  §2007  Bums  1894,  §1934 
R  S.  1881  and  Homer  1897.  Petit  larceny,  by  the  statutes 
of  this  State,  is  a  felony.  SJiort  v.  State,  63  Ind.  376.  In 
the  information  under  consideration  the  breaking  and  entry 
are  sufficiently  stated;  but  these  do  not  constitute  burglary. 
That  crime  is  committed  only  when  the  breaking  and  entry 
are  done  "with  intent  to  commit  a  felony".  The  particular 
felony  intended  should  be  stated.  The  general  charge  "with 
intent  to  commit  a  felony"  is  not  such  a  description  as  would 
enable  the  defendant  to  plead  his  conviction  or  acquittal  in 
bar  of  another  prosecution  for  the  same  offense.  People  v. 
Nelson,  58  Cal.  104;  State  v.  Lockhart,  24  Ga.  420;  State 
V.  Williamson,  3  lleisk.  (Tenn.),  483;  Portwood  v.  State, 
29  Tex.  47.  It  would  be  adequate,  at  least  as  against  a 
motion  in  arrest,  to  allege  that  the  defendant  broke  and 
entered  into  the  building  "with  intent  to  commit  larceny 
therein."  People  v.  Shaher,  32  Cal.  36;  State  v.  Jennings, 
79  Iowa  513,  44  N.  W.  799.  But  if  the  intent  be  not  so 
laid,  the  pleader  should  aver  that  the  defendant  broke  and 
entered  with  intent  to  do  certain  things,  the  doing  of  which 
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16  denounced  by  the  statute  as  a  felony.  If  a  crime — ^for 
example,  conspiracy  to  commit  a  felony, — ^is  not  complete 
without  the  performance  of  certain  acts  "with  intent  to 
commit  a  felony^',  the  elements  of  the  intended  felony  must 
be  fully  disclosed,  so  that  the  court  may  see  that  a  public 
offense  is  in  fact  charged.  Landringham  v.  StatSy  49  Ind. 
186;  State  v.  McKinstryy  50  Ind.  465;  Scudder  v.  State, 
62  Ind.  13;  Miller  v.  State,  79  Ind.  198;  Smith  v.  State,  93 
Ind.  67;  McKee  v.  State,  111  Ind.  378;  Musgrave  v.  Siate^ 
133  Ind.  297.  But,  manifestly,  the  pleading  of  an  intended 
felony  as  an  element  of  some  other  crime  is  a  very  different 
thing  from  pleading  the '  intended  felony  as  a  committed 
felony  for  which  the  defendant  is  to  be  tried.  In  the  case 
of  a  breaking  and  entry  with  intent  to  commit  larceny,  the 
crime  of  burglary  is  complete  whether  the  one  who  broke 
and  entered  effectuated  his  intent  to  commit  larceny  or  not. 
If  he  accomplished  his  larcenous  purpose  and  were  being 
held  to  trial  for  larceny,  the  indictment  or  information,  to 
be  sufficient,  must  contain,  among  other  things,  a  descrip- 
tion of  the  property  and  state  the  value  thereof  and  the 
name  of  the  owner.  And  this  is  so,  not  because  that  species 
of  the  genus  felony  might  not  be  otherwise  described,  but 
because  the  defendant  is  entitled  to  such  a  particularization 
of  the  individual  instance  of  the  species  larceny  as  will 
protect  him  from  a  second  prosecution  for  the  same  offense. 
"Feloniously  to  steal,  take  and  carry  away  one  pair  of  boots 
of  the  value  of  $5,  belonging  to  John  Smith,"  is  not  a 
statement  of  the  elements  of  larceny  in  general,  but  does 
denote  a  particular  case  of  that  crime.  Larceny  in  general 
18  committed  whenever  one  "feloniously  steals,  takes  and 
carries  away  the  personal  goods  of  another".  Now,  if  the 
one  who  breaks  and  enters  does  not  carry  out  his  larcenous 
design,  how  can  the  pleader  give  the  particulars  of  the 
felony  intended  but  not  committed?  IIow  can  he  describe 
the  goods,  state  the  value  and  name  the  owner,  if  the  build- 
ing contain  many  articles,   of  various  values,   of  divers 
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owners?  And  it  has  been  held  by  this  court  that  indict- 
ments for  burglarious  breakings  and  entries  with  larcenous 
intent  were  sufRcient  that  failed  to  describe  the  goods  or 
state  the  value.  Hunter  v.  State,  29  Ind.  80;  Short  v. 
State,  63  Ind.  376;  Dawson  v.  State,  66  Ind.  442;  Burrows 
V.  State,  84  Ind.  629;  Choen  v.  State,  85  Ind.  209;  Sims  v. 
State,  136  Ind.  358.  In  each  of  these  cases  the  owner  of 
the  goods  was  named.  By  naming  the  owner,  in  connec- 
tion with  the  other  particulars,  the  pleader  disclosed  affirma- 
tively all  the  elements  of  the  intended  felony,  namely,  the 
felonious  stealing,  taking,  and  carrying  away  of  the  personal 
goods  of  another.  And  though;  in  conceivable  instances, 
the  pleader  may  not  be  able  to  state  the  name  of  the  owner 
any  more  than  the  character  and  value  of  the  goods  that 
were  the  object  of  the  contemplated  larceny,  he  can  and 
must  show  directly  and  affirmatively  that  what  he  deems  a 
felony  is  a  legal  possibility.  Of  the  elements  of  larceny,  an 
indispensable  one  is  that  the  property  shall  be  susceptible  of 
being  feloniously  stolen,  taken  and  carried  away.  By  our 
statute,  as  by  the  common  law,  there  are  two  conditions  of 
this  susceptibility:  (1)  That  the  property  be,  among  other 
things,  personalty  (1  Hale  P.  C.  610;  1  Wharton  Or.  Law 
§§863-882);  (2)  that  the  property  be  that  of  another  than 
the  accused Vl  Hale  P.  C.  513;  1  Wharton  Cr.  Law  §894). 
One  of  these  conditions  is  just  as  essential  as  the  other.  The 
infonnation  in  this  case  fails  to  charge  explicitly  that  the 
second  condition  existed.  Is  the  charge  adequately  supplied 
by  necessary  inference?  In  the  first  place,  it  is  fundamental 
that  a  pleading  can  not  be  aided  by  inference,  but  that,  on 
the  contrary,  all  intendments  are  to  be  drawn  against  the 
pleader.  If  an  information  charged  a  breaking  and  entry 
with  intent  feloniously  to  steal,  take  and  carry  away  the 
realty  or  chattels  real  of  another  than  the  accused,  it  would 
be  bad.  If  it  charged  a  breaking  and  entry  with  intent 
feloniously  to  steal,  take  and  carry  away  the  property  of 
another  than  the  accused,  it  would  be  equally  bad;  for, 
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though  the  term  property  includes  realty  and  per^naltv,  the 
intendment  against  the  pleader  is  that  the  property  was  real. 
If  an  information  charged  a  breaking  and  entry  with  intent 
feloniously  to  steal,  take  and  carry  away  personal  goods  of 
the  accused,  it  would  be  bad.  If  it  charged  a  breaking  and 
entry  with  intent  feloniously  to  steal,  take  and  carry  away 
personal  goods,  it  would  be  equally  bad;  for,  though  the 
term  personal  goods  may  include  those  of  another  as  well 
as  those  of  the  accused,  the  intendment  being  against  the 
pleader  and  in  favor  of  the  accused,  the  information  must  be 
taken  the  same  as  if  the  accused  were  explicitly  charged  with 
breaking  and  entering  to  recover  his  own  personal  goods. 
But  if  the  rule  of  pleading  were  otherwise,  the  statement 
in  the  information  in  this  case  regarding  the  intent  to  commit 
a  felony  does  not  lead  to  the  necessary  inference  that  the 
personal  goods  were  not  the  appellant's.  The  statement  is: 
With  intent  feloniously  and  burglariously  to  take,  steal 
and  carry  away  certain  pieces  of  meat.  The  adverb  bur- 
glariously is  without  force  at  this  point  in  the  information. 
The  adverb  feloniously,  though  a  word  of  art  and  indispen- 
sable in  characterizing  acts  that  are  f(»lonies  if  feloniously 
done,  can  not  make  felonies  out  of  acts  that  are  not  defined 
to  be  felonies  if  feloniously  done.  It  is  hardly  conceivable 
that  anv  one  would  contend  that  an  indictment  was  sufficient 
that  chained  the  defendant  w^ith  breaking  and  entering  a 
house  with  intent  feloniously  to  gaze  upon  a  picture  therein. 
The  act  that  constitutes,  if  feloniously  done,  the  felony 
named  larceny  and  defined  in  our  statutes  as  such,  is  the 
stealing,  taking  and  carrying  away  of  the  personal  goods 
of  another.  To  take  and  carry  away  goods  does  not  neces- 
sarily imply  that  the  goods  are  susceptible  of  larceny.  And 
the  word  steal  can  not  be  taken  to  import  exclusively  that 
the  property  is  susceptible  of  larceny,  unless  that  one  word 
in  the  definition  renders  meaningless  and  surphis  the  nine 
words  following,  namely,  "take  and  carry  away  the  per- 
sonal goods  of  another."     If  stealing,  eo  nomine^  were  the 
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felony  named  and  defined  by  the  statute,  this  information 
might  be  held  sufficient  to  withstand  the  motion  in  arrest,  as 
was  heretofore  stated  to  be  the  case  if  the  word  larceny  had 
been  used.  But  under  our  statutory  definition  (as  at  com- 
mon law),  the  word  stealing  can  not  be  accepted  as  the 
equivalent  of  larceny.  Steal  is  but  one  word  in  the  defini- 
tion; and  it  will  not  do  to  say  that  the  remainder  is  mere 
surplusage.  Steal  does  not  even  denote  all  the  verb-action 
in  the  definition.  From  the  time  when  Latin  was  the  lan- 
guage of  the  courts,  the  three  verbs  steal,  take  and  carry 
away  (furatus  fuit,  cepit  et  esporiavit)  have  been  indissol- 
ubly  conjoined,  each  as  essential  as  the  other.  1  Hale  P. 
C.  608.  Though  one  animo  furandi  took  the  personal  goods 
of  another,  if,  instead  of  carrjdng  them  away,  he  put  them 
down,  he  would  not  be  chargeable  'with  larceny;  and  if  that 
were  the  fullness  of  his  intent  in  breaking  and  entering  a 
dwelling,  he  would  not  be  chargeable  with  burglary.  If  the 
word  steal  can  not  displace  the  words  take  and  carry  away, 
much  less  can  it  eliminate  the  remainder  of  the  definition 
of  larceny,  namely,  the  personal  goods  of  another.  It  is  the 
transitive  verb  steal  that  is  used  in  this  definition,  and  it 
must  have  an  object.  If  the  object,  for  either  of  the  two 
reasons  heretofore  given,  is  not  susceptible  of  larceny,  the 
pleader's  averment  that  the  accused  stole  such  object  would 
not  state  the  offense  of  larceny.  To  quote  from  Hale  (1 
Pleas  of  the  Crown  513):  "If  A  and  B  be  joint-tenants  or 
tenants  in  common  of  an  horse,  and  A  takes  the  horse,  pos- 
sibly animo  furandi,  yet  this  is  not  felony,  because  one 
tenant  in  common  taking  the  whole  doth  but  what  by  law 
he  may  do." 

Judgment  reversed,  with  instructions  to  sustain  the  motion 
in  arrest.  The  clerk  will  issue  the  proper  notice  for  the 
return  of  the  accused. 


NOVEMBER   TERM,  1899— Vol.   154.        183 


Rohrof  V.  Schulte. 


BOHROF   ET  AL.  V.  SCHtJLTE. 
[No.  18,690.  Filed  NoTember  28, 1899.  Rehearing  denied  Feb.  15, 1900.] 

Appbal  and  Error. — Harmless  Error. — Where  the  special  finding 
discloses  that  it  rests  upon  the  facts  averred  in  the  second  para- 
graph of  complaint,  available  error  cannot  be  predicated  upon  the 
overruling  of  a  demurrer  to  the  first  paragraph,    pp,  184,  ^85. 

Same. — ComplainU — Special  Findings, — Where  the  facts  disclosed 
hj  the  special  finding  embrace  substantially  all  of  the  material 
facts  averred  in  the  complaint,  and  it  can  be  adjudged  that  the 
finding  sustains  the  conclusions  of  law  thereon,  the  sufficiency  of 
the  complaint  must  be  affirmed,  p,  186, 

Fraud. — Vendor  and  Purchaser. — Quieting  Title. — Special  Finding. 
— In  an  action  to  rescind  a  contract  and  quiet  title  to  real  estate 
given  in  exchange  for  city  lots,  the  facts  found  showed  that  plain- 
tiff employed  a  real  estate  agent  to  negotiate  a  sale  or  exchange  of 
his  farm  for  city  property;  that  the  agent  pointed  out  certain  lots, 
and  informed  plaintifiFthat  M.,  the  owner,  would  exchange  them  for 
his  farm,  and  delivered  to  plaintifiF  a  deed  conveying  to  him  certain 
described  lots,  representing  that  they  were  the  same  lots  shown 
him,  when  in  fact  the  lots  described  in  the  deed  were  situated 
about  three  miles  further  out,  in  an  open  prairie,  and  of  much  less 
value  than  those  pointed  out;  that  the  agent  was  the  real  owner  of 
the  lots,  and  that  there  was  no  such  person  as  M.  Held,  that  the 
facts  found  justified  the  conclusion  that  the  conveyance  was 
procured  by  fraud,  and  that  plaintiff's  title  to  his  land  was  not 
devested  thereby,    pp.  186-192. 

Same. — Vendor  and  Purchaser. — A  vendor  of  land,  who  by  false 
representations  deceived  a  purchaser  in  respect  to  its  location, 
will  not  be  permitted,  in  an  action  by  the  purchaser  to  rescind  the 
sale,  to  excuse  his  fraudulent  acts  by  the  negligence  of  the  purchaser 
in  not  examining  some  map  or  record  from  which  he  might  have 
ascertained  the  true  location  of  the  land,  or  in  otherwise  failing 
to  make  an  investigation  or  inquiry  by  which  the  falsity  of  such 
representations  might  have  been  exposed,   pp,  102,  193, 

Contracts. — Fraud. — Rescission. — Return  of  Consideration. — In  an 
equitable  suit  to  rescind  a  contract  on  account  of  fraud,  it  is  suffi- 
cient for  plaintiff  to  offer  in  his  complaint  to  restore  what  he  has 
received,  where  he  acted  promptly  upon  discovering  the  fraud. 
pp.  193,  194, 

Appbal  and  Error. — Evidence. — Bill  of  Exceptions. — The  acts  of 
1873  and  1897  (Acts  1873,  p.  194,  Acts  1897,  p.  244)  both  require  that 
the  evidence  must  be  embodied  in  a  proper  bill  of  exceptions  before 
it  can  be  certified  to  the  Supreme  Court,    pp.  195,  196. 
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From  the  Pulaski  Circuit  Court.     Affirmed, 

Bi,  Borders,  Wm.  Spangler  and  W,  W,  Borders,  for  appel- 
lants. 

F,  L.  Dukes,  Cutting,  Castle  &  WilliamSj  and  George 
Burson,  for  appellee. 

Jordan,  J. — This  action  was  originally  instituted  by  the 
appellee  on  October  31,  1893,  against  Monigunda  Rohrof, 
Julius  Rohrof,  Charles  A.  Brillo,  and  one  Henry  Meiger, 
to  set  aside  the  conveyance  of  120  acres  of  real  estate  situated 
in  Pulaski  county,  Indiana,  and  to  quiet  title  thereto;  which 
conveyance,  it  was  alleged,  had  been  obtained  from  appellee 
through  the  fraud  of  appellants. 

On  July  12,  1895,  an  amended  complaint  in  two  para- 
graphs was  filed.  Monigunda  and  Julius  Rohrof  separately 
demurred  to  each  paragraph  of  this  complaint.  Their  de- 
murrers were  each  overruled,  and  they  answered  by  a  gen- 
eral denial  and  also  filed  a  cross-complaint  to  quiet  title  to 
the  lands  in  controversy.  There  was  a  trial  by  the  court,  a 
special  finding  of  facts  and  conclusions  of  law  thereon  in 
favor  of  appellee,  and,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered  quieting  his  title  in  and  to  the  lands  in 
dispute. 

This  is  a  term  time  appeal  and  is  taken  and  prosecuted 
alone  by  Monigunda  and  Julius  Rohrof.  Errors  assigned 
and  discussed  by  appellants'  counsel  relate,  (1)  to  the  suffi- 
ciency of  each  of  the  paragraphs  of  the  amended  complaint; 
(2)  to  the  sufficiency  of  the  special  finding  to  support  the 
conclusions  of  law;  (3)  to  the  sufiiciency  of  the  evidence  to 
sustain  the  facts  found  by  the  court. 

The  special  finding  clearly  di^closes,  we  think,  that  it  rests 
upon  and  responds  to  the  facts  averred  in  tlie  second  para- 
graph of  the  amended  .complaint;  consequently  a  correct 
decision  may  be  reached  upon  the  facts  as  stated  in  the 
special  finding;  and,  therefore,  we  need  not  consider  the 
sufficiency  of  the  first  paragraph  of  the  complaint,  as,  under 
such   circumstances,  the  ruling  on  the   demurrer  thereto 
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would  be  harmless.  Smith  v.  Wells  Mfg,  Oo,,  148  Ind.  333 ; 
Illinois  Central  R.  Co.  v.  Cheeky  152  Ind.  663. 

As  the  facts  disclosed  by  the  special  finding  embrace  sub- 
stantially all  of  the  material  ones  averred  in  the  second  para- 
graph of  the  complaint,  it  is  not  essential  that  we  set  out  the 
latter  in  this  opinion,  for  it  is  evident  that,  in  the  event  it 
can  be  adjudged  that  the  special  finding  sustains  the  court's 
conclusions  of  law  thereon,  the  sufficiency  of  the  second 
paragraph  of  the  amended  complaint,  under  the  circum- 
stances, must  be  afiirmed. 

The  following  may  be  said  to  be  the  facts  found  by  the 
court:  Appellee,  plaintiflF  below,  was  the  owner  of  the  120 
acres  of  land  described  in  the  complaint,  situated  in  Pulaski 
county,  Indiana;  and  this  land  was  of  the  value  of  $3,000. 
The  defendant,  Charles  A.  Brillo,  was  a  real  estate  agent 
in  the  city  of  Chicago,  Cook  county,  Illinois.  Appellee  em- 
ployed him  to  sell  or  exchange  the  said  120  acres  of  land 
for  real  property  situated  in  the  city  of  Chicago;  and  he 
consented  to  effect  the  sale  or  exchange  desired  by  appellee. 
A  few  days  after  accepting  this  employment,  Brillo  in- 
formed appellee  that  he  knew  a  person  by  the  name  of 
'TTenry  Meiger^'  and  that  the  latter  had  fourteen  lots  sit- 
uated in  Morgan  Park,  a  suburb  of  the  city  of  Chicago;  and 
that  Meiger  would  exchange  these  lots  for  appellee's  Pulaski 
county  land.  A  short  time  after  making  this  proposition  to 
appellee,  and  before  January  11,  1893,  he,  Brillo,  delivered 
to  appellee  what  purported  to  be  a  map  of  Morgan  Park, 
and  indicated  thereon  the  exact  location  of  the  fourteen 
lots  proposed  to  be  exchanged  by  marking  with  ink  the  part 
of  the  map  or  plat  representing  the  location  of  the  lots,  which 
were  represented  on  said  map  to  be  situated  between  107th 
and  108th  streets  and  Euclid  and  Blanchard  avenues  in  the 
said  Morgan  Park.  A  few  days  thereafter,  Brillo  went  with 
appellee  to  show  him  the  lots  offered  for  exchange,  and 
pointed  out  to  him  eleven  lots  fronting  on  Euclid  avenue 
and  three  lots  fronting  on  Blanchard  avenue,  between  107th 
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and  108th  streets,  in  said  Morgan  Park,  as  being  the  iden- 
tical fourteen  lots  which  Meiger  desired  to  exchange  or  trade 
for  appellee's  land.  The  lots  which  he  pointed  ont  or 
showed  to  the  appellee  were  situated  two  blocks  west  of 
Western  avenue  in  said  Morgan  Park,  and  were  each  worth 
$250  or  $300.  Appellee  was  not  familiar  or  acquainted  with 
the  lots,  nor  with  the  maps  or  plats  of  that  part  of  the  city, 
and  knew  nothing  in  regard  to  them  except  what  Brillo  eftated 
and  represented  to  him,  and  he  relied  upon  the  representa- 
tions of  Brillo  in  respect  to  the  location  of  these  lots  and 
believed  that  the  latter  was  giving  their  true  location.  On 
January  11,  1893,  after  the  above  representations  had  been 
made  by  Brillo  to  appellee,  the  latter  entered  into  a  written 
contract  to  trade  or  exchange  his  land  for  fourteen  lots  in 
Grove  addition  to  the  town  of  Morgan  Park.  At  the  time 
ap]>ellee  signed  this  contract,  he  believed  that  the  lots  men- 
tioned or  described  therein  were  the  same  which  Brillo  had 
shown  him,  as  previously  stated.  This  contract  was  in  dupli- 
cate, one  of  which  was  signed  by  appellee  and  his  wife;  and 
thereby  they  agreed  to  convey  to  ^'Henrick  Meiger*^  the 
land  in  Pulaski  county;  and  the  other  part  of  the  contract 
purported  to  have  been  signed  by  said  Meiger  and  his  wife, 
and  under  it  they  agreed  to  convey  the  fourteen  lots  in 
Grove  addition  to  Morgan  Park  to  appellee  in  exchange  for 
his  land.  This  contract  and  all  of  the  negotiations  in  respect 
to  the  trade  or  exchange  of  the  lots  for  appellee's  land  were 
made  and  carried  on  by  and  between  Brillo  and  appellee, 
Meiger  at  no  time  being  present,  and  at  no  time  did  appel- 
lee see  him.  Brillo,  during  the  transaction,  represented  to 
appellee  that  Meiger  could  not  be  present  to  take  part  in  the 
negotiations,  and  further  represented  that  he,  Meiger,  re- 
sided in  Cummings  or  South  Chicago  and  that  he  was  em- 
ployed at  that  town  in  a  rolling-mill.  After  Brillo  had 
shown  appellee  the  lots  in  Morgan  Park,  situated  as  here- 
tofore stated,  and  before  he  entered  into  the  written  contract 
mentioned,  Brillo  made   frequent  visits  to  see   him,   and 
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urged  him  to  exchange  his  land  for  the  lots  which  he  had 
shown  him.  After  the  execution  of  this  contract,  Brillo^  at 
his  own  solicitation,  was  employed  by  appellee  to  examine 
the  abstract  of  title  to  the  lots  described  as  situated  in  Grove 
addition;  and  thereafter  he  gave  appellee  a  written  opinion 
that  Meiger's  title  thereto  was  good,  subject  only  to  a  mort- 
gage lien  of  $600  and  certain  tax  liens.  Thereafter  on  Feb- 
ruary 9, 1898,  appellee  and  his  wife,  Emma  Schulte,  relying 
on  the  statements  and  representations  so  made  by  Brillo,  and 
believing  them  to  be  true,  executed  a  warranty  deed  convey- 
ing the  Pulaski  county  land  to  said  Meiger,  and  delivered 
the  same  to  Brillo  at  his  request  and  also  delivered  to  him 
the  aforesaid  contract,  and  turned  over  to  him  the  posses- 
sion of  the  land  in  Pulaski  county;  and  thereupon  he  deliv- 
ered to  appellee  a  deed,  purporting  to  have  been  executed 
by  Meiger  and  wife,  conveying  to  appellee's  wife  the  lota 
in  Grove  addition  to  Morgan  Park,  subject  to  a  mortgage 
of  $600.  Appellee  at  the  same  time  received  from  Brillo 
what  purported  to  be  the  promissory  note  of  Meiger  to 
appellee  for  $600,  which  was  in  consideration  of  stock  and 
other  personal  property  owned  by  appellee  and  on  the  land 
at  the  time  he  turned  the  possession  thereof  over  to  Brillo. 
At  the  close  of  the  transaction,  appellee  paid  Brillo  $85  as  a 
commission  for  his  services  in  effecting  the  exchange.  At 
the  time  of  the  delivery  of  the  deed  of  appellee  and  wife 
to  Brillo,  and  of  the  delivery  by  the  latter  of  Meiger's  deed, 
Brillo  represented  to  appellee  that  the  lots  described  in 
Meiger's  deed  were  the  same  lots  which  he  had  pointed  out 
and  shown  him,  as  heretofore  stated.  These  representations 
made  by  Brillo  were  false,  and,  at  the  time  he  made  them, 
he  knew  they  were  false.  From  Brillo's  representations, 
statements,  and  acts,  appellee  was  induced  to  believe,  and 
did  believe,  that  the  deed  for  the  lots  delivered  to  him  con- 
veyed the  same  lots  in  Morgan  Park,  situated  on  Blanchard 
and  Euclid  avenues  between  107th  and  108th  streets,  and 
vUch  were  but  two  blocks  west  of  Western  avenue  of  said 
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^Morgan  Park.  In  truth  and  in  fact,  however,  they  were  not 
the  same  lots;  and  the  ones  embraced  in  the  said  deed  were 
located  about  three  and  one-half  miles  southwest  of  the 
lots  pointed  out  and  shown  appellee  by  Brillo  and  were  situ- 
ated over  two  miles  west  of  Western  avenue  of  said  Morgan 
Park,  out  in  the  open  prairie;  and,  at  the  time  of  their 
exchange  for  appellee's  land  were  of  the  value  of  $33.38, 
or  of  the  total  value  of  about  $466;  all  of  which  Brillo  well 
knew  at  the  time  he  obtained  from  appellee  the  vmtten 
contract  and  the  deed  for  the  land  in  Pulaski  county. 

Appellants,  Rohrof  and  Rohrof,  are  husband  and  wife, 
said  Monigunda  being  the  sister  of  the  defendant,  Brillo; 
and,  at  the  time  the  said  negotiations  were  pending,  these 
appellants  resided  at  Cummings  or  South  Chicago,  Illinois, 
and  appellant,  Julius,  was  employed  in  the  rolling-mills  in 
that  town.  These  appellants  had  knowledge  of  the  nego- 
tiations that  were  being  had  between  appellee  and  Brillo  in 
respect  to  the  exchange  of  the  real  estate  in  controversy. 
Before  the  deeds  herein  mentioned  were  executed,  said 
Julius,  in  company  with  Brillo,  went  to  see  the  land  of  ap- 
pellee, and  was  introduced  by  Brillo  to  the  tenant  of  appellee, 
then  occupying  the  land,  as  "Mr.  Meiger."  It  was  stated 
that  he  desired  to  ^look  over  the  farm." 

About  the  middle  of  June,  1893,  following  the  transao- 
tions  between  Brillo  and  appellee,  the  latter  ascertained 
and  discovered  the  true  location  of  the  lots  embraced  in  the 
Meiger  deed,  and  thereupon  he  immediately  notified  Brillo 
what  he  had  discovered  in  respect  to  the  location  of  these  lots, 
and  informed  hiip  that  he  desired  to  rescind  the  contract  and 
conveyance.  Thereupon  Brillo  informed  him  that  he  could 
do  nothing  in  regard  to  the  matter,  and  again  stated  that 
Meiger  was  engaged  at  work  in  the  rolling-mills  at  Cum- 
mings. Appellee  then  made  an  offer  to  Brillo  to  reconvey 
the  lots  in  question  to  Meiger,  and  oifered  to  return  and 
deliver  uj)  to  Brillo  for  Meiger  the  said  note  of  $600  and 
the  mortgage  securing  the  same;  and  demanded  of  Brillo 
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a  rescission  of  the  contract  and  exchange  of  the  property. 
The  latter  declined  to  accept  the  deed  of  reconveyance  for 
the  lots,  and  declined  to  accept  the  note  and  mortgage  men- 
tioned; and  then  stated  to  appellee  that  he  had  no  authority 
to  rescind  the  contract  or  reconvey  to  appellee  his  land. 
Appellee  then  made  an  unsuccessful  search  to  find  Meiger, 
and  informed  Brillo  of  this  fact;  and  the  latter  refused  to 
communicate  with  Meiger  or  to  make  any  effort  to  find  hira. 
On  June  1,  1893,  Brillo  delivered  to  appellant,  Mrs.  Roh- 
rof, a  deed  for  the  Pulaski  county  land.  TJiis  deed  purported 
to  have  been  executed  by  Meiger  and  wife  and  purported  to 
have  been  acknowledged  before  Brillo,  a  notary  public. 
This  deed  was  recorded  in  the  recorder's  office  of  Pulaski 
county,  Indiana.  There  was  no  consideration  whatever  for 
the  conveyance  of  the  land  in  question  to  appellant,  Mrg. 
Rohrof.  After  this  conveyance,  the  latter  and  her  husband 
moved  onto  the  land  and  took  possession  thereof.  In  July, 
1895,  appellee,  being  still  unable  to  find  Meiger,  tendered 
to  Brillo  a  good  and  sufficient  deed,  executed  by  himself  and 
wife,  reconveying  the  lots  in  dispute  to  Meiger,  and  again 
offered  to  deliver  to  him  the  $600  note  and  mortgage,  and, 
at  the  same  time,  offered  to  reconvey  the  lots  in  controversy 
to  Brillo  or  to  any  other  person  that  the  latter  might  desig- 
nate, and  again  demanded  a  rescission  of  the  contract. 
Brillo  refused  to  accept  this  offer  or  tender,  and  refused  in 
any  manner  to  rescind  the  contract  or  to  reconvey  to  appellee 
"his  land. 

The  court  finds  that  there  is  no  such  person  as  "Henrv 
Meiger"  or  "TIenrick  Meiger,"    and    that    the    names    of 
"Henry  Meiger"  and  "Emma  Meiger",  purporting  to  be 
husband  and  wife,  which  were  signed  to  the  deed  convey- 
ing the  lots  in  controversy,  were  signed  thereto  by  the  de- 
fendant Brillo,  and  that  he  procured  persons  to  represent 
Meiger  and  wife  in  the  execution  of  this  deed;  and  that  he 
wns,  at  the  time,  the  real  owner  of  the  lots  in  question. 
The  court  further  finds  facts  disclosing  that  appellant,  Juliuis 
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Robrof  and  wife,  colluded  with  Brillo  in  the  fraudulent 
transactions  leading  up  to  the  conveyance  by  appellee  of  his 
land;  and  that  they  permitted  themselves  to  be  used  by  him 
in  furthering  his  fraudulent  scheme  to  perfect  the  trade 
with  appellee;  and  that  the  deed  from  appellee  for  the  land 
in  dispute  was  procured  by  the  means  of  fraud;  and  with 
the  fraudulent  intent  and  purpose,  upon  the  part  of  Brillo, 
to  cheat  and  defraud  appellee;  and  that  the  deed  purporting 
to  convey  said  land  to  Mrs.  Rohrof  was  procured  and  made 
in  furtherance  of  the  fraudulent  purpose  by  Brillo  and  said 
appellants;  and  it  is  further  found  by  the  court  that  Brillo 
and  appellants  are  the  only  parties  that  were  connected  with 
the  transaction  leading  up  to  the  exchange  of  the  lots  and 
land  in  controversy;  and  that  they  are  the  real  parties  inter- 
ested in  the  event  of  this  action. 

After  the  filing  of  the  amended  complaint,  appellee 
brought  into  court  the  deed  reconveying  the  lots  to  Meiger, 
and  the  $600  note  and  mortgage  securing  the  same;  and 
these  papers  were  placed  in  the  custody  of  the  trial  court. 
The  court,  upon  the  facts  found,  concludes  that  the  convey- 
ance of  appellee  to  Meiger  for  the  land  in  question,  and  also 
the  deed  from  Meiger  to  the  defendant,  Monigiinda  Rohrof, 
were  procured  by  fraud,  and  that  the  plaintiff^s  title  to  his 
land  was  not  devested  thereby. 

It  is  true  that  the  trial  court  has  embraced  in  its  special 
finding  some  matters  of  an  evidentiary  character,  still  the 
legitinlate  facts,  as  therein  set  forth,  are  sufficient  to  expose ' 
that  the  conveyance  of  appellee's  land  which  he,  by,  his 
action,  invokes  the  court  by  its  decree  to  set  aside  and  annul, 
was  procured  through  the  fraudulent  scheme  projected  by 
the  defendant  Brillo,  to  which  his  codefendants,  appellants 
herein,  appear  to  have  been  parties,  and  aided  in  the  fur- 
therance thereof.  The  facts  reveal  such  a  clear  case  of 
fraud,  upon  the  part  of  the  defendant  Brillo,  and  that  the 
conveyance,  upon  the  part  of  appellee,  was  procured  thereby, 
that  surely  there  can  be  no  contrariety  of  opinion  in  respect 
to  these  features  of  the  case. 
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After  the  employment  of  Brillo  by  appellee,  to  sell  or 
exchange  his  land  for  property  in  Chicago,  it  appears  that 
the  former,  in  order  more  successfully  to  carry  out  his 
fraudulent  scheme,  constructed  a  fictitious  individual  de- 
nominated "Henry  Meiger^',  and  in  the  name  of  this  feigned 
and  imaginary  party  he  conducted  the  negotiations  which 
finally  led  up  to  and  resulted  in  obtaining  a  deed  for  appel- 
lee's land. 

To  recapitulate,  it  is  disclosed  that  Brillo  went  with 
appellee  to  Morgan  Park,  a  suburb  of  the  city  of  Chicago, 
and  there  pointed  out  to  him  fourteen  lots,  of  the  value  of 
from  $260  to  $300  each,  situated  on  the  streets  and  avenues 
mentioned,  and  represented  to  him  that  these  were  the  ones 
which  Meiger  desired  to  exchange  for  the  land  in  contro- 
versy. Aside  from  Brillo's  representations  or  statements, 
appellee  was  wholly  uninformed  in  respect  to  the  location 
of  the  lots  proposed  to  be  exchanged  for  his  land.  At  the 
time  he  entered  into  the  written  contract,  and  at  the  time 
he  executed  his  deed  of  conveyance,  Brillo  stated,  or  repre- 
sented, that  the  lots  embraced  in  the  Meiger  deed,  and  con- 
reyed  in  exchange  for  appellee's  farm,  were  the  same 
which  had  been  previously  pointed  out  by  him  to  appellee. 
The  latter,  relying  upon  these  representations,  and  believing 
that  hejSEfis  receiving,  in  exchange  for  his  land,  the  same 
identical  lots  situated  in  Morgan  Park,  upon  the  streets 
heretofore  stated,  was  induced  finally  to  execute  his  deed  of 
conveyance.  All  of  these  representations  were  false,  and 
known  by  Brillo  to  be  so  at  the  time  he  made  them.  In- 
stead of  conveying  the  lots  previously  shown  to  appellee, 
which  he,  under  Brillo^s  representations,  was  led  to  believe 
he  was  receiving,  other  lots  situated  in  a  remote  part  of 
Morgan  Park,  in  the  open  prairie,  and  of  the  total  value  of 
$466,  were  conveyed  in  exchange  for  a  tract  of  land  of  the 
value  of  $3,000. 

Counsel  for  appellants  contend  that  the  representations 
made  by  Brillo,  as  shown  under  the  averments  of  the  com- 
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plaint,  and  as  disclosed  by  the  court's  finding,  are  not  such 
as  to  justify  appellee  in  relying  thereon,  as  it  does  not  appear 
that  there  was  anything  done  by  Brillo  to  prevent  him  from 
ascertaining  the  true  location  and  character  of  the  lots.  It 
is  insisted  in  the  argument  that  the  public  records  were  at 
all  times  open  to  his  examination,  and  from  them  he  might 
have  discovered  the  location  of  the  lots.  There  is  no  merit 
in  this  contention.  As  a  general  rule,  a  contracting  party 
has  a  right  to  rely  on  the  express  statement  made  in  respect 
to  a  material,  existent  fact  which  is  the  basis  of  a  mutual 
agreement  or  engagement,  when  the  truth  or  falsity  of  such 
fact  is  known  to  the  party  making  the  statement,  but  un- 
known to  the  one  to  whom  it  is  made.  The  latter,  under 
such  circumstances,  is  not  required,  before  the  final  consum- 
mation of  the  engagement  or  agreement,  to  investigate  or 
make  a  searching  inquiry  in  regard  to  the  truth  or  falsity  of 
the  statement  or  representation  made  by  the  other  contract- 
ing party.  Kramer  v.  Williamson,  135  Ind.  655,  and 
authorities  there  cited;  Ross  v.  Ilohson,  131  Ind.  166. 
Brillo,  having  pointed  out  certain  lots  at  the  very  place 
where  they  were  located,  thereafter,  at  the  final  consum- 
mation of  the  deal,  induced  appellee,  through  deceit  or 
fraudulent  statements,  to  believe  that  he  was  receiving  a  con- 
veyance for  the  same  identical  lots.  Appellee  certainly  had 
the  right,  under  such  circumstances,  to  rely  upon  these 
statements  without  resorting  to  an  e;camination  of  the  pub- 
lic records.  Campbell  v.  Franlcemy  65  Ind.  591;  Backer  v. 
Pyne,  130  Ind.  288. 

As  a  rule,  a  person,  in  his  dealings  with  another,  is  justi- 
fied in  relying  upon  a  positive  representation  made  by  the 
person  with  whom  he  is  dealing,  in  regard  to  a  material, 
existing  fact,  when  to  discover  the  truth  or  falsity  thereof 
would  require  investigation.  A  vendor  of  land  who,  by  his 
false  representations,  has  do^eived  a  purchaser  in  respect  to 
its  location,  will  not  be  permitted,  in  an  action,  to  excuse  his 
fraudulent  acts  by  the,  negligence  of  such  purchaser  in  not 
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examining  some  map  or  record  from  which  he  mi^t  have 
ascertained  the  true  location  of  the  land,  oi*  in  otherwise 
failing  to  make  an  investigation  or  mquiry  by  wliich  the 
falsity  of  such  representation  might  have  been  exposed. 
Speed  V,  Ilollingstvorthy  54  Kan.  436,  38  Pac.  496;  Hooch  v. 
Bowman,  42  Neb.  80,  60  N.  W.  389;  Dodge  v.  Pope^  93 
Ind.  480;  West  v.  Wright,  98  Ind.  335;  Ledbetter  v.  Davis, 
121  Ind.  119. 

Again,  on  another  view  of  the  question,  Brillo  was  the 
agent  of  appellee  to  effect  the  sale  or  exchange  of  his  land. 
Where  one  occupies  the  position  of  an  agent,  or  any  like 
position,  he  is  required  in  all  negotiations  and  contracts  to 
state  all  matters  within  his  knowledge  fully  and  truly  to  his 
principal,  and  to  make  no  representations  which  are  not 
true  in  every  material  particular;  and,  as  a  general  rule,  the 
principal,  by  reason .  of  the  confidential  relation  existing 
between  himself  and  his  agent,  has  the  right  to  rely  and 
act  upon  the  statements  of  the  latter.  Robinson  r.  Glass,  94 
Ind.  211. 

Appellants  also  urge,  as  an  objection  to  both  the  com- 
plaint and  special  finding,  that  neither  discloses  that  appel- 
lee, upon  discovering  the  fraud  in  regard  to  the  location  of 
the  lots,  made  a  sufficient  tender  back  of  what  he  had  re- 
ceived and  demanded  a  rescission.  The  finding  of  the  court 
shows  that  Brillo  was  the  real  party  to  the  transaction,  which 
he  con<lucted  in  the  name  of  a  fictitious  person ;  and  that,  be- 
fore the  commencement  of  this  suit,  appellee  went  to  him 
and  offered  to  reconvey  the  lots  to  Meiger,  and  to  deliver  up 
the  note  and  mortgage,  and  demanded  a  rescission.  But 
Brillo,  it  would  seem,  in  order  to  conceal  his  fraud  and  to 
prevent  appellee  from  restoring  what  he  had  received,  de- 
nied that  he  had  any  authority  to  accept  what  appellee 
offered  to  return,  and  made  a  positive  statement  that  he 
could  do  nothing  in  regard  to  the  matter,  and  renewed  his 
false  statement  that  Meiger  was  at  work  in  the  rolling-mill 
at  Cummings.     Finally,   it  appears  that,  after  the  com- 
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mencement  of  this  action,  and  after  appellee's  search  for 
Meiger  had  proved  to  be  destitute  of  any  discovery  of  that 
feigned  Individual,  he  tendered  to  Brillo  a  good  and  suffi- 
cient deed,  executed  by  himself  and  wife,  reconveying  the 
lots  to  Meiger,  and  again  offered  to  deliver  up  the  note  and 
mortgage;  and  at  the  same  time  offered  to  convey  the  lots 
to  Brillo  or  to  any  other  person  that  he  might  designate,  and 
again  demanded  a  rescission;  all  of  which  was  declined- 

After  the  filing  of  the  amended  complaint,  this  deed  of 
reconveyance,  together  with  the  note  and  mortgage  in  ques- 
tion, was  lodged  with  the  court  subject  to  its  order.  Theso 
offers  and  attempts  to  restore  and  rescind,  upon  the  part  of 
appellee,  as  shown  by  the  complaint  and  also  by  the  special 
finding,  were,  under  the  entanglements  and  complications 
of  the  case  brought  about  by  the  deficit  of  Brillo,  certainly 
the  utmost  that  could  be  exacted  of  appellee. 

As  a  general  proposition,  in  an  equitable  action  to  rescind, 
where  the  decree  of  the  chancery  court  is  invoked  in  order 
to  secure  a  rescission,  the  strict  rule,  prevailing  in  cases  at 
law,  which  requires  a  tender  to  be  seasonably  made  before 
the  commencement  of  the  suit,  does  not  control.  In  an 
equitable  suit  to  rescind,  on  account  of  fraud,  where  the 
plaintiff  has  acted  promptly  upon  discovering  the  fraud,  and 
is  in  a  position  to  restore  the  benefits  received,  it  will  be  suffi- 
cient, in  such  a  case,  for  him  to  offer  in  his  complaint  to 
restore  what  he  has  received;  for,  under  such  offer,  the 
court  may  so  mold  its  decree  as  to  regulate,  adjust,  and 
protect  the  rights  of  the  parties  upon  such  conditions  or 
terms  as  may  be  compatible  with  equity  and  good  conscience. 
TTigkam  v.  Harris^  108  Ind.  246;  Westhafer  v.  Patterson^ 
120  Ind-  459.  It  is  at  least  evident,  under  the  facts,  that 
there  was  no  such  disposition  manifested  by  appellee  to  hold 
on  to  what  he  had  received  as  would  deny  him  a  standing 
in  a  court  of  equity  to  rescind  the  conveyance  in  question. 

Again,  upon  another  view,  Brillo,  by  wrongfully  denying 
that  he  had  the  right  to  accept  the  reconveyance,  and  in 
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concealing  the  fact  from  appellee  that  he,  and  not  the 
alleged  "Meiger",  was  the  proper  person  to  whom  the  lots, 
and  other  benefits  received,  should  be  restored,  is  surely, 
under  the  circumstances,  not  in  a  position  to  complain  of  the 
insuflSciency  of  the  tender.  If  there  has  been  any  failure 
in  this  respect,  the  blame  therefor  ought  to  be  attributed 
to  him,  and  not  to  appellee,  whom  he  misled  by  the  suppres- 
sion of  the  truth  that  he  and  not  Meiger  was  the  person  to 
whom  restoration  should  be  made.  Platter  v.  Boards  efc., 
103  Tnd.  360;  House  v.  Alexander,  105  Ind.  109,  55  Am. 
Rep.  189;  Hammond  v.  PennocJc,  61  N.  Y.  145.  It  must 
follow,  and  we  so  conclude,  that  the  second  paragraph  of  the 
amended  complaint,  upon  which  the  special  finding  rests,  is 
sufficient  to  withstand  a  demurrer,  and  that  the  facts  em- 
braced in  the  finding  sustain  the  court's  ultimate  •  conclu- 
sion. 

It  is  next  and  finally  insisted  tliat  the  evidence  does  not 
sustain  the  finding.  Counsel  for  appellee,  however,  contend 
that  the  evidence  is  not  properly  in  the  record,  for  the 
reason,  among  others  urged,  that  the  longhand  transcript 
thereof  has  not  been  embodied  in  the  bill  of  exceptions. 
With  this  contention  we  are  compelled  to  concur.  An 
examination  of  the  record  discloses  that  what  purports  to  be 
a  bill  of  exceptions,  embracing  the  evidence,  is  nothing  more 
than  a  mere  transcript  of  the  shorthand  report  of  the  evi- 
dence given  upon  the  trial,  which  seems  to  have  been  filed 
with  the  clerk  and  signed  by  the  trial  judge;  and,  in  this 
condition,  it  has  been  certified  to  this  court. 

This  appeal  was  filed  on  July  9,  1898,  and,  consequently, 
the  certification  of  the  evidence  must  conform  to  the  pro- 
visions of  either  the  act  of  1873  (Acts  1873,  p.  194),  or  the 
act  of  1897  (Acts  1897,  p.  244).  Both  of  these  laws  require 
that  the  evidence,  before  it  can  be  certified  to  this  court  on 
appeal,  must  be  embodied  in  a  proper  bill  of  exceptions; 
otherwise  it  can  not  be  considered  as  a  part  of  the  record. 
Wagoner  v.  Wilson,  108  Ind.  210;  City  of  Alexandria  v. 
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Cutler^  139  Ind.  568;  Jenkins  v.  Wilson^  140  Lad.  544; 
Porter  v.  Fraleighy  19  Ind.  App,  562;  LuckenbiU  v.  Kreig^ 
153  Ind.  479. 

The  evidence  not  being  properly  before  us  no  questions 
depending  thereon  can  be  considered.  There  is  no  available 
error,  and  the  judgment  is  therefore  affirmed. 
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Gallup,  Exkcxjtob,  v.  Schmidt,  Treasurer. 

[No.  18,812.    Filed  February  16,  1900.] 

TiX^TiON. — Placing  Omittted  Property  on  Tax  Duplicate. — Notice. — 
Executors  and  Administrators, — Nonresidence, — The  official  resi- 
dence of  an  executor,  so  far  as  the  taxation  and  administration  of 
the  assets  of  the  estate  are  ooncemed,  is  in  the  county  of  his  ap- 
pointment, and  a  notice  to  appear  before  the  county  auditor  and 
show  <»use  why  property  of  the  estate  should  not  be  added  to  the 
tax  duplicate,  under  §8560  Bums  1894,  is  not  void  for  the  reason 
that  the  executor  resided  in  another  state,  pp,  BCfO,  £01. 

Bame. — Executors  and  Administrators.  —  Nonresidenee. — Notice. — 
\^  Constitutional  Law. — An  executor  residing  in  another  state,  who 
'  ~  was  present  and  served  with  notice  of  intention  of  county  auditor 
to  add  to  the  tax  duplicate  omitted  property  belonging  to  the 
estate,  under  the  provisions  of  ^8560  Bums  1894,  cannot  assail  the 
constitutionality  of  said  section  on  the  ground  that  it  attempts  to 
provide  for  the  assessment  and  taxation  of  omitted  property  owned 
by  nonresidents  of  the  State,  without  affording  such  nonresident 
notice  or  a  day  in  court,    pp.  £01,  £02. 

Same. — Placing  Omitted  Property  on  Tax  Duplicate. — Notice. — Non- 
residence. — Constitutional  Law. — Section  8560  Bums  1894  provid- 
ing notice  to  property  owners  by  county  auditor  of  intention  to 
add  omitted  property  to  tax  duplicate  is  not  unconstitutional  for 
failure  to  provide  notice  to  nonresidents,  since  such  assessment  is 
not  final  and  the  nonresident  is  not  deprived  of  his  day  in  court 
p.  202. 

Same. —  Executors  and  Administrators. — Failure  to  Pay  Taxes.^ 
Duty  of  County  Treasurer. — The  provision  of  §8587  Bums  1894 
requiring  the  county  treasurer  to  report  to  the  court  the  delin- 
quency of  an  executor  or  administrator  in  the  payment  of  taxes 
due  from  the  estate  is  imperative,  but,  in  so  far  as  the  statute  pre- 
scribes the  time,  it  is  directory  only.    pp.  20S-207. 

Practice. — Harmless  Error — Overruling  a  demurrer  to  a  complaint 
against  an  executor  to  require  him  to  pay  taxes  due  from  the 
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estate  in  which  the  amount  claimed  to  be  due  exceeded  the  amount 
of  money  in  the  hands  of  the  executor  wa«  harmless,  where  the 
recovery  was  for  an  amount  less  than  that  shown  to  be  in  the 
hands  of  the  executor,    p.  £07, 

Ta^atioix,— Assessment  of  Omitted  Property  by  County  Auditor. — In 
a  proceeding  by  the  county  aiiditor  to  place  omitted  property  of 
testator  on  the  tax  duplicate  for  taxation,  under  the  provision  of 
§8581  et  seq.  Bums  1804,  it  appeared  that  testator  from  1881  to  the 
time  of  his  death  in  1898  had  been  in  the  banking  business,  loan- 
ing money  and  dealing  in  bonds;  that  during  this  time  it  did  not 
appear  that  he  made  or  lost  any  large  sum  of  money,  and  he 
annually  returned  personal  property  for  taxation  varying  from 
tl4,000  to  1^,000.  At  the  time  of  his  death  he  left  a  personal 
estate  of  taxable  property  appraised  at  9888,906.46.  The  executor, 
who  was  the  brother  of  testator,  and  practically  his  sole  benefi- 
oiazy,  refused  to  produce  testator's  books  and  accounts,  and  the 
auditor  made  an  assessment  of  omitted  property,  taking  the  amount 
returned  by  the  executor  as  a  basis,  and  deducted  five  per  cent  as  the 
probable  net  annual  increase,  and  the  result  thus  reached  he  took 
as  the  true  amount  for  1892,  and  from  this  he  deducted  five  percent, 
and  took  the  result  as  the  correct  amount  for  1891,  and  so  on  back 
to  1881.  Held,  that  the  assessment  made  by  the  auditor  will  be 
presumed  to  be  correct,  and  will  not  be  overthrown  in  the  absence 
of  the  preponderance  of  the  evidence  to  the  contrary,  pp.  iOy-Bli. 

Same. — Aasestment  of  Omitted  Property  by  County  Auditor. — Cor- 
reetion  by  Court. — Where  the  county  auditor  in  placing  omitted 
property  on  the  tax  duplicate  for  taxation  deducted  therefrom  an 
amount  which  would  produce  an  amount  voluntarily  paid  by 
testator's  executor,  the  court  erred  in  again  deducting  such  sum 
from  the  amount  assessed  against  the  estate  by  the  auditor,  since  if. 
the  assessment  was  improper  it  should  have  been  set  aside  in  toto. 
'pp.  tli-Sie. 

Sams. — Assessment  of  Omitted  Property  by  County  Auditor. — Penal- 
ties.— Under  the  tax  statutes  penalties  and  interest  can  only  be  im- 
posed for  the  nonpayment  of  taxes  after  the  property  has  been 
placed  upon  the  tax  duplicate,  and  there  is  no  authority  for  adding 
the  penalty  and  interest  to  omitted  property  placed  upon  the  tax 
duplicate  by  the  county  auditor  which  would  have  accrued  if  the 
property  had  been  placed  on  the  tax  duplicates  at  the  proper  time 
and  the  taxes  not  paid,    pp,  216,  217. 

From  the  Marion  Circuit  Court.     Reversed, 

I  W.  H.  H.  Miller,  J.  B.  Elam,  J.  W.  Pesler  and  S.  D. 
Miller,  for  appellant* 

W.  L.  Taylor,  Attorney-General,  MerriU  Moores  and  0. 
C.  Hadley,  for  appellee. 
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Hadlby,  C.  J. — William  P.  Gallup,  having  for  thirty-one 
years  been  a  resident  therein,  died  testate  in  the  city  of 
Indianapolis,  Marion  county,  in  December,  1893,  the  owner 
and  in  possession  of  a  large  personal  estate  in  said  county. 
His  will  was  duly  admitted  to  probate  in  the  Marion  Circuit 
Court,  and  Edward  P.  Gallup,  a  resident  of  the  state  of  New 
Hampshire,  the  principal  and  residuary  legatee,  was  quali- 
fied as  executor  in  January,  1894,  and  March  6,  1894,  filed 
an  inventory  showing  a  personal  estate  of  $492,628.26.  Sub- 
sequently, in  the  spring  of  1894,  said  executor  listed  to  the 
assessor  for  taxation  for  the  year  1894  personal  property  of 
the  estate  aggregating  $383,906.46.  January  15,  1895, 
Taggart,  then  auditor  of  Marion  county,  discovered  what  he 
believed  to  be  credible  information  that  a  large  amount  of 
personal  property  belonging  to  and  in  possession  of  said 
decedent  had  not  been  listed  for  taxation  for  the  years  1881 
to  1893,  both  inclusive,  and  upon  that  day,  acting  under 
§8560  Bums  1894,  caused  to  be  served  by  the  sheriff  upon 
Edward  P.  Gallup,  as  executor,  who  was  at  the  time  in 
Indianapolis  engaged  in  the  settlement  of  said  estate,  notice 
in  writing  of  his  intention  to  add  such  omitted  property  to 
the  tax  duplicate,  and  requiring  such  executor  to  appear 
before  him  within  five  days  to  show  cause,  if  anv,  whv  such 
property  should  not  be  so  added.  The  notice  specified  the 
property  to  be  added  as  county,  township,  town,  and  other 
bonds,  notes,  mortgages,  claims,  dues,  demands,  and  other 
credits,  money  on  hand  and  on  deposit.  January  19,  1895, 
the  executor  appeared  before  the  auditor,  and  filed  written 
objections  to  the  authority  of  the  auditor  to  proceed  further, 
which  were  overruled.  The  executor  then  filed  an  answer 
to  the  notice,  and,  on  the  21st  day  of  January,  1895,  the 
auditor  issued  a  subpoena  for  the  executor,  requiring  him  to 
appear  forthwith  before  him,  and  to  bring  with  him  all  notes, 
mortgages,  and  bonds  in  his  possession  as  such  executor,  to 
testify  in  said  proceeding.  The  executor  appeared  on  the 
24th  day  of  January,  1895,  and  filed  further  objections  to 
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the  jurisdiction  of  the  auditor,  which  were  overruled,  and 
thereupon  he  was  examined  under  oath.  Upon  considera- 
tion of  the  evidence,  the  auditor  found  that  William  P.  Gal- 
lup, in  addition  to  the  property  returned  by  him  for  taxa- 
tion, was  the  owner  and  in  possession  of  other  taxable  per- 
sonal property,  not  listed,  and  not  taxed  during  the  several 
years  from  1881  to  1893,  specifically  stated  for  each  year, 
and  January  25,  1895,  placed  the  same  upon  the  tax  dupli- 
cates, and  computed  and  extended  taxes  thereon  for  the 
whole  of  said  period,  including  statutory  penalties  and  inter- 
est, the  sum  of  $61,233.59.  After  the  same  was  placed 
upon  the  duplicate  in  the  treasurer's  hands,  he  made  demand 
upon  the  executor  to  pay  said  additional  taxes,  but  he  refused 
to  pay  all,  or  any  part  thereof. 

The  executor,  on  the  4th  day  of  January,  1896,  filed  in 
the  circuit  court  his  final  settlement  report,  and  gave  notice 
that  the  same  would  be  finally  heard  on  the  26th  day  of 
January,  1895;  and  upon  the  day  set  for  the  hearing  of  the 
report,  the  same  being  the  next  day  after  the  additional 
assessments  had  been  placed  upon  his  duplicate,  Holt,  as 
treasurer  of  Marion  county,  filed  in  said  court,  under  §8587 
Bums  1894,  in  the  term  thereof  that  was  then  running,  his 
petition  for  an  order  upon  the  executor  to  show  cause  why  he 
should  not  pay  the  taxes  assessed  by  the  auditor.  The  order 
was  granted,  and,  on  February  9,  1895,  the  executor  ap- 
peared and  filed  his  motion  to  dismiss  said  proceeding  for  the 
reason  that  the  court  had  no  jurisdiction  to  proceed  to  hear 
the  cause,  for  the  reason  that  the  county  treasurer  was  not 
authorized,  under  the  law,  to  present  said  claim  to  the  court 
at  the  January  terra,  1895.  More  than  two  years  afterward, 
to  wit,  December  18,  1897,  the  court  overruled  appellant's 
motion  to  dismiss;  and  on  June  18,  1898,  appellant  filed  his* 
answer  in  eight  paragraphs.  A  demurrer  to  each,  the  third, 
fourth,  fifth,  and  sixth,  was  sustained.  A  trial  was  had 
before  the  court  upon  the  issues  joined  upon  the  petition, 
answers  of  general  denial,  payment,  and  set  off;  and,  upon 
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a  special  finditig  of  facts  and  conclusions  of  law  favorable 
to  appellee,  judgment  was  rendered  against  appellant  that 
he  pay  to  appellee,  on  account  of  said  omitted  taxes,  the  sum 
of  $46,996.69. 

The  errors  assigned  call  in  question  the  authority  of  the 
auditor  to  assess  omitted  property  of  this  estate;  the  suffi- 
ciency of  the  complaint;  the  sufficiency  of  the  third,  fourth, 
fifth,  and  sixth  paragraphs  of  answer;  the  correctness  of  the 
conclusions  of  law;  the  constitutionality  of  §8560  Bums 
1894;  the  overruling  of  appellant's  motion  for  a  modifica- 
tion of  the  special  finding  and  for  further  statement  of  con- 
clusions of  law,  and  for  a  new  trial.  The  questions  wiU  be 
considered  in  such  general  groups  as  appellant  has  seen 
proper  to  present  them. 

The  auditor  proceeded  under  §8660  Bums  1894,  which, 
among  other  things,  provides:  "But  before  making  such 
correction  or  addition,  if  the  person  claiming  to  own  such 
property,  or  occupying  it,  or  in  possession  thereof,  resides  in 
the  county  and  is  not  present,  he  shall  give  such  person 
notice,  in  writing,  of  his  intention  to  add  such  property  to 
ihe  tax  duplicate,  describing  it  in  general  terms,  and  requir- 
ing such  person  to  appear  before  him  at  his  office  at  a  speci- 
fied time,  within  five  days  after  giving  such  notice,  and  to 
^how  cause,  if  any,  why  such  property  should  not  be  added 
to  the  tax  duplicate." 

Appellant  insists  that  the  proceedings  of  the  auditor  under 
this  section  were  unauthorized  and  void,  for  the  reason  that 
he  was  not  a  resident  of  the  State  of  Indiana,  and  that  the 
notice  to  him  to  appear  before  the  auditor,  being  unprovided 
for  by  the  statute,  was  ineffectual  as  a  legal  notice;  and  that, 
notwithstanding  his  appearance  under  objection  and  protest, 
the  question  must  be  determined  as  if  he  had  received  no 
notice,  and  was  not  present  when  the  auditor  considered  and 
added  such  alleged  .omitted  property.  We  are  unable  to 
yield  our  assent  to  appellant's  contention.  The  official  resi- 
dence of  the  executor,  so  far  as  the  taxation  and  administra- 
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tion  of  the  assets  in  his  possession  were  concerned^  was  in 
Marion  county.  As  a  trustee  of  the  property^  he  had  his 
creation  by  the  Marion  Circuit  Court,  and  had  no  existence 
or  authority  outside  of  said  county,  except  as  he  drew  it  from 
the  court  of  his  appointment.  In  contemplation  of  law,  he 
is  ever  present  and  officially  resident  in  the  Marion  Circuit 
Court  during  the  pendency  of  his  trust,  and  required,  with- 
out notice,  other  than  presentation,  to  answer  to  every  sort 
of  claim  or  demand,  within  the  jurisdiction  of  the  court, 
asserted  against  the  assets  in  his  hands  for  administration. 
He  is  an  officer  of  the  circuit  court  of  Marion  county,  in  pos- 
session of  property  located  in  and  subject  to  taxation  v^ithin 
the  taxing  district  of  said"  county,  and  while  present  in  the 
county,  engaged  in  exercising  his  office  and  administering 
his  trust,  invoking  the  aid  of  the  law,  and  subject  to  its  man- 
dates, he  was  in  his  official  capacity  such  a  resident  of  Marion 
county  as  comes  within  the  purview  of  §8560,  and  amenable 
to  our  taxation  laws,  so  far  as  they  affect  his  trust,  in  the 
same  manner  as  if  his  personal  residence  had  been  in  the 
county.  It  follows,  therefore,  that  the  auditor  had  sufficient 
authority  to  proceed  to  place  upon  the  tax  duplicate  any 
omitted  property  of  the  estate  that  had  escaped  taxation. 

It  is  next  contended  that  §8560  is  in  violation  of  §2  article 
4  of  the  Federal  Constitution,  and  of  the  14th  amendment 
thereto,  and  of  §12,  article  1  of  the  Constitution  of  the  State 
of  Indiana,  and>  therefore,  void  in  so  far  as  it  attempts  to 
provide  for  the  assessment  and  taxation  of  omitted  property 
owned  by  nonresidents  of  tlie  State,  without  affording  sncii 
nonresident  owners  notice,  or  a  day  in  court,  while  such 
right  is  accorded  to  resident  owners;  that  it  is  a  denial  of 
equal  privileges  and  immunities  to  citizens  of  the  several 
states;  that  to  nonresidents  it  is  a  taking  of  property  without 
due  process  of  l1aw.  A  sufficient  answer  to  this  is  that  appel- 
lant was  an  official  resident  of  Marion  county  at  the  time 
the  proceeding  by  the  auditor  was  commenced,  and,  there- 
fore, within  the  express  terms  of  the  section.     He  was  in  a 
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situation  to  avail  himself  of  all  the  rights  and  privileges  he 
asserts  are  unjustly  denied  to  nonresidents,  and,  while  him- 
self not  aggrieved,  he  will  not  be  permitted  to  assail  a  rev- 
enue statute  on  behalf  of  others  who  are  making  no  com- 
plaint. The  courts  are  open  to  those  only  who  are  injured. 
Gustavel  v.  Staicy  153  Ind.  613;  Pittsburghy  etc.y  R,  Co.  v. 
Montgomeryy  152  Ind.  1;  Currier  v.  Elliotty  141  Ind.  894, 
407. 

Conceding  all  that  appellant  affirms  concerning  his  resi- 
dence and  the  absence  of  any  provision  in  §8560  for  service 
of  notice  on  nonresidents,  still,  he  is  not  in  a  situation  to 
complain  that  he  has  had  no  day  in  court.  The  assessment 
by  the  auditor,  right  or  wrong,  was  not  a  final  judgment.  It 
was  only  prima  facie  correct.  The  courts  were  open  to 
appellant,  even  though  a  nonresident,  to  challenge  it  by 
injunction.  Failing  thus  to  seek  relief  against  it,  the  treas- 
urer appealed  to  the  circuit  court  for  an  order  against  him 
to  show  cause  why  he  did  not  pay  the  taxes.  The  jurisdic- 
tion of  the  circuit  court  over  its  executor  will  not  be  contro- 
verted, even  though  his  personal  residence  is  in  New  Hamp- 
shire. He  was  ordered  by  the  court  to  show  cause,  if  he  had 
any,  why  he  did  not  pay  the  taxes.  In  response  to  the  order, 
any  defense  he  had,  or  ever  had,  was  open  to  him. 

It  is  no  longer  an  open  question  in  this  State  that  if  a 
party,  against  whose  property  an  assessment  has  been  made, 
is,  at  any  time  in  the  course  of  the  proceeding,  before  a 
conclusive  judgment,  afforded  by  law  an  opportunity  to  con- 
test its  correctness,  he  is  accorded  due  process  of  law  within 
the  meaning  of  the  fourteenth  amendment.  Oarvin  v. 
Daussmarty  114  Ind.  429;  Johnson  v.  Lewis,  115  Ind.  490; 
Kizer  V.  Town  of  Winchester ,  141  Ind.  694;  Edwards  v. 
State,  143  Ind.  84.  See  also  Davidson  v.  City  of  New 
OrleanSy  96  U.  S.  97,  24  L.  ed.  616;  Hagar  v.  Reclamation 
Dist,  111  IT.  S.  701,  4  Sup.  Ct.  663,  28  L.  ed.  569.  More- 
over, the  right  to  tax  property  is  a  sovereign  right  reserved 
to  the  jurisdiction  charged  with  the  duty  of  its  protection; 
and  the  authority  of  a  taxing  district  to  require  all  classes 
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of  property  sheltered  by  it  to  pay  their  ratable  proportion  of 
the  expenses  of  maintaining  the  government  is  unaffected 
by  the  residence  of  the  owner.  The  legislature  has  plenary 
power  to  create  a  tax  for  public  revenue  against  all  property 
located  in  the  State,  and  to  provide  the  procedure  for  its 
levy  and  collection.  This  had  been  done  by  public  laws  of 
which  all  persons,  residents  and  nonresidents  alike,  must  take 
notice  and  conform  thereto  without  special  summons.  The 
State  can  not  be  deprived  of  the  tax  because  the  owner  is  a 
resident  of  another  State.  Buck  v.  Miller^  147  Ind.  586, 
596,  37  L.  E.  A.  384;  Board,  etc.,  v.  Reeves,  148  Ind.  467, 
476;  Chicago,  etc.,  R.  Co.  v.  John,  150  Ind.  118;  Oraham 
V.  Russell,  152  Ind.  186. 

Appellant  next  contends  that  the  action  by  the  treasurer 
of  Marion  count v,  commenced  the  next  dav  after  the  omitted 
taxes  were  placed  upon  his  duplicate,  in  the  then  running 
term  of  the  circuit  court,  was  prematurely  brought,  under 
§8587  Bums  1894.  This  statute  provides  that  it  is  the  duty 
of  an  executor  to  pay  the  taxes  due  upon  the  property  of  his 
testate,  and,  if  he  neglects  to  pay  the  same,  the  county  treas- 
urer shall  present  to  the  circuit  court,  or  other  proper  court 
of  the  county,  at  the  next  terra  thereafter,  a  brief  statement, 
in  writing,  setting  forth  the  fact  and  amount  of  such  delin- 
quency, and  such  court  shall  at  once  issue  an  order  to  such 
delinquent,  commanding  him  to  show  cause  within  five  days 
why  such  tax  should  not  be  paid,  and,  upon  his  failure  to 
show  good  cause,  the  court  shall  order  him  to  pay  such  taxes 
from  the  assets  in  his  hands.  The  position  of  appellant  is 
that  the  treasurer  had  no  authority  of  law  to  proceed  in  the 
circuit  court  until  the  next  term  after  appellant  had  refused 
to  pay  the  taxes  due;  that  the  words  "next  term  thereafter^' 
must  be  held  to  mean  the  term  occurring  next  after  the 
expiration  of  the  one  then  running.  The  substance  of  the 
insistence  is  that  the  statute  is  mandatory,  and  the  right  of 
the  treasurer  to  proceed  thereunder,  being  created  thereby, 
must  be  limited  fo  the  strict  letter  of  the  law.     But  why 
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should  the  statute  be  held  mandatory  in  respect  to  the 
bringing  of  the  action  at  the  next  term  thereafter?  Is  there 
any  apparent  reason  behind  it  that  warrants  such  a  restric- 
tion upon  the  power  of  the  treasurer?  The  evident  purpose 
of  the  statute  is  to  aid  in  the  collection  of  public  revenue, 
and  must  be  liberally  construed.  It  is  directed  against  a 
fiduciary  who  refuses  to  perform  a  positive  duty,  and  who 
is  entitled  to  no  indulgence  under  any  known  principle  of 
the  law. 

The  rule  relating  to  such  questions,  reasserted  by  this 
court  in  Wampler  v.  SlafSy  148  Ind.  557,  at  page  568,  38 
L.  R.  A.  829,  and  which  had  been  previously  approved  in  at 
least  five  appeals  cited  therein,  follows:  "Where  a  statute 
specifies  the  time  within  which  a  public  oflScer  is  to  perform 
an  official  act  regarding  the  rights  and  duties  of  others,  it 
will  be  considered  directory  merely,  unless  the  nature  of 
the  act  to  be  performed,  or  the  language  used  by  the  legis- 
lature, shows  that  the  designation  of  the  time  was  in- 
tended as  a  limitation  of  the  power  of  the  officer."  It 
can  not  be  said  that  the  words  employed  in  §8587  Bums 
1894  show  that  the  legislature  intended  that  the  treasurer 
should  proceed  in  the  next  term  thereafter,  or  not  pro- 
ceed at  all;  that  is,  that  it  was  intended  his  power  in  that 
respect  should  be  confined  to  and  exhausted  at  a  particu- 
lar term.  There  are  no  words  that  he  shall  not  proceed  at  a 
term  subsequent  to  the  "next  term  thereafter,"  or  that  he 
may,  or  that  he  shall  not  proceed  at  a  current  term;  and 
when  we  consider  that  the  object  of  the  statute  was  to  fur- 
nish a  speedy  and  convenient  remedy  against  a  delinquent 
fiduciary,  and  that  the  ultimate  purpose  could  not  be  fulfilled 
until  the  taxes  withheld  were  actually  paid,  it  seems  unrea- 
sonable that  the  legislature  should  intend  to  confine  the  bene- 
fits of  the  remedy  to  a  particular  term  of  court.  It  seems 
clear  that  the  purpose  of  the  statute  was  to  furnish  a  sum- 
mary r«jmedy  against  a  delinquent  officer  of  the  court.  The 
statute  reads  that  it  shall  be  the  duty  of  6very  executor  to 
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pay  the  taxes  due  upon  the  property  of  the  deceased,  and, 
in  case  of  his  neglecting  to  pay  any  instalment  when  due, 
when  there  is  money  on  hand  to  pay  the  same^  the  treasurer 
shall  present  the  fact  to  the  court  at  the  next  term  there- 
after, that  is,  at  the  term  standing  nearest  to  the  default, — 
the  first  opportunity, — ^and  such  court  shall  at  once  issue  an 
order  commanding  such  executor  to  show  cause  within  five 
days  why  such  taxes  should  not  be  paid.  Such  defaulting 
ofiicer  is  not  to  be  treated  as  an  ordinary  litigant,  for  such 
court  shall  at  once  command  him  to  account  for  his  conduct 
within  five  days.  The  reasonable  view  of  the  statute  seems 
to  be  that,  in  proper  cases,  the  duty  of  the  treasurer  to  bring 
the  action  is  imperative;  but,  in  so  far  as  it  prescribes  the 
time  when  it  should  be  brought,  the  statute  is  directory 
only.    Sachett  v.  Statey  74  Ind.  486,  489. 

It  is  a  rule  of  procedure,  as  old  as  our  jurisprudence,  that 
a  plaintiff  may  bring  his  suit  as  soon  as  his  right  of  action 
accrues,  but  whether  he  shall  proceed  with  it  depends  upon 
whether  he  has  given  the  defendant  such  notice  as  the  law 
requires;  and  if  the  service  of  notice  upon  the  defendant  is 
insufficient  in  point  of  time  for  the  term  at  which  the  suit  is 
brought,  the  only  penalty  is  a  continuance,  by  operation  of 
law,  to  the  next  term  when  the  service  becomes  valid.  Eastes 
V.  EasieSy  79  Ind.  363.  Whether  the  defendant  is  required 
to  answer  at  the  term  current  does  not  affect  the  right  of 
the  plaintiff  to  bring  his  suit,  and,  if  the  action  is  stayed  a 
sufiScient  time  to  make  the  notice  legally  sufiGlcient,  it  is  all  a 
defendant  is  e^ititled  to. 

In  this  case  the  taxes  had  been  assessed,  placed,  and 
extended  upon  the  duplicate,  were  due,  and  appellant  had 
refused  to  pay  them.  The  right  of  action  was  fully  matured 
when  tji©  complaint  was  lodged  in  the  circuit  court,  and 
while  the  record  shows  that  appellant  appeared  to  the  action 
thirteen  days  afterward,  and  moved  a  dismissal  of  the  com- 
plaint, the  record  also  further  shows  that  no  action  was 
taken  by  the  court,  or  requested  by  appellee,  for  more  than 
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two  years  afterward,  which  would  seem  to  be  sufficient  time 
in  which  to  prepare  a  defense.  We  therefore  hold  that  the 
bringing  of  this  suit  by  the  treasurer  in  the  current  January 
term  was  authorized  by  §8587,  supra,  and  a  stay  of  proceed- 
ing until  after  ^*the  next  term  thereafter"  removed  from 
appellant  all  possible  ground  of  complaint. 

The  case  of  Ledyard  v.  Dix  (Mich.),  79  N.  W.  918,  so 
vigorously  urged  upon  our  consideration  as  holding  a  con- 
trary doctrine,  can  not  be  accepted  as  a  support  to  appellant's 
contention.  ^  Under  the  statute  of  Michigan  (Act  206,  1893, 
§62),  when  the  auditor-general  filed  his  petition  in  the  cir- 
cuit court  for  a  decree  of  sale  of  lands  returned  delinquent 
in  the  payment  of  taxes  within  the  county,  it  became  the 
duty  of  the  court  to  make  an  order  upon  the  petition  desig- 
nating the  term  of  court  at  which  the  petition  should  be 
heard,  and  that  "all  persons  interested  in  such  lands,  *  *  * 
desiring  to  contest  the  Hen  claimed  thereon  by  the  state  of 
Michigan  for  taxes,  *  ♦  *  shall  appear  in  said  court 
and  file  with  the  clerk  *  *  *  their  objections  thereto, 
on  or  before  the  first  day  of  the  term  of  this  court  above  men- 
tioned, [that  is,  the  term  designated  in  the  order]  and  that 
in  default  thereof  the  same  shall  be  taken  as  confessed". 
The  statute  further  provides  that,  in  lieu  of  personal  service, 
a  copy  of  said  petition  and  order  entered  thereon  shall  be 
published  in  a  newspaper  of  the  county  for  four  weeks,  and 
that  at  the  opening  of  the  court,  at  such  fixed  term,  the 
court  shall  give  precedence  to  the  hearing  of  such  petition 
over  all  other  business.  The  terms  of  the  court  met  in  Sep- 
tember, January,  April,  and  June.  In  the  Ledyard  case, 
the  auditor-general  filed  his  petition  September  25,  1895,  in 
the  nmning  September  term,  and  two  weeks  after  it  had 
commenced;  and,  instead  of  making  it  returnable  on  the 
first  day  of  the  next  term,'  as  the  statute  expressly  provided 
it  should  be,  it  was  made  returnable,  and  a  decree  of  sale 
entered,  upon  a  subsequent  day  of  the  same  term.  The  sub- 
ject under  consideration  related  purely  to  the  question  of 
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process,  and  to  the  inviolability  of  the  length  of  notice,  fixed 
by  statute,  that  should  be  given  a  defendant  to  appear  and 
plead  to  the  action,  concerning  which  the  court  says:  '^It  is 
apparent  that  §62  gives  the  right  to  a  property  owner  to 
have  until  the  commencement  of  the  next  term  after  the 
petition  is  filed  to  make  his  contest.  It  is  an  axiom  of  law 
that  a  litigant  is  entitled  to  his  day  in  court.  *  *  *  Xf 
he  watched  the  columns  of  the  paper  designated  as  the  one 
in  which  the  notice  of  hearing  was  to  be  published,  until  the 
commencement  of  the  term  of  court,  and  no  notice  of  the 
hearing  of  tax  cases  for  that  term  is  published,  has  he  not 
a  right  to  assume  that  no  hearing  will  be  had  until  a  subse- 
quent term?" 

The  amount  claimed  by  appellee  to  be  due  on  account  of 
delinquent  taxes,  penalty,  and  interest  was  $61,233.59.  It 
was  alleged  in  the  complaint  that  said  executor  had  on  hands 
$50,000  in  money,  and  $350,000  in  negotiable  bonds  and 
other  securities  readily  convertible  into  money  at  their  face 
value.  Appellant  contends  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained  for  failure  to  show  enougli 
money  on  hands  with  which  to  pay  the  taxes,  as  provided  by 
said  §8587.  The  amount  demanded  in  the  complaint  in- 
cluded penalty  and  interest  upon  the  several  years'  delin- 
quencies, which  the  court  found  appellee  had  no  right  to 
recover,  and  failed  to  note  the  credit  of  $5,750  paid  before 
suit,  as  shown  by  the  special  finding;  and  plaintiff's  recovery 
was  less  than  $50,000.  Hence  the  averment  in  the  com- 
plaint that  the  plaintiff  was  entitled  to  recover  $61,000  was 
incorrect,  and  if  the  complaint  was  insufficient  upon  its  face, 
— ^which  we  need  not  and  do  not  decide, — the  overruling  of 
the  demurrer  thereto  was  harmless.  State  v.  Julian,  93  Ind. 
292-295;  Bartlett  v.  Pittsburgh,  etc.,  R.  Co.,  94  Ind.  281. 

Finally  it  is  contended  that  the  method  of  making  the 
assessment  was  illegal,  and  that  the  result  reached  was  arbi- 
trary and  uncertain,  and  not  supported  by  competent  evi- 
dence. 
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The  record  discloses  the  following  facts:  During  the 
thirty  years'  residence  of  the  deceased,  William  P.  Gallup, 
in  Indianapolis,  he  had  been  a  dealer  in  grain,  in  county  and 
city  bonds,  and  a  lender  of  money  on  notes  and  mortgages, 
and  for  most  of  the  time  from  1881  to  1893  inclusive  had 
been  engaged  in  the  business  of  banking,  loaning  money  on 
mortgage  securities,  chiefly  outside  the  county  of  his  resi- 
dence, and  in  investing  in  government  and  municipal  bonds, 
and  occasionally  dealing  in  grain.  It  does  not  appear  that  at 
any  time  after  1880  he  made  or  lost  any  large  sum  of  money, 
or  acquired  any  by  gift  or  descent,  or  that  his  fortune  in 
any  way  fluctuated  in  value  or  amount.  That  for  the  years 
1881  to  1893,  inclusive,  he  returned  to  the  assessor  of 
Marion  county  for  taxation  personal  property  amounting  in 
the  aggregate  as  follows:  For  the  year  1881  $24,090;  for 
the  year  1882  $20,630;  for  the  year  1883  $20,015;  for 
the  year  1884  $18,720;  for  the  year  1885  $17,160;  for  the 
year  1886  $15,740;  for  the  year  1887  $13,845;  for  the  year 
1888  $14,475;  for  the  year  1889  $16,475;  for  the  year  1890 
$16,745;  for  the  year  1891  $18,180;  for  the  year  1892 
$19,490;  for  the  year  1893  $20,560.  That  at  the  time  of 
of  his  death,  in  December,  1893,  he  left  a  personal  estate 
appraised  and  of  the  value  of  $492,628.26,  consisting  prin- 
cipally of  stocks,  bonds,  notes,  and  mortgages,  including 
government  bonds  appraised  at  $43,600,  bank  stock  ap- 
praised at  $65,152.50,  and  household  goods,  live  stock,  and 
other  articles  appraised  at  $1,500;  that  his  brother,  Edward 
P.  Gallup,  qualified  as  executor  on  the  4th  day  of  January, 
1894,  and  in  the  spring  following,  as  such  executor,  returned 
to  the  assessor  of  Marion  county  taxable  personal  property 
belonging  to  said  estate  amounting  to  $383,906.46  consist- 
ing of  stocks,  bonds,  and  notes,  household  goods,  horses,  har- 
ness and  carriage;  that  within  two  months  after  his  appoint- 
ment, to  wit,  February  27,  1894,  appellant,  a<5  executor,  paid 
to  the  treasurer  of  Marion  county,  on  account  of  omitted 
taxes,  for  the  years  1893,  1892,  and  1891,  the  sum  of  $5,750, 
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without  any  previous  assessment  of  omitted  property  having 
been  made  or  reported  to  the  auditor  or  placed  upon  either 
duplicate;  that  for  many  years  Edward  P.  had  been  a  resi- 
dent of  Marion  county,  engaged  in  business  with  his  brother, 
William  P.,  and  since  his  removal  to  New  Hampshire  a  fre- 
quent visitor  to  his  brother  William,  and  for  many  years  and 
to  the  present,  a  joint  owner  with  the  deceased  of  valuable 
real  estate  in  Indianapolis;  that  the  deceased  was  never 
married,  and  by  his  will  gives  his  entire  fortune  to  appel- 
lant, except  $4,500,  and  some  trifling  charges;  that  the  rela- 
tions between  the  brothers  were  close  and  intimate.  Edward 
P.  testified  before  the  auditor  that  his  brother  had  kept  no 
books  or  record  of  his  business,  to  his  knowledge,  except 
possibly  a  meager  account  upon  five  cent  memorandum 
books  that  disclosed  no  important  information,  and  which  he 
had  not  deemed  of  sufficient  importance  to  preserve,  and 
did  not  now  have  any  of  them;  that  prior  to  his  brother's 
death  he  did  not  have  any  knowledge  or  information  about 
his  brother's  estate  in  character  or  amount;  that,  twenty 
years  before,  his  brother  might  have  told  him  what  he  had, 
but  he  had  forgotten  the  amoimt  stated,  and  though  re- 
quested and  urged  by  the  auditor  to  furnish  data  and  infor- 
mation, he  declared  his  inability  to  do  either. 

With  the  facts  before  him  the  auditor  proceeded  to  make 
an  assessment  of  omitted  ])roperty,  by  taking  the  amount  of 
taxable  personal  property  returned  by  the  executor  in  the 
spring  of  1894  as  a  basis.  From  the  amount  thus  returned, 
namely,  $383,905,  he  deducted  five  per  cent,  as  the  probable 
net  annual  increase,  and  the  result  thus  reached  he  took  as 
the  true  amount  for  1802,  and  from  this  amount  he  deducted 
a  like  five  per  cent.,  and  took  the  reanlt  for  the  correct 
amount  for  1891,  and  so  on,  back  to  1881,  deducting  also 
from  each  result  the  amount  returned  by  the  deceased  for 
that  year.  He  also  credited  the  estate  by  the  $5,750  paid  bv 
the  executor  in  February,  1894,  by  deducting  $150,000 
from  the  total  assessment  for  1893,  $100,000  from  1892, 
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and  $100,000  from  1891,  the  rate  of  taxation  for  these  sev- 
eral years,  counted  upon  these  several  sums,  producing  the 
amount  of  $5,750.  The  assessment  of  omitted  property  thus 
made  by  the  auditor  was:  For  the  year  1881  $171,010;  for 
the  year  1882  $184,575;  for  the  year  1883  $195,995;  for 
the  year  1884  $208,657;  for  the  year  1885  $222,184;  for 
the  year  1886  $236,201;  for  the  year  1887  $251,356;  for 
the  year  1888  $264,683;  for  the  year  1889  $277,365;  for 
the  year  1890  $292,560;  for  the  year  1891  $207,404;  for 
the  year  1892  $223,230;  for  the  year  1893  $190,880. 

The  auditor  concedes  that  the  result  reached  by  him  was, 
in  a  measure,  an  arbitrary  deduction  from  facts  of  record 
and  recognized  rules  of  business,  and  that  he  had  no  posi- 
tive evidence  before  him  that  the  amounts  stated  by  him 
were  entirely  accurate.  But  this  is  not  sufficient  to  over- 
throw the  judgment.  Tribunals  are  not  infrequently  called 
upon  to  determine  questions  of  fact  upon  evidence  as  unsat- 
isfactorv  as  that  before  the  auditor.  The  fact  that  there  had 
been  an  omission  to  list  all  of  his  property  for  taxation,  wo 
think,  was  well  established,  beyond  peradventure.  For  tho 
thirteen  years  covered  by  this  suit  the  amount  listed  by  the 
decedent  was  about  the  same  for  each  year, — a  little  more 
in  1881  than  in  any  subsequent  year.  In  April,  1893,  he 
gave  to  the  assessor,  as  being  all  of  his  taxable  personal  estate, 
$20,560.  Upon  his  death,  nine  months  later,  his  personal 
property  is  shown  to  be  $492,628  in  value,  $383,906  of 
which,  a  few  months  later,  was  listed  by  the  executor  as 
taxable  property,  composed  chiefly  of  municipal  bonds  and 
notes  secured  by  mortgage,  some  running  back  in  date  to 
1885.  The  executor,  in  his  testimony  before  the  auditor, 
estimated  that  these  securities  would  average  six  per  cent, 
interest.  The  reluctance  manifested  by  the  executor  to 
assist  the  auditor  in  arriving  at  true  results  is  to  be  deplored. 
And  it  is  not  apparent  from  his  testimony  why  he  deemed 
it  proper,  T^nthiri  two  months  after  his  appointment,  and 
before  any  controversy  had  arisen  over  omitted  property,  and 
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before  any  had  been  assessed  or  placed  upon  the  duplicate, 
to  voluntarily  pay  to  the  treasurer,  on  account  of  omitted 
property,  $5,750.  What  was  the  source  of  the  information 
that  prompted  him  to  act?  According  to  his  testimony,  he 
knew  nothing  whatever  about  his  brother's  estate  prior  to 
his  death,  and  no  records  or  books  had  come  to  his  knowl- 
edge to  furnish  such  information.  It  is  most  extraordinary 
that  so  large  an  estate,  invested  chiefly  in  county  and  city 
bonds,  notes  and  mortgages,  embracing  a  large  number  of 
items,  with  interest  and  principal  maturing  on  many  differ- 
ent dates,  could  be  successfully  managed  without  the  use  of 
records;  and  if,  by  this  departure  of  the  decedent  from  the 
ordinary  methods  of  business,  and  his  strange  reserve  in  his 
intercourse  with  his  most  trusted  brother  and  chief  bene- 
ficiary, he  kept  the  nmount  and  character  of  his  estate  in 
previous  years  concealed,  with  the  probable  purpose  of  escap- 
ing taxation,  when  it  is  affirmatively  shown  that  a  large  por- 
tion thereof  did  so  escape,  his  representative  is  not  in  a  situa- 
tion to  demand  strict  proof.  The  payment  by  appellant  of 
the  $5,750,  as  taxes,  was  confession  that  property  liable  to 
taxation  had  been  previously  omitted,  and,  considered  with 
the  other  facts  disclosed  by  the  public  records,  made  ri 
prima  facie  case,  and  justified  the  auditor  in  finding  the 
existence  of  omitted  property.  This  fact  once  established,  in 
the  ascertainment  of  the  amount  the  auditor  was  warranted, 
in  the  absence  of  better  evidence,  in  considering  the  rate  of 
interest  carried  by  the  securities  on  hand,  and  that  usually 
botne  by  such  securities  and  investments  as  the  evidence 
showed  the  deceased  had  been  dealing  in  for  many  years,  the 
general  character  of  the  decedent's  business,  the  absence  of 
any  evidence  of  unusual  or  great  gain  or  loss  during  the 
controverted  period,  the  amounts  given  in  by  the  decedent 

for  taxation  in  each  year,  and,  from  all  these  facts  and  data, 
assessing  such  reasonable  amounts  as  were  warranted  thereby. 
Saint  V.  Welsh,  141  Ind.  382. 

The  assessment  made  by  the  auditor  is  presumed,  in  this 
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proceeding  by  the  treasurer,  to  be  correct,  and  must  stand 
if  not  overthrown  by  a  preponderance  of  the  evidence.  Sec- 
tion 8642  Bums  1894;  Buck  v.  Miller,  147  Ind.  586,  599. 
We  are  not  convinced  that  a  preponderance  of  the  evidence 
is  with  the  appellant. 

It  follows  that  appellant  is  not  entitled  to  a  reversal. 

Appellee,  however,  insists  that  the  judgnient  should  be 
reversed  for  errors  of  the  court,  upon  which  he  has  made  a 
proper  cross-assignment.  Three  points  are  made  upon  the 
cross-assignment  complained  of,  namely:  (1)  That  the 
court  below  erred  in  allowing  appellant  a  double  credit  for 
the  sum  of  $5,750  voluntarily  paid  by  him  to  the  treasurer 
of  Marion  county  on  account  of  omitted  taxes  for  the  years 
ISDl,  1892,  and  1893,  before  any  assessment  of  omitted 
property  had  been  made,  or  attempted,  by  any  authorized 
officer.  (2)  That  the  court  erred  in  disallowing,  as  against 
the  taxes  on  the  omitted  property  assessed  and  placed  upon 
the  duplicates  by  the  county  auditor  for  the  several  years 
from  1881  to  1893,  inclusive,  the  penalty  provided  by  law 
for  the  nonpayment  of  taxes.  (3)  That  the  court  erred  in 
disallowing  interest  on  the  taxes  against  the  several  amounts 
assess(?d  as  omitted  property  from  the  date  the  several  delin- 
quencies would  have  occurred  if  tlie  property  had  been  duly 
and  timely  listed  by  the  decedent. 

In  respect  to  the  first  point,  it  clearly  appears,  both  from 
the  evidence  and  special  finding,  that  the  coimty  auditor, 
having  first  determined  the  amount  of  taxable  property  that 
had  l)een  omitted  bv  the  decedent  for  each  of  the  vears  from 
1881  to  1893,  in('lll^:ive,  deducted  from  the  amoimt  so  found 
for  the  vear  1S93  $150,000,  and  for  each  of  the  vears  1892 
and  1891  $100,000,  the  said  sums  computed  by  the  tax  rate 
for  the  three  several  years,  producing  the  aggregate  of 
of  $5,750,  the  amount  theretofore  voluntarily  paid  by  ap- 
pellant on  account  of  omitted  property;  and  that  there  was 
in  fact  placed  upon  the  duplicates  for  taxation  only  the  bal- 
ance for  each  of  said  years  remaining  after  these  deductions 
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had  been  made.  These  deductions  were  evidently  made  bv 
the  auditor  on  the  theorv  that  the  taxes  on  these  sums,  for 
these  years,  had  been  paid,  and,  for  "thiit  reason,  and  to  that 
extent,  there  was,  when  he  came  to  make  the  assessment,  n<y 
omitted  property.  And  this  was  right.  Therefore,  assum- 
ing that  the  auditor's  method  of  assessment  was  legal,  it  is 
apparent  that  the  estate  was  fully  credited  by  him  with  the 
$5,750,  by  a  reduction  of  the  taxable  amoimt  shown  by  hia 
calculations,  of  a  sum  that  would  produce  the  amount  of  the 
credit  at  the  tax  rate  of  the  several  years  specified.  And 
surely  this  was  all  the  estate  is  entitled  to. 

The  sixth  specification  of  the  special  finding  is  to  the 
effect  that,  after  the  death  of  AVilliam  P.  Galliip,  his  execu- 
tor, Edward  Gallup,  in  February,  1894,  paid  to  the  then 
treasurer  of  Marion  county,  on  account  of  omitted  taxes,  the 
sum  of  $5,750,  and  no  more;  and  that,  prior  to  such  pay- 
ment, no  assessment  of  omitted  property  had  been  made  by 
any  authorized  officer,  nor  had  any  such  assessment  ever  been 
reported  to  the  auditor,  or  entered  upon  the  records;  and,  by 
the  tenth,  it  is  found  *'that  said  William  P.  Oallup,  in  addi- 
tion to  the  property  that  had  been  returned  by  him  for  taxa- 
tion, and  in  addition^  also,  to  the  propprfjf  for  a. id  oh  acoun, 
of  which  the  taxes  had  been,  as  aforesaid,  paid  by  said  GaL 
lup,  as  executor,  to  the  treasurer  of  Marion  county",  was  the 
owner  of  moneys,  bonds,  etc.,  amounting,  in  1801,  to  $207,- 
404,  in  1892  to  $223,230,  and  in  1803  to  $190,880;  "and 
that  the  taxes  due  and  owing  by  said  William  P.  Gallup 
upon  said  omitted  property  so  owned  and  held  by  him,  dur 
ing  the  years  1881  to  1803,  inclusive,  so  charged  upon  the 
tax  duplicates  by  the  auditor,  exclusive  of  all  interest  and 
penalties  provided  by  law,  by  reason  of  failure  to  pay  the 
first  instalment  thereof",  amounts,  in  the  aggregate,  to  the 
sum  of  $52,746,60,  "subject,  however,  to  a  credit  of  $5,750, 
being  the  amount  paid  to  the  treasurer  of  Marion  county,  as 
hereinbefore  in  finding  number  six  stated,  leaving  the  net 
balance,  due  and  owing,  the  sum  of  $46,996.69."  And  the 
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fourth  conclusion  of  law  is  as  follows :  '^Said  Gallup,  as  such 
executor,  is  entitled  to  a  credit  upon  the  taxes  levied  upon 
the  omitted  property,  aggregating  $52,746.69,  of  $5,750, 
by  reason  of  the  payment  of  that  sum  to  the  treasurer  of 
Marion  county,  on  account  of  omitted  taxes,  and  thiSf  not- 
vnthsiandivg  the  fact  that  in  making  the  assessment  of  said 
omitted  property  the  auditor  had  allowed  to  said  defendant, 
in  ascertaining  and  determining  the  amount  of  said  omitted 
property,  a  credit  for  said  sum  of  $5,750." 

We  do  not  perceive  the  ground  upon  which  this  conclu- 
sion can  be  sustained.  It  expressly  asserts  that  appellant  is 
entitled  to  the  double  credit.  If  the  auditor's  method  of 
assessment,  as  shown  in  this  opinion,  and  as  adopted 
by  the  trial  court,  was  legal,  the  result  correctly  reached 
should  be  accepted  in  into.  If  the  method  was  illegal,  it 
should  have  been  rejected  altogether.  We  know  of  no  prin- 
ciple of  law  or  rule  of  procedure  that  ^vill  allow  a  court,  in 
determining  a  question  of  right,  to  ameliorate  the  harshness 
of  a  judgment  by  an  unwarranted  reduction,  or  by  the  arbi- 
trary allowance  of  dual  credits.  There  is  no  force  in  the  sug^ 
gestion  that  credits  can  only  be  applied  to  liquidated  de- 
mands, and  that  there  existed  no  basis  for  credit  until  the 
omitted  property  had  been  legally  assessed  and  placed  upon 
the  tax  duplicates,  for  it  must  be  borne  in  mind  that  the 
executor's  payment  to  the  treasurer  was  eleven  months  be- 
fore the  auditor  entered  upon  this  proceeding  to  assess  omit- 
ted  property;  and  if  at  the  time  of  payment  it  was  tendered 
by  the  executor,  and  accepted  by  the  treasurer  as  a  payment 
upon  taxes  owing,  but.  unliquidated,  against  omitted  prop- 
erty of  the  estate,  there  can  exist  no  reason  why  it  should  not 
be  applied  in  discharging  such  property  pro  tanto^  and,  so 
far  as  thus  discharged,  there  remained  no  ground  for  its 
assessment  as  omitted  property.  As  we  have  held  the  audi- 
tors method  of  asi^ossinent  was  legal,  and  his  allowance  of 
credit  to  the  estate  for  the  $5,750  was  all  the  estate  is  entitled 
to,  the  second  credit  therefor,  by  the  trial  court,  was  erro- 
neous. 
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We  will  consider  the  second  and  third  propositions  to- 
gether. A  tax  is  not  an  ordinary  debt.  It  is  not  founded 
upon  contract,  express  or  implied.  It  flows  from  the  exer- 
cise of  sovereign  power,  and  is  imposed  without  the  consent 
of  the  debtor.  It  is  enforceable  summarilv,  bv  distress  and 
sale,  and  without  exemption  or  relief  from  valuation  laws. 
The  right  to  assess  property  and  levy  taxes  thereon  is  given 
by  legislative  enactment,  upon  such  limitations  and  condi- 
tions as  are  imposed  by  the  Constitution.  State  v.  Halter^ 
149  Ind.  292,  207.  The  right  to  tax  and  terms  of  its  exer- 
cise are  therefore  inseparable.  Furthermore,  penalties  are 
not  favorites  of  the  law,  and  can  not  be  granted  by  impli- 
cation. We  must  then  find  an  express  warrant  in  the  statute, 
or  deny  the  contention. 

Fourteen  sections  of  the  taxation  act  of  1891  are  pointed 
out  as  containing  the  words  "taxes,  penalties,  and  interest", 
"taxes,  penalties,  interest,  and  costs",  or  other  words  and 
phrases  of  similar  import,  from  which  it  is  claimed  by  appel- 
lee that  the  manifest  intention  of  the  legislature  was  that 
penalties  and  interest  should  be  collected  in  cases  like  this. 
The  claim  has  no  force,  for  failure  to  point  to  any  such 
words  or  phrases  used  in  connection  with  the  act  of  assessment 
of  omitted  property  by  the  county  assessor,  auditor,  or 
treasurer.  Section  8531  Burns  1804,  provides  that  when  the 
county  assessor  shall  discover  omitted  property,  he  shall  list 
it  upon  the  proper  assessor's  book  in  the  auditor's  office,  and 
the  same  shall  be  placed  upon  the  duplicates  by  the  auditor, 
and  the  taxes  thereon  extended  and  collected  as  in  other 
cases.  By  section  8560,  when  the  auditor  shall  discover  such 
unassessed  property  he  shall  proceed  to  correct  the  dupli- 
cates, and  add  such  property  thereto,  with  the  proper  valua- 
tion, and  charge  such  property,  and  the  owner  thereof,  with 
the  proper  amount  of  taxes  thereon.  By  section  8600,  when 
the  treasurer  makes  such  discovery  he  shall  report  the  fact  to 
the'auditor,  whose  duty  it  shall  be  to  correct  the  duplicates, 
by  adding  thereto  the  assessed  valuation  of  such  property. 
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And  the  treasurer  shall  then  collect  the  taxes  thereon  in  the 
same  manner  as  if  assessed  by  the  assessor.  In  neither  of 
these  sections  is  the  ofBcer  directed  or  permitted  to  add  pen- 
alty or  interest,  or  do  anything  more  than  place  the  property 
upon  the  duplicates,  assess  its  taxable  value,  extend  the 
taxes  against  the  same,  and  proceed  to  collect  them  as  other 
taxes  are  collected.  Section  8570  provides  for  voluntary 
payments,  and  for  the  assessment  of  all  the  penalties  and 
interest  known  to  the  taxation  act.  It  provides  that  "Any 
person  or  taxpayer,  charged  with  taxes  on  the  tax  duplicate 
in  the  hands  of  a  county  treasurer  may  pay  the  full  amount 
of  such  taxes  on  or  before  the  third  Monday  in  April,  or 
may,  at  his  option,  pay  the  first  instalment  on  or  before  such 
third  -Monday,  and  the  remaining  instalments  on  or  before  the 
first  Monday  of  November  following;  *  *  *  And,  pro- 
vided, further,  that  in  all  cases  where  the  first  instalment 
shall  not  be  paid  on  or  before  the  third  Monday  in  April, 
the  whole  amount  unpaid  shall  become  due,  and  be  returned 
delinquent  and  collected  as  provided  by  law,  and  there  shall 
be  a  penalty  added  of  ten  per  cent,  upon  the  amount  of  any 
instalment  not  paid  when  due,  which  the  persons  or  property 
assessed  shall  pay,  together  with  cost  of  collection,  and,  if 
such  taxes  remain  delinquent  at  the  succeeding  first  Monday 
in  November,  there  shall  be  a  penalty  of  six  per  centum 
added  to  all  such  taxes  that  become  delinquent  at  the  pre- 
ceding April  and  November  settlements,  and  a  penalty  of  ten 
per  centum  only  shall  be  added  to  the  current  delinquency 
occuring  on  the  first  Monday  in  November." 

In  no  instance  is  a  penalty  assessable,  except  in  default  of 
payment  of  taxes,  when  due  (under  §8570,  supra),  that  have 
been  legally  assessed  and  placed  upon  the  tax  duplicate  in 
the  hands  of  a  county  treasurer.  As  said  in  County  of 
Redwood  v.  Winona,  etc,  Co.,  40  Minn.  512,  524,  42  N.  W. 
473:  "One  thing  is  very  certain;  that  a  penalty  in  any 
form  can  not  be  imposed  until  a  party  is  in  default  in  s^me 
legal  duty.    A  penalty  for  the  non-payment  of  a  tax  can  not 
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be  imposed  until  the  person  has  an  opportunity  to  pay  it,  and 
fails  to  do  so."  It  is  a  misnomer  to  call  such  a  charge  a 
delinquent  tax.  It  was  not  a  tax  at  all  until  after  the  assess 
ment  and  extension  were  made.  Before  that  time,  the  claim 
existed  only  in  the  right  to  tax;  and  not  until  molded  by  the 
form  of  law  into  a  fixed  charge  was  it  susceptible  of  demand 
and  exact  payment.  The  assessment  and  charge  may  be 
made  for  any  year,  or  any  number  of  years,  but  whenever 
made  it  is  to  be  placed  and  extended  upon  the  current  dupli- 
cates for  collection  as  other  taxes;  so  says  the  statute.  Ko 
penalty  is  prescribed  bv  the  legislature  for  the  failure  of  the 
taxpayer  timely  to  list  his  property,  and  none  can  be  imposed 
by  the  tax  officer  nor  by  the  courts.  County  of  Redwood  v. 
Winonay  etc.,  Co,y  supra;  Danforth  v.  McCook  County,  11 
S.  D.  258,  76  N.  W.  940;  Elliott  v.  Philadelphia,  etc,  Co., 
99  U.  S.  573,  25  L.  ed.  292;  State  v.  California,  etc.,  Co., 
13  Nev.  203.  We  have  no  doubt  but  penalties  may  follow 
the  non-payment  of  such  taxes  after  they  reach  the  dupli- 
cates, as  they  attach  to  other  taxes  under  §8570,  supra,  but 
our  attention  has  been  called  to  no  other  provision  of  the 
statute  that  imposes  them.  In  respect  to  the  addition  of  inter- 
est to  the  claim,  this  court  has  ruled  that  only  the  penalty 
and  interest,  called  '^penalty",  provided  in  §8570,  supra,  can 
be  imposed  for  delay  in  the  payment  of  taxes.  Evansville, 
etc.,  R.  Co.  V.  West,  139  Ind.  254;  Western  Union  Tel.  Co.  v. 
State,  146  Ind.  54,  60.  See  also  Western  Union  Tel.  Co.  v. 
State,  55  Tex.  314;  State  v.  Duncan,  3  Lea  679;  Ken- 
iuchy  Central  R.  Co.  v.  Pendleton  Co.  (Ky.),  2  S.  W.  176; 
State  V.  Southwestern  R.  Co.,  70  Ga.  1,  32. 

For  error  of  the  court  in  allowing  appellant  a  credit  of 
$5,750  upon  the  amount  of  appellee's  recovery,  the  judg- 
ment must  be  reversed.  Judgment  reversed,  with  instruc- 
tions to  restate  conclusions  of  law  in  accordance  with  this 
opinion,  and  render  judgment  thereon  in  favor  of  appellee 
for  the  sum  of  $52,746.69;  the  same  to  draw  interest  from 
the  date  of  the  finding,  to  wit,  October  31,  1898. 
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The  Peoria  and  Eastern  Railway  Company  et  al. 
V.  The  Attica,  Covington  and  Southern 

Railway  Company. 

[No.  18,871.     Filed  February  16,  1900.] 

Appeal  and  Erbor. — Complaint  Challenged  for  First  Time  on  Ap- 
peal.— Where  a  complaint  is  first  challenged  on  appeal,  it  will  be 
held  sufficient  if  each  essential  element  of  right  of  recovery  is  stated, 
even  if  so  defectively  as  to  make  the  complaint  obnoxious  to  de- 
murrer,   p,  221, 

Trespass. — Injunction. — Complaint — Averment  ae  to  Ownership  of 
property  ~ A  complaint  in  an  action  to  enjoin  defendant  from  tres- 
passing upon  certain  described  property,  alleging  that  plaintiff  pur- 
chased the  property  from  the  owner,  and  has  ever  since  owned  and 
occupied  the  same,  is  a  sufficient  averment  of  the  kind  and  extent 
of  plaintiff's  title  as  against  an  objection  made  for  the  first  time 
after  judgment,   p.  221. 

Same — Pleading. — Title  to  Property. — A  complaint  in  an  action  to  en- 
join defendants  from  trespassing  upon  canal  property  alleged  to  be 
owned  by  plaintiff,  which  discloses  that  defendants,  since  a  time 
prior  to  the  abandonment  of  the  operation  of  the  canal,  have  main- 
tained a  bridge  over  the  property,  does  not  amount  to  an  admission 
of  a  superior  title  in  defendants  to  the  ground  under  the  bridge. 
pp.  221,  222. 

Same. — Injunction. — Complaint. — Railroads — A  railroad  company, 
having  purchased  a  canal  and  constructed  its  tracks  along  the 
tow-path  of  same,  may  maintain  an  action  to  enjoin  other  rail- 
road companies  that  had  maintained  a  bridge  over  the  canal  from 
appropriating  the  tow-path  under  the  bridge  on  an  allegation  that 
plaintiff  was  the  owner  and  in  possession  of  the  land  and  space 
under  the  bridge,  and  that  defendants,  forcibly  and  without  right, 
were  attempting  to  appropriate  the  same  permanently  to  their  own 
use  to  the  exclusion  of  plaintjff.    pp.  2C'2,  223. 

Spi^cial  YismsQS.'-Railroads.^Right  of  Way.—Title.^Injunction, 
— In  an  action  by  a  railroad  company  to  enjoin  other  companies 
from  appropriating  its  right  of  way,  a  finding  that  the  original  owner 
of  the  land  platted  same,  and  the  land  in  question  appeared  by  the 
plat  to  be  a  street,  does  not  overcome  other  findings  showing  plaintiff 
to  be  the  owner  in  fee  of  the  land,  where  it  was  not  shown  that  the 
street  was  ever  accepted  by  the  public,  and  the  street  was  never 
used,  opened  or  improved,  and  could  not  be,  on  account  of  the  to- 
pography of  the  place,    pp.  223-226. 
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From  the  Fountain  Circuit  Court.  Affirmed  in  part  and 
reversed  in  part. 

John  T.  Dye,  B.  E.  EUioU  and  W.  F.  EUiotty  for  appel- 
lants. 

W.  V,  Stuart,  E.  P.  Hammond,  D.  W.  Simms,  E.  P. 
Hammond,  Jr.,  and  C.  M.  McCabe,  for  appellee. 

Bakeb,  J. — Suit  by  appellee  for  injunction.  Complaint 
in  one  paragraph.  Answer,  general  denial.  Special  finding 
of  facts  and  conclusions  of  law.  Judgment,  perpetual  in- 
junction against  defendants.  Joint  and  several  motions  for 
new  trial  overruled.  Separate  errors  assigned:  The  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  each  conclusion  of  law  is  wrong;  and  the  motions  for 
new  trial  were  erroneouslv  overruled. 

The  defendants  were:  The  Peoria  and  Eastern  Railway 
Company;  The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company;  The  Indianapolis,  Bloomington  and 
Western  Railroad  Company;  The  Ohio,  Indiana  and  West- 
em  Railway  Company,  E.  A.  Peck  and  J.  A.  Barnard.  The 
first  two  companies  and  Barnard  perfected  a  term-time 
appeal,  and  filed  separate  assignments.  The  I.  B.  &  W.  R. 
Co.  has  not  appealed.  The  O.  I.  &  W.  R.  Co.  and  Peck  sev- 
erally assigned  errors  under  the  act  of  1895  (Acts  1895,  p. 
179);  §638a  Horner  1897,  §G47a  Bums  Supp.  As  there 
was  no  evidence  against  these  last  two  defendants,  they  may 
at  once  be  dismissed  from  consideration. 

The  complaint  was  filed  in  February,  1892.  It  charges 
in  substance  that  the  P.  &  E.  is  the  owner  and  the  C.  C.  C. 
&  St.  L.  is  lessee  of  a  line  of  railroad  through  Covington,  in 
Fountain  county,  of  which  Barnard  is  superintendent;  that 
defendants  built  their  line  sometime  prior  to  September, 
1872;  that  in  doing  j»o  they  carried  their  line  over  the 
Wabash  and  tine  Canal,  where  the  canal  was  located  on  and 
adjacent  to  part  of  out  lot  one  of  the  town,  by  means  of  a 
trestle  or  bridge  about  sixteen  feet  above  the  tow-path  of  the 
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canal;  that  the  canal  ceased  to  be  operated  about  September, 
1872;  that  the  bridge  ever  since  has  been  maintained  prac- 
tically as  first  built;  that  it  rests  partly  on,  and  in  places  is 
t^npported  by  piles  driven  in,  what  was  canal  property;  that 
in  1880  plaintiff  purchased  from  the  owners  of  the  property 
of  the  Wabash  and  Erie  Canal  all  of  the  canal  property  in 
Fountain  county  including  the  part  where  the  canal  was 
crossed  by  defendants'  bridge,  and  afterwards  constructed 
its  railroad  on  the  tow-path  under  the  bridge  that  constitutod 
the  road-bed  of  defendants,  from  the  north  to  a  point  fifty 
feet  south  of  the  bridge;  that  for  twelve  years  last  past  plain- 
tiff has  been  in  actual  ownership,  control  and  occupancy  of 
its  road  on  the  tow-path  under  the  bridge;  that  in  1882 
plaintiff  notified  defendants  in  writing  that  it  had  purchased 
and  was  the  exclusive  owner  of  the  canal  property,  includ- 
ing the  part  under  the  bridge,  and  would  build  and  operate 
its  road  thereon;  that  defendants  never  controverted  this 
claim  nor  attempted  to  interfere  with  plaintiff's  possession 
until  the  doing  of  the  acts  herein  complained  of;  that  plain- 
tiff built  its  track  under  the  bridge,  with  the  knowledge  and 
acquiescence  of  defendants;  that,  although  defendants  have 
used,  repaired  and  controlled  the  structure  as  located  in  the 
air,  none  of  them  has  any  claim  of  ownership  to  the  land 
or  space  under  the  bridge  or  on  either  side  thereof,  but  the 
owTiership  and  occupancy  have  been  continuously  in  plain- 
tiff and  its  predecessors  in  title,  and  on  the  faith  thereof 
plaintiff  has  expended  large  sums  of  money;  that  defendants, 
forcibly  and  without  right,  are  threatening  and  attempting 
to  seize  and  appropriate  permanently  to  their  use  plaintiff's 
property  under  the  bridge  and  to  fill  up  the  entire  space 
with  piling,  ground  and  stone,  and  will  continue,  etc.,  unless 
restrained,  etc. 

There  was  no  demurrer  to  thfe  complaint.  It  will  there- 
fore be  held  sufficient  if  it  states  facts  enough  to  bar  another 
action.  Xenia,  etc,  Co.  v.  Macy,  147  Ind.  568.  The  com- 
plaint comes  here  aided  by  the  curative  virtues  of  the  find- 
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ing  and  judgment.  If  a  complaint  is  tested  by  demuirer,  all 
inferences  and  intendments  are  taken  against  the  pleader. 
If  a  complaint  is  first  challenged  after  judgment,  all  infer- 
ences and  intendments  are  taken  in  favor  of  the  pleader, 
and  there  must  be  a  total  failure  to  state  some  essential  ele- 
ment of  right  of  recovery  to  render  the  complaint  insuffi- 
cient. If  each  essential  element  is  stated,  even  if  so  de- 
fectively as  to  make  the  complaint  obnoxious  to  demurrer, 
the  defects  are  cured  by  the  verdict  or  finding. 
.  The  first  objection  urged  against  the  complaint  is  that  it 
fails  to  state  the  extent  of  appellee's  estate  in  the  land — 
whether  in  fee,  or  an  easement,  or  a  license.  The  allega- 
tion that  "plaintiff  is  the  owner",  without  stating  the  kind  of 
title,  has  been  held  suflicient  against  demurrer.  Burt  v. 
BowleSj  69  Ind.  1;  Steeple  v.  Downing^  60  Ind.  478.  Ap- 
pellee alleged  that  in  1880  it  purchased  the  canal  property 
from  the  then  owner,  and  has  ever  since  owned  and  occupied 
the  land  in  question.  Appellee's  title  and  that  of  its  prede- 
cessors is  stated  generally  as  an  "ownership".  This  is  not 
a  total  omission  of  an  essential  allegation,  but  is  at  most  an 
indefinite  and  uncertain  averment  that  vidll  be  deemed  cured 
after  judgment,  if  it  needed  such  aid. 

It  is  said  next  that  the  complaint  affirmatively  shows  that 
appellants  have  a  title  to  the  land  and  space  in  controversy 
superior  to  appellee's.  It  is  true  tliat  the  complaint  dis- 
closes that  appellants,  since  a  time  prior  to  the  abandonment 
of  the  operation  of  the  canal,  have  maintained  a  bridge  over 
the  property;  but  the  controversy  related  solely  to  the  right 
to  use  the  ground  and  sixteen  feet  of  space  imder  the  bridge. 
Appellee  in  no  way  seeks  to  curtail  the  right  of  appellants 
to  maintain  their  structure  as  originally  erected.  That  right 
was  not  in  issue.  To  concede  that  right,  in  view  of  the  aver- 
ments that  appellee  is  owner  and  that  appellants,  forcibly 
and  without  right,  are  attempting  permanently  to  occupy  ap- 
pellee's property,  was  no  admii^sion  of  any  right  in  a])pellants 
to  the  ground  and  space  in  question.    Appellants  claim  that 
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a  railroad  company,  because  it  is  chartered  to  build,  maintain 
and  operate  a  railroad,  has  the  right  to  change  the  character 
of  its  road-bed  at  will  wherever  it  has  established  a  foot  in 
possession,  to  the  extent  of  holding  the  utmost  it  could 
acquire  in  any  case;  and  cite  Indianapolis^  etc.y  B.  Co.  v. 
Raylj  69  Ind.  424,  Prather  v.  Western  Union  Tel.  Co.y  89 
Ind.  501,  and  Campbell  v.  Indianapolis,  etc.,  R.  Co.,  110 
Ind.  490.  If  the  cases  support  the  contention,  they  are  in 
conflict  with  the  later  decisions.  Foii  Wayne,  etc.,  R.  Co. 
V.  Sherry,  126  Ind.  334,  10  L.  K.  A.  48,  and  the  authorities 
therein  collated.  But  in  Indianapolis,  etc,  R.  Co.  v.  Rey- 
nolds,  116  Ind.  356,  it  was  said  of  the  three  cases  in  ques- 
tion: "We  entertain  a  different  view  of  these  decisions. 
They  decide,  in  effect,  that  where  a  railroad  company  enters 
upon  land  and  takes  possession  of,  and  occupies  a  right  of 
way  of  the  full  width  authorized  by  law,  or  by  its  charter, 
no  limitation  upon  its  right  to  do  so  appearing,  it  will  be  con- 
clusively presumed  that  it  appropriated  the  lands  so  occu- 
pied or  taken  possession  of  to  the  full  width  allowed  by 
law.'*  Here,  the  entry  was  upon  the  lands  of  a  public  canal, 
and  the  only  authorized  purpose  was  to  carry  the  track 
across  the  canal  property  in  such  a  manner  as  not  to  interfere 
therewith.  Clause  5  of  §3903  R  S.  1881  and  Homer  1897, 
§5153  Bums  1894.  The  possession  taken  under  that  right 
was  limited  to  the  erection  of  the  bridge.  And  such  pos- 
session was  evidence  of  the  canal  proprietor's  concession  of 
right  to  that  extent,  but  no  greater.  Jones  v.  Erie,  etc.,  R. 
Co.,  169  Pa.  St.  333,  32  Atl.  535,  47  Am.  St  916.  The 
canal  proprietor's  estate  was  servient  to  appellants'  easement 
as  so  acquired,  and  the  bridge  was  notice  of  that  fact  and 
nothing  more.  This  disclosure  of  appellants'  right  to  main- 
tain the  bridge  does  not  touch,  much  less  destroy,  the  aver^ 
ments  that  appellee  and  its  predecessors  have  always  owned 
and  occupied  the  ground  and  space  under  the  bridge. 

It  is  finally  insisted  that  the  complaint  is  insufficient  to 
warrant  an  injunction.     The  particular  claim  seems  to  be 
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that  the  theory  of  appellee's  complaint  is  that  appellee  is 
entitled  to  an  injunction  to  protect  its  railroad  track,  crossing 
under  appellants'  track,  and  that  if  appellee  has  no  right  to 
a  railroad  crossing,  it  has  no  right  to  an  injunction.  Appel- 
lants assert  that  appellee,  to  secure  the  right  to  a  crossing, 
"was  bound  to  proceed  under  the  statute".  Not  so.  If  ap- 
pellants had  any  title  to  or  interest  in  the  land  and  space 
taken  possession  of  by  appellee,  they  might  acquiesce  in  ap- 
pellee's proceeding  in  disregard  of  the  statute,  and  might  be 
estopi)ed  from  questioning  appellee's  right  if  large  expend- 
itures had  been  made  upon  the  faith  of  such  acquiescence. 
But  appellants  had  no  rights  in  the  ground  and  space  used 
by  appellee.  Therefore,  this  was  not  a  railroad-crossing 
case.  On  the  allegations  that  appellee  was  the  owner  and 
in  possession  of  the  land  and  space  under  the  bridge,  and 
that  appellants,  forcibly  and  without  right,  were  attempt- 
ing to  appropriate  the  same  permanently  to  their  own  use, 
to  the  exclusion  of  appellee,  the  legal  theory  of  the  com- 
plaint is  that  a  landowner  is  entitled  to  have  an  intermed- 
dler  restrained  from  erecting  a  permanent  obstruction  on  his 
property.  That  a  landowner,  under  such  circumstances,  may 
maintain  injunction,  is  clear.  Indiana,  etc.,  R.  Co.  v.  Allen, 
113  Ind.  581;  Xenia,  etc.,  Co.  v.  Macy,  147  Ind.  568.  The 
intermeddler  has  no  right  to  inquire,  and  it  is  entirely  gra- 
tuitous for  the  landowner  to  state,  how  he  is  using  or  intends 
to  use  his  own  property. 

What  has  been  said  concerning  the  sufficiency  of  the  com- 
plaint disposes  of  nearly  all  the  questions  made  on  the 
special  finding.  The  finding  shows  that  the  proprietor  of  the 
land  platted  an  addition  of. out  lots  in  1845.  On  the  plat  was 
marked  a  street  running  east  and  west  along  the  north  side 
of  out  lot  numbered  one.  The  street  has  never  been  used, 
opened  or  improved,  and  can  not  be  on  account  of  the 
topography  of  the  place,  but  has  never  been  vacated.  In 
1846  the  Wabash  and  Erie  Canal  was  constructed  across  this 
platted  street  fmd  out  lot  one  from  north  to  south.    In  1870 
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remedy  of  one  holding  property  under  bill  of  sale  trom  the  judgment 
debtor  to  prevent  a  sale  of  the  property  on  execution,  where  the 
property  after  levy  was  left  in  the  possession  of  plaintiff  without 
any  bond,  undertaking,  or  agreement  for  the  return  of  the  property. 
pp.  229,  S30. 

From  the  Tipton  Circuit  Court.     Afftrmed. 

J.  W,  Christian^  W.  8,  Christian  and  R.  B.  Beauchampy 
for  appellants. 

A.  t\  Shirtsy  L,  S,  Baldwin^  S.  D.  Stuart  and  C  (?. 
ReagaUy  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee  agaln^st 
appellants  to  enjoin  the  sale  of  certain  personal  property  on 
execution.  The  court  made  a  special  finding  of  facts,  and 
stated  conclusions  of  law  thereon  in  favor  of  appellee,  and 
judgment  was  rendered  thereon  enjoining  the  sale  of  said 
personal  property. 

The  errors  assigned,  and  not  waived  by  a  failure  to  argue 
the  same,  are:  (1)  The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  (2)  the  court  erred  in 
its  conclusions  of  law.  It  is  not  necessary  to  consider  the 
first  error  assigned,  for  the  reason  that  the  same  questions 
are  also  presented  by  the  second. 

It  appears  from  the  special  finding  that  on  August  4, 
1897,  one  Jerry  Klotz  executed  his  promissory  note  to  a 
bank  in  Noblesville,  payable  in  sixty  days  from  date,  for  a 
loan  of  $600,  with  appellee,  Gascho,  as  surety,  and  at  the 
same  time  he  executed  a  bill  of  sale  to  said  Gascho  on  twelve 
head  of  mules,  to  secure  the  latter  from  loss  on  account  of 
said  suretyship.  When  said  note  became  due,  Klotz  and 
Gascho  executed  another  note  for  the  same  amount,  and 
the  first  note  was  canceled.  Before  said  renewal  note  fell 
due,  Klotz  became  insolvent,  and  on  November  29,  1897, 
sold,  by  a  bill  of  sale  in  writing,  said  twelve  head  of  mules 
to  Gascho,  who  assumed  the  payment  of  the  said  note  for 
$600,  as  the  purchase  price  for  said  mules,  and  paid  the  same 
when  it  fell  due,  in  accordance  with  said  agreement.  The 
mules  were  delivered  to  said  Gascho  on  November  30,  1897, 
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and  he,  on  the  same  day,  removed  them  to 'his  premises, 
where  they  have  ever  since  remained.  Neither  one  of  said 
bills  of  sale  was  ever  acknowledged  before  any  officer,  or 
ever  recorded.  On  December  3,  1897,  appellants,  Worman, 
Chamberlain,  Black,  and  Davis,  recovered  judgment  in  the 
Howard  Circuit  Court  against  said  Klotz,  for  $1,632.20,  on 
which  there  was  paid  $716.98  December  15,  1897.  Said 
appellee,  Gascho,  was  not  a  party  to  said  judgment,  and  was 
in  no  way  bound  for  its  payment,  or  any  part  thereof. 
Afterwards  appellant,  James  A.  Owens,  as  sheriff  of  Ham- 
ilton county,  levied  an  execution,  duly  issiied  on  said  judg- 
ment, on  said  twelve  mules  as  the  property  of  said  Klotz. 
All  of  said  mules  were  in  the  possession  of  appellee  when 
said  levy  was  made,  and  were  duly  appraised  at  $630  and 
advertised  for  sale  by  said  sheriff  on  December  31,  1897. 
On  December  23,  1897,  appellee  obtained  a  temporary 
restraining  order  against  said  sheriff,  which  prevented  the 
sale  of  said  property  as  advertised.  The  reasonable  value  of 
said  mules  when  sold  to  said  appellee  was  $800.  Mules  sell 
most  readily  and  for  a  better  price  in  the  market  at  five  years 
of  age  and  older,  and  said  mules  at  the  time  of  the  sale 
as  advertised  by  the  sheriff  were  only  from  two  to  four  years 
old,  and  were  not  of  suflicient  age  to  sell  most  readily,  and 
for  the  best  price  in  the  market.  Said  mules  are  now,  and 
were  on  December  3,  1897,  owTied  by  appellee,  and  he  had 
prepared  and  had  in  store  a  sufficient  amount  of  clover  hay 
and  com  to  feed  them  until  the  next  spring,  when  they 
could  have  been  sold  for  better  prices  and  to  a  better  advan- 
tage to  him.  At  the  time  of  the  levy  by  the  sheriff  said 
mules  were  in  the  possession  of  appellee,  and  said  officer  took 
possession  of  said  mules,  but  did  not  remove  them  from  the 
premises  of  appellee,  and  did  not  take  pr  require  any  receipt 
or  bond  from  appellee,  or  any  other  person,  for  the  safe- 
keeping of  said  mules  and  the  return  of  the  same  when 
demanded.  The  sheriff  informed  appellee  that  he  would 
leave  said  mules  in  his  possession  until  sold  under  said  levy. 
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The  mules  lirfve  ever  since  said  day  remained  in  the  stable  of, 
and  on  the  premises  of,  appellee,  where  they  were  when  the 
levy  was  made. 

Klotz,  although  insolvent,  had  the  right  to  prefer  and 
save  harmless  appellee  as  his  surety,  and  unless  the  sale  of 
said  mules  was  made  with  the  fraudulent  intent  and  purpose 
to  cheat,  hinder,  and  delay  the  creditors  of  said  Klotz,  and 
appellee  had  knowledge  of  such  intent,  it  cannot  be  set 
aside.  Bownd  v.  State^  152  Ind.  39;  Levering  v.  Bimely  146 
Ind.  646;  Straight  v.  RobertSy  126  Ind.  883;  Oilbert  v.  Mc- 
Corkle,  110  Ind.  215;  Wooters  v.  Oslom,  77  Ind.  513. 
There  is  no  finding  that  said  sale  was  made  for  such  purpose, 
or  that  it  was  fraudulent  and  void  for  any  reason.  Fraud 
is  not  presumed,  but  must  be  proved,  and,  where  it  is  essen- 
tial to  a  recovery  or  defense,  it  must,  where  there  is  a 
special  finding  or  special  verdict,  be  found  as  a  fact.  Mor- 
gan V.  Wordeny  146  Ind.  600,  603,  and  cases  cited;  Parks 
V.  Satterthwaitey  132  Ind.  411;  Fulp  v.  Beaver^  136  Ind. 
319.  The  finding  that  the  mules  were  sold  to  appellee  fop 
$200  less  than  their  value,  at  a  time  when  Klotz  was  insolv- 
ent, is  not  equivalent  to  a  finding  that  said  sale  was  fraudu- 
lent and  void.  This  was  only  a  fact  which  the  trial  court 
had  the  ricrht  to  consider  with  all  the  other  facts  in  evidence 
in  determining  the  ultimate  fact  whether  or  not  said  sale 
was  fraudulent.  Appellee's  title  did  not  depend  upon  the 
bill  of  sale  executed  August  4,  1897,  to  indemnify  him  from 
loss  as  security  for  Klotz,  but  upon  the  sale  and  delivery  of 
said  property  to  him  in  December,  1897;  it  is  not  material, 
therefore,  whether  or  not  the  same  was  acknowledged  and 
recorded,  as  required  bv  §6638  Burns  1894,  §4913  Homer 
1897.  The  law  did  not  require  that  the  written  agreement 
evidencing  the  sale  of  the  mliles,  executed  December  3, 
1897,  be  either  acknowledged  or  recorded;  said  agreement 
was  not,  therefore,  rendered  fraudulent  or  void  for  that 
reason.  It  is  expressly  found  by  the  court  that  appellee  pur- 
chased the  personal  property  in  controversy  of  Klotz,  and 
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was  the  owner  thereof  before  the  execution  was  issued  on 
said  judgment;  the  execution  was  not,  therefore,  a  lien  on 
said  property,  and  the  levy  of  the  execution  thereon  was 
wholly  unauthorized. 

It  is  insisted  by  appellants  that  appellee  was  not  entitled 
to  an  injunction,  for  the  reason  that  he  had  a  complete  and 
adequate  remedy  at  law,  under  §§1286,  1287  Bums  1894, 
§§1266,  1267  Homer  1897,  by  an  action  in  replevin.  It  is 
provided  by  §1286  (1266),  supra^  that  when  any  personal 
property  taken  on  execution  is  claimed  by  any  person  other 
than  the  defendant,  the  owner  may  bring  an  action  for  the 
possession  thereof.  It  was  said  by  this  court,  however,  in  the 
Standard  Oil  Co.  v.  Bretz,  98  Ind.  231  on  p.  232,  "The 
action  for  replevin  cannot  be  maintained  unless  the  evidence 
shows  that  the  defendant  at  the  time  of  the  commencement 
of  the  suit  was  in  the  actiial  or  constructive  possession  of 
the  property.  Krug  v.  Herod,  69  Ind.  78;  Louthain  v. 
Fitzer,  78  Ind.  449."  In  Wells  on  Replevin  §142,  it  is 
said:  "Where  the  defendant  was  an  officer  who  had  levied 
on  property,  but  did  not  remove  it,  the  defendant  in  the  exe- 
cution who  still  retained  the  goods,  will  not  be  permitted  to 
sustain  replevin  against  the  officer,  as  the  possession  was  still 
in  himself  [Ilickey  v.  Hinsdaley  12  Mich.  100.];  but  when 
an  officer  levies  on  goods,  and  takes  an  inventory,  and  directs 
a  receiptor  to  prevent  their  removal,  he  has  a  sufficient  pos- 
session to  enable  the  owner  to  sustain  replevin.  [Fonda  v. 
Vanllomy  15  Wend.  632.]  And  such  a  taking  is  sufficient 
ground  on  which  to  base  an  action  against  the  officer."  This 
Btaiement  of  the  law  is  cited  and  approved  in  Louthain  v. 
Fitzery  supra,  and  in  the  Standard  Oil  Co.  v.  BretZy  supra. 
See  also  Ba^on  v.  DaviSy  30  Mich.  157. 

It  will  be  observed  that  while  the  court  found  that  the 
sheriff  took  possession  of  the  mules  when  he  made  the  levy, 
it  is  also  shown  by  the  finding  that  he  did  not  remove  them 
from  the  premises  of  appellee,  where  they  were  when  the 
levy  was  made,  but  that  they  remained  in  the  possession  of 
appellee  in  his  stable  and  on  his  premises  from  the  time  the 
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levy  was  made  until  the  cammencement  of  this  action,  and 
that  no  bond,  undertaking,  or  receipt  was  demanded  or 
received  from  appellee,  or  any  other  person,  for  the  safe- 
keeping and  return  of  said  mules  when  called  for  by  the 
sheriff.  Under  such  circumstances,  appellee,  and  not  the 
sheriff,  had  possession  of  said  mules  when  this  action  was 
commenced  {Standard  Oil  Co.  v.  BretZy  supra)]  and,  under 
the  authorities  cited,  appellee  could  not  maintain  replevin. 
If  appellee  had  given  a  receipt,  bond,  or  other  undertaking, 
to  the  sheriff,  or,  it  may  be,  if  appellee  had  orally  agreed 
that  he  would  keep  the  mules  for  the  sheriff,  as  his  agent, 
and  return  them  to  him  on  demand,  the  constructive  pos- 
session would  have  been  in  the  sheriff.  HacUey  v.  Hadley^ 
82  Ind.  95,  99. 

As,  under  the  facts  found,  appellee  could  not  have  main- 
tained replevin,  it  is  not  necessary  to  determine  whether  or 
not  the  remedy  of  replevin  under  our  statutes  is  as  plain, 
adequate,  practical,  and  efficient,  to  the  ends  of  justice  and 
its  prompt  administration,  as  the  remedy  by  injunction. 

Judgment  affirmed. 


Mueller  v.  The   Stinesville   and   Bloomington 

Stone  Company  et  al. 

[No.  18,983.     Filed  February  20,  1900.  ] 

Afpbal  and  Error. — Parties. — An  insolvent  corporation  is  not  a 
necessary  party  to  an  appeal  involving  only  the  question  of  the  dis- 
tribution among  creditors  of  the  funds  arising  from  the  sale  of  the 
property  of  the  corporation,    pp.  £S3,  £S4. 

Recefvers. — Sale  of  Mortgaged  Property. — Transfer  of  Liens. — fVt- 
^orities. — ^Where,  after  rendering  judgment  and  decree  foreclosing 
mortgages,  the  court  ordered  the  mortgaged  property  sold  by  a  re- 
ceiver without  specifically  directing  that  the  property  should  be  sold 
to  pay  off  the  adjudged  liens,  the  liens  are  extinguished  in  the 
property,  and  transferred  to  the  fund  arising  therefrom,  and  the 
allowance  of  a  claim  not  shown  to  be  entitled  to  priority,  filed  by  an 
intervener  after  the  receiver's  sale,  in  preference  to  the  adjudicated 
liens,  was  erroneous,  although  the  adjudged  lienors  did  not  file 
claims  with  the  receiver  after  the  sale.    pp.  2SJ^  SS6. 
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From  the  Monroe  Circuit  Court.    Reversed. 

T.  J.  Louden  and  J,  H.  LoudeUy  for  appellant* 
H.  C.  Duncan^  I.  C.  Batman  and  W.  M.  Louden,  for 
appellees.  t 

HABLEr,  C.  J. — ^The  First  National  Bank  of  Blooming- 
ton  brought  foreclosure  against  Malone  and  Pickel,  makers 
of  the  note  and  mortgage,  the  Stinesville  Stone  Company, 
as  purchaser  of  the  mortgaged  premises,  and  Mueller,  the 
appellant,  as  a  junior  mortgagee  of  the  Stone  Company. 

Upon  motion  of  the  plaintiflF,  William  M.  Louden  was 
appointed  a  receiver,  and  ordered  to  take  charge  of  and 
preserve  the  mortgaged  property.  Mueller  filed  a  cross-com- 
plaint to  foreclose  his  mortgage,  making  defendants  thereto 
his  codefendants  and  the  plaintiff.  The  defendants,  to  each 
the  complaint  and  crossrcomplaint,  made  default,  and  on 
June  21,  1897,  judgment  and  decree  were  given  in  favor 
of  the  plaintiff  bank  for  $7,933,  as  a  first,  and  in  favor  of 
the  cross-complainant,  Mueller,  for  $16,905,  as  a  second, 
lien,  and  the  property  ordered  sold  by  the  sheriff,  and  the 
proceeds  applied — ^First,  to  the  payment  of  the  costs ;  second, 
to  the  payment  of  the  bank's  judgment;  third,  to  the  pay- 
ment of  Mueller's  judgment;  fourth,  the  balance  to  be  paid 
into  court  for  further  orders.  On  the  day  following  the 
entry  of  the  decree  of  foreclosure,  upon  his  application,  the 
court  ordered  the  mortgaged  property  sold  by  the  receiver, 
the  order  reciting,  among  other  things,  that  the  plaintiff 
bank  and  cross-complainant  Mueller  had  some  interest  there- 
in.  On  July  22,  1897,  the  receiver  sold  the  property  for 
$9,600,  in  accordance  with  the  order  of  sale.  On  Septiember 
27,  1897,  appellee,  the  Stinesville  &  Bloomington  Stone 
Company,  came  into  said  foreclosure  proceeding,  and  applied 
for  permission  to  prosecute  a  suit  "on  an  account"  against 
the  defendant,  Stinesville  Stone  Company,  and  Louden, 
receiver  thereof,  which  leave  was  granted,  and  the  claim 
allowed  against  the  receiver  for  $397.49.     No  special  lien 
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or  equity  in  the  property  of  the  Stinesville  Stone  Company 
was  asserted  or  alleged  by  the  intervener,  as  appears  from 
the  record,  and  the  judgment  in  his  favor  was  a  general 
allowance  against  the  receiver.  On  October  15th,  the  re- 
ceiver made  a  report  of  sale  of  the  mortgaged  property, 
which  sale  was  confirmed,  and  the  receiver  ordered  to  exe- 
cute to  the  purchaser  a  deed  of  conveyance  upon  full  pay- 
ment of  the  purchase  money.  On  November  4,  1897,  the 
receiver  was  ordered  by  the  court  to,  and  did,  give  two 
weeks'  notice,  by  publication,  to  creditors  of  the  Stinesville 
Stone  Company  to  file  their  claims  on  or  before  the  first  day 
of  the  next  term  of  court,  to  begin  on  the  second  Monday  of 
January,  1898.  On  January  22,  1898,  the  receiver  reported 
to  the  court  full  payment  of  the  purchase  money,  and  that 
he  had  on  hands,  principal  and  interest,  $9,744,  which  the 
court  ordered  paid  to  the  clerk  for  further  orders  of  the 
court.  On  January  24,  1898,  the  receiver  filed  his  account 
of  receipts  and  disbursements,  showing  a  balance  for  distri- 
bution of  $9,678,  which  report  was  approved,  and  the 
receiver  discharged;  whereupon  the  appellee,  the  Stinesville 
&  Bloomington  Stone  Company,  the  First  National  Bank 
of  Bloomington,  and  appellant,  Mueller,  each  filed  a  separate* 
petition  and  motion  for  distribution  of  the  fund  in  court, 
arising  from  the  sale  of  the  mortgaged  property. 

The  motion  of  the  Stone  Company  recited  the  various 
proceedings  of  the  foreclosure,  and  the  rendition  of  the  sev- 
eral judgments  and  decrees  in  favor  of  the  plaintiff  bank 
and  cross-complainant,  Mueller,  and  the  order  of  liens  and 
pa.Mnent  that  should  be  observed  by  the  sheriff.  It  also 
recited  the  order  of  sale  granted  to  the  receiver,  and  averred 
"that  in  said  order  of  sale  there  was  no  order  whatever  for 
the  distribution  or  application  of  the  fund  derived  from  said 
sale;  nor  did  either  the  said  Mueller  or  the  said  plaintiff 
bank  appear  to  or  in  any  way  answer  said  petition;  and 
there  was  no  order  of  said  court  of  any  kind  fixing  or  deter- 
mining their  rights  in  said  real  estate,  or  said  property  or^ 
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dered  aold,  or  in  any  way  fixing  or  determining  their  liens, 
or  from  what  fund  they  should  be  paid";  that  notice  was 
given,  under  the  order  of  the  court,  for  creditors  of  the 
Stinesville  Stone  Company  to  file  their  claims  on  or  before 
the  January  term,  1898;  that  the  petitioner  had,  upon  leave 
granted,  prosecuted  a  claim  against  the  receiver,  and  was 
allowed  the  sum  of  $397.49,  payable  out  of  funds  in  his 
hands  applicable  thereto;  that  since  said  notice  to  creditors, 
the  petitioner's  claim  is  the  only  one  that  has  been  filed 
against  the  receiver;  that  neither  the  plaintiff  bank  nor  the 
cross-complainant,  Mueller,  had  filed  any  claim  since  the 
making  of  said  order  to  creditors.  Prayer,  that  the  clerk  be 
ordered  to  pay  its  claim  in  full,  to  wit,  $405,  from  the  funds 
in  his  hands.  The  petitions  or  motions  of  the  bank  and 
Mueller  asked  that  after  payment  of  costs,  fees,  and  expenses 
of  the  receiver,  the  bank  and  Mueller  be  next  paid  in  the 
order  named,  in  accordance  with  the  decree  of  foreclosure. 
The  court  sustained  the  motion  of  the  Stinesville  &  Bloora- 
ington  Stone  Company,  and  ordered  distribution  as  follows: 
(1)  To  pay  the  costs  of  this  proceeding;  (2)  to  Louden, 
receiver,  for  services,  $350;  (3)  to  Louden  &  Louden,  attor- 
neys for  receiver,  $300;  (4)  to  the  Stinesville  &  Blooming- 
ton  Stone  Company  its  claim  of  $403.25;  (6)  to  the  First 
National  Bank  of  Bloomington,  the  amount  of  its  judgment, 
$8,216.26;  (C)  the  residue  to  Mueller  on  his  judgment  for 
$16,900.'  Mueller  properly  reserved  exceptions  to  the  sus- 
taining of  the  motion  of  the  Stinesville  &  Bloomington 
Stone  Company,  and  to  the  order  of  distribution  made  then.*- 
on,  and  upon  these  exceptions,  he  prosecutes  this  appeal. 

We  are  first  confronted  with  a  motion  by  appellees  to  dis- 
miss the  appeal  under  rule  six,  on  the  ground  that  the  assign- 
ment of  errors  does  not  contain  the  name  of  the  Stinesville 
Stone  Company.  This  company  was  a  defendant  to  the 
action,  was  a  judgment  debtor,  was  largely  insolvent,  and  a 
receiver  was  appointed  to  take  charge  of  all  its  property, 
which  was  afterwards  sold  under  the  order  of  the  court; 
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and  the  only  question  involved  in  this  appeal  arises  upon  the 
distribution  among  its  creditors  of  the  fund  accruing  from 
the  sale.  The  company  has  no  possible  interest  in  the  issue 
here  presented  rfnd,  hence,  is  not  a  necessary  party  to  the 
appeal  or  assignment  of  errors.  Alexander  v.  Oilly  130  Ind- 
485;  Hogan  v.  Robinson^  94  Ind.  138;  Lowe  v.  Turpie,  147 
Ind.  652,  692,  37  L.  R.  A.  233. 

The  real  question  is:  Did  the  court  err  in  its  order  of 
distribution  by  directing  the  payment  of  the  general  claim 
of  the  Stinesville  &  Bloomington  Stone  Company  in  prefer- 
ence to  the  adjudicated  specific  lien  of  appellant?  We  think 
it  did.  The  Stinesville  &  Bloomington  Stone  Company 
was  not  a  party  to  the  action  when  the  receiver  was  appointed, 
and  when  the  foreclosure  decree  was  entered  in  favor  of  the 
bank  and  appellant,  Mueller,  and  hence,  it  was  not  con- 
cluded by  the  adjudication.  But  when  it  came  into  the  case, 
and  asserted  its  claim  against  the  estate  in  the  hands  of  the 
receiver,  it  was  bound  to  take  notice  of  all  the  steps  that 
had  been  taken  in  the  action  to  which  it  had  become  a 
party,  and  was  bound  to  know  that  the  court  had  adjudged 
liens  in  favor  of  the  plaintiff  bank  and  cross-complainant, 
Mueller,  and  against  the  property  of  the  common  debtor  in 
the  hands  of  the  receiver.  Appellees'  judgment  was  ren- 
dered by  the  same  court  and  in  the  same  action  in  which 
appellant's  was  rendered,  and  had  relation  to  the  same 
source  of  payment.  And  the  court,  having  sequestered  the 
common  insolvent  debtor's  property  for  distribution  among 
the  creditors,  must  proceed  in  such  a  way  as  will  preserve 
the  priorities  and  equities,  as  they  existed  when  the  receiver 
was  appointed,  of  all  creditors,  whether  regular  parties  to  the 
cause,  or  only  parties  in  interest  coming  before  the  court  in 
seasonable  time  to  establish  their  claims.  So,  in  this  case^ 
when  the  mortgaged  property  was  sold,  and  the  proceeds 
brought  into  court,  it  was  still  the  mortgaged  property  in 
another  form  and  impressed  with  all  the  priorities  and  equi- 
ties that  had  been  judicially  declared  against  it,  and  sale  and 
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distribution  among  the  creditors  should  have  been  made 
accordingly.  High  on  Rec,  §5;  Beverley  v.  Brooke^  4 
Gratt.  187.  Sitting  as  a  court  of  equity  with  the  property 
in  its  possession,  the  court  had  the  undoubted  authority,  even 
after  authorizing  the  sheriif  to  sell  the  property,  to  prac- 
tically nullify  the  sheriflPs  authority  by  directing  its  receiver 
to  make  the  sale,  if  it  appeared  that  a  sale  by  the  receiver 
would  be  to  the  best  interests  of  the  creditors  as  a  class. 
Premier  Steel  Co,  v.  JicElwaine-Richards  Co.y  144  Lid. 
614,  622;  High  on  Rec,  §192. 

The  contention  of  appellee,  that,  because  in  its  order  of 
sale  to  the  receiver  the  court  did  not  specifically  direct  that 
the  property  should  be  sold  to  pay  off  the  adjudged  liens,  or 
free  from  liens,  it  must  be  held  as  having  been  sold  subject 
thereto,  and  the  lienors  driven  'to  the  property  in  the  hands 
of  the  purchaser  for  their  remedy,  can  not  be  accepted,  so 
far  as  it  applies  to  parties  to  the  action.  When  a  court  of 
equity  has  taken  possession  of  property  for  administration 
for  the  benefit  of  creditors,  and  claimants  thereto  have  come 
before  the  court  with  their  pretensions  and  had  their  prior- 
ities and  equities  judicially  determined,  and  a  sale  is  ordered 
to  carry  out  the  equitable  conclusions,  by  the  sale  thus  made 
the  liens  of  all  parties  to  the  action  are  extinguished  in  the 
property,  and  transferred  to  the  fund  arising  therefrom.  In 
the  final  distribution  of  this  fund  among  the  creditors,  who 
have  come  into  the  case  at  any  stage  of  the  proceeding,  in 
respect  of  priorities,  the  court  will  be  governed  by  estab- 
lished principles,  keeping  in  view  that  the  superior  rights 
and  equities  of  creditors  are  to  be  preserved  in  the  fund  to 
the  same  extent  that  they  existed  in  the  property  sold.  It 
does  not  appear,  by  appellee^s  motion  nor  by  the  record,  that 
it  is  entitled  to  priority  in  the  distribution  of  the  fund ;  and 
its  motion  was  therefore  improperly  sustained. 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  overrule  appellee's,  the  Stinesville  &  Bloomington  Stone 
Company's  motion  for  distribution,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 
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^^6 M    Dbainb.— iSf afuf ea.  — Amendment — Where  a  drainage  petition  was  filed 

prior  to  the  date  of  the  amendment  of  §4286  R.  S.  1881,  but  no  action 
was  taken  thereon  until  after  the  amendatory  act  took  effect,  the 
proceeding  was  properly  had  under  the  amendatory  act.   p.  ^8. 

Same. — Viewers. — Extension  of  Time  in  which  to  Make  Report. — A 
drainage  proceeding  is  not  rendered  void  by  reason  of  the  fact  that 
the  viewers  asked  and  obtained  two  extensions  of  time  in  which  to 
make  and  file  their  report,    p.  239, 

Saue. — Irregularities  in  Acceptance. — An  assessment  for  a  drain  will 
not  be  enjoined  on  account  of  mere  irregularities  in  the  acceptance 
of  the  work*  where  it  does  not  appear  that  plaintiff  did  not  receive 
all  of  the  benefits  he  would  have  received  if  the  work  had  been  ac- 
cepted in  the  manner  claimed  by  him  to  be  proper,    p,  S40. 

Samb.  — Assessments. — Notice. — Injunction, — Complaint.  — An  allega- 
tion in  a  complaint  to  enjoin  a  drainage  assessment  that  plaintiff 
had  no  notice  of  the  time  set  for  the  hearing  of  the  petition  and 
report  of  viewers  is  insufficient  in  the  absence  of  an  averment  that 
the  constructive  notice  provided  by  statute  wbs  not  given,  since  a 
personal  notice  is  not  required,  p.  S40. 

Same.  — Assessments. — Collection, — Injunction.  — The  fact  that  a  drain 
was  not  completed  according  to  the  terms  of  the  contract  is  not  suf- 
ficient ground  for  enjoining  the  collection  of  an  assessment,  since 
the  property  owner  had  a  legal  remedy,   p.  241. 

Same. — Joint  Drains. — Manner  of  Procedure. — Injunction. — The  col- 
lection of  an  assessment  for  a  drain  constructed  jointly  by  two 
counties  will  not  be  enjoined  because  the  boards  of  commissioners 
of  the  two  counties  did  not  sit  together  and  form  themselves  into 
one  tribunal  in  acting  on  the  petition,  since  if  the  boards  adopted 
the  wrong  construction  of  the  statute,  it  would  amount  to  an 
erroneous  exercise  of  power,  not  a  usurpation,  pp,  iBj^I,  S4S, 

From  the  Fulton  Circuit  Court.     Affinned, 

Charles  P.  Drummond  and  Charles  Kellisony  for  appel- 
lant 

W.  B.  Hess,  J.  H.  Brtibaker,  T,  R.  MarshaU,  W.  F. 
McNagny  and  P.  H.  Clugston,  for  appellees. 

Bakes,  J. — Suit  by  appellant  against  William  Bankin, 
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treasurer  of  Marshall  county,  to  enjoin  the  collection  of  a 
drainage  assessment  and  to  have  the  lien  declared  void.  Ap- 
pellees Pollard,  GofF  and  Foohey,  owners  of  the  lien,  on 
their  application,  were  made  parties  defendant.  Separate 
demurrers  to  each  of  the  eight  specifications  of  the  complaint 
were  sustained,  except  to  the  fourth.  Answer  in  general 
denial  and  two  aiBrmative  paragraphs.  Demurrer  to  second 
overruled,  sustained  to  the  third.  Reply  in  general  denial. 
Trial  and  finding  for  the  defendants.  Motion  for  a  new 
trial  overruled.  Judgment  for  defendants.  Exceptions  by 
each  party  to  each  adverse  ruling. 

The  errors  assigned  are:  Sustaining  the  demurrers  to 
each  of  the  seven  specifications  of  the  complaint;  overruling 
the  demurrer  to  the  second  paragraph  of  answer  to  the  fourth 
specification;  overruling  the  motion  for  a  new  trial. 

The  ditch  in  question  has  its  source  in  Kosciusko  and  its 
outlet  in  Marshall  county.  The  complaint,  after  averring 
the  filing  of  the  petition  in  Kosciusko  county  and  the  ap- 
pointment of  viewers,  the  filing  of  the  transcript  before  the 
commissioners  of  Marshall  county  and  the  appointment  of 
viewers,  the  application  of  the  joint  viewers  for  extensions 
of  time  for  filing  report  and  the  granting  of  the  extensions, 
the  filing  of  the  report  of  the  viewers,  the  hearing  of  the 
petition  and  report  before  the  commissioners,  the  setting 
aside  of  the  report  and  notice  given,  the  making  of  an 
amended  report  by  the  viewers  sliowing  the  assessment  of 
plaintiffs  land  and  the  impracticability  of  allotting  portions 
of  the  work  to  the  several  persons  assessed,  the  hearing  of 
the  petition  and  the  finding  that  the  drain  was  of  public 
utility  and  that  notice  had  been  given,  the  making  of  the 
final  report,  the  notices  of  and  the  letting  of  the  contract 
for  construction  to  Pollard,  Goff  and  Foohey,  the  assessment 
of  plaintiffs  land  in  Marshall  county,  the  examination  and 
acceptance  of  the  drain  by  the  surveyor  of  Kosciusko  county, 
the  issuance  of  certificates  bv  the  surveyor  of  Kosciusko 
county  that  the  work  had  been  completed  and  that  the 
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assessmentg  were  due  and  if  not  paid  were  to  be  collected  as 
other  taxes  are  collected,  the  delivery  of  the  certificate  to 
Pollard,  GofiF  and  Foohey,  the  refusal  of  plaintiff  to  pay  the 
certificates,  the  issuance  of  duplicate  certificates  by  the  sur- 
veyor of  Kosciusko  county  and  the  filing  thereof  with  the 
auditor  of  Marshall  county  to  be  extended  on  the  tax  dupli- 
cate, the  placing  of  the  tax  duplicate  in  the  hands  of  Rank- 
in, treasurer  of  Marshall  county,  who  is  threatening  and 
intending  to  enforce  collection, — and  alleging  that  the  sums 
so  extended  purport  to  be  a  lien  and  constitute  a  cloud  upon 
plaintiff's  title, — proceeds  in  eight  specifications  to  state  the 
reasons  why  the  plaintiff  should  not  be  compelled  to  pay  the 
assessments,  and  whv  they  should  be  declared  null  and  void. 

Each  specification,  in  connection  with  the  general  alle- 
gations preceding  and  following  it,  must  be  complete  in 
itself  as  a  separate  paragraph  of  complaint.  IN"©  specification 
can  derive  aid  from  another.  Mvstard  v.  HoppesSy  69  Ind. 
324;  Hilton  v.  Mason j  92  Ind.  157;  Scott  v.  HansheeVy  94- 
Ind.  1;  IJni  V.  ProhRty  120  Ind.  528;  Jones  v.  Culleny  142 
Ind.  335;  Raymond  v.  Watheny  142  Ind.  367. 

The  first  and  seventh  specifications  in  substance  allege  that 
the  proceedings  are  void  for  the  reason  that  no  allotments 
were  made  to  plaintiff,  but  the  contract  for  constructing 
plaintiff's  portion  of  the  drain  was  let  to  Pollard,  Goff  and 
Foohey,  without  giving  plaintiff  an  opportunity  to  do  tho 
work.  Appellant  contends  that  the  proceeding  was  governed 
by  §4286  R.  S.  1881,  as  the  pe'tition  had  been  filed  prior  to 
the  date  of  the  amendment  of  the  statute.  Acts  1893,  p. 
329,  §5656  Bums  1894,  §4286  Horner  1897.  The  peti- 
tion was  filed  in  the  commissioners'  court  of  Kosciusko 
county  on  February  23,  1893.  The  amendatory  act  took 
effect  March  4,  1893,  before  any  action  had  been  taken  on 
the  petition.  After  it  took  effect,  this  cause  was  governed 
by  the  provisions  of  the  amendatory  act.  Steele  v.  Empsom^ 
142  Ind.  397.  The?e  specifications,  taken  in  connection  with 
the  preceding  allegation  that  the  viewers  reported  that  it  was 
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impracticable  to  make  an  allotment^  show  that  the  law  was 
strictly  followed  and  that  the  proceeding  was  regular  in  this 
regard. 

In  the  second  and  third  specifications  it  is  averred  in 
substance  that  the  proceedincjs  were  void  for  the  reason  that 
the  viewers  had  asked  for  and  obtained  two  extensions  of 
time  in  which  to  make  and  file  their  report.  The  commis- 
sioners had  authoritv  to  grant  the  extensions,  and  if  the 
viewers  found  it  impossible  to  complete  their  work  within 
the  time  first  fixed,  they  did  exactly  what  the  law  required 
them  to  do.    Bondurant  v.  Armey,  152  Tnd.  244. 

The  fifth  specification  is  based  on  the  theory  that  the  col- 
lection of  the  assessment  should  be  restrained  because  the 
surveyor  of  Kosciusko  county  alone  accepted  the  work  and 
issued  the  certificate.  The  statute  relating  to  drains  in  two 
counties  (§§5677-5680  Bums  1804,  §§4308-'4311  R.  S. 
1881  and  Homer  1897)  makes  no  provision  for  the  accept- 
ance of  work  by  the  surveyors  of  the  two  counties  acting 
jointly  or  by  either  alone;  but  requires  that  the  proceedings 
he  begun  in  the  county  containing  the  head  of  the  proposed 
ditch  and  be  govemed  so  far  -as  applicable  by  the  provisions 
in  reference  to  drains  in  one  county.  In  Denton  v.  Thomp- 
sofiy  136  Ind.  446,  it  was  held  that  appeals  by  remonstrators 
must  be  taken,  irrespective  of  their  residence,  to  the  circuit 
court  of  the  county  whose  commissioners  had  original  juris- 
diction of  the  proceedings.  The  statute  relating  to  drains 
in  two  counties  contains  no  reference  to  appeals.  Similarly, 
the  part  of  this  statute  directing  that  such  drain  be  repaired 
by  the  joint  action  of  the  proper  officers  of  the  two  countie? 
having  been  declared  inoperative,  other  parts  of  the  drain- 
age acts  were  looked  to,  and  it  was  held  that  the  repairs 
should  be  made  throughout  the  entire  ditch  by  the  surveyor 
of  the  county  in  which  the  proceedings  originated.  Waf- 
hins  V.  State,  151  Tnd.  123.  Analogously,  it  might  well  bo 
decided  that  the  surveyor  of  Kosciusko  county,  that  being 
the  county  containing  the  head  of  the  ditch,  was  the  proper 
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officer  to  accept  the  work  in  both  counties.  But  it  is  unneoeeh 
sary  to  pass  upon  the  question,  for  this  specification  fails  to 
show  any  equities  that  should  entitle  appellant  to  an  injunc- 
tion. It  discloses,  if  anything,  a  mere  irregularity  of  an  offi- 
cer in  carrying  out  the  judgment.  It  fails  to  show  that 
appellant  has  not  received  all  the  benefits  he  would  have 
received  if  the  work  had  been  accepted  in  what  he  claims  was 
the  proper  manner.  This  ground  for  injunctive  relief  is 
therefore  insufficient.  Montgomery  v.  Wasem^  116  Ind. 
343;  Fletcher  v.  Whiter  151  Ind.  401. 

The  sixth  specification  is  as  follows:  "That  plaintiff  had 
no  notice  of  the  time  set  for  the  hearing  of  the  petition 
and  report  of  viewers  either  at  the  time  of  the  action  of  the 
bodrd  of  commissioners  thereon,  December  5,  1893,  or  at 
the  time  of  the  action  of  said  board  on  the  petition  and 
amended  anJ  corrected  report  had  on  the  9th  day  of  March, 
1894,  nor  did  the  plaintiff  have  any  notice  of  the  pendency 
of  said  proceedings,  or  of  the  action  of  the  board  of  commis- 
sioners of  Kosciusko  county,  or  of  the  action  of  the  boaixl 
of  commissioners  of  Marshall  county  in  said  ditch  proceed- 
ings." From  the  allegations  j5receding  the  specifications  it 
appears  that  some  notice  had  been  given.  Personal  notice 
was  not  required.  It  is  not  alleged  that  the  constructive 
notice  provided  for  by  the  statute  was  not  given.  In  the 
absence  of  a  sufficient  averment  to  the  contrary,  the  pre- 
sumption IS  that  the  statutory  notice  was  given  and  in  the 
manner  and  for  the  time  prescribed  by  the  statute,  and  that 
the  court  acquired  such  jurisdiction  of  the  person  of  the 
appellant  as  enabled  it  lawfully  to  make  the  orders  and 
render  the  judgment  in  the  ditch  proceedings.  The  allega- 
tion "that  the  plaintiff  had  no  notice"  was  not  sufficient.  The 
complaint  must  disclose  what,  if  anything,  in  relation  to 
notice  is  shown  by  the  record  of  the  proceedings  that  are 
collaterally  assailed.  Bank  v.  AuU,  102  Ind.  322;  Balti- 
more^ etCy  R.  Co,  V.  North,  103  Ind.  486;  Pickering  v. 
State^  106  Ind.  228;  Bailey  v.  Rinker,  146  Ind.  129;  Long 
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V.  Ruck,  148  Ind.  74;  Thompson  v.  Harlow,  150  Ind.  450. 
In  the  eighth  specification  it  id  contended  that  the  proceed- 
ings are  void  for  the  reason  that  the  drain  was  not  completed 
according  to  the  plans  and  specifications.  If  the  drain  was 
not  completed  according  to  the  terms  of  the  contract,  and 
the  appellant  was  thereby  damaged,  he  had  a  legal  remedy; 
and  the  mere  fact  that  the  ditch  was  not  so  completed  can 
not  be  accepted  as  a  sufficient  ground  for  enjoining  the  col- 
lection of  the  assessment.  Muncey  v.  Joesty  74  Ind.  409; 
Studabaker  v.  Sivdabakerj  152  Ind.  89.  In  the  latter  case 
it  was  held,  in  reference  to  an  analogous  drainage  statute, 
that,  although  there  was  no  express  provision  requiring  the 
board  to  determine  when  the  ditch  has  been  completed  ac- 
cording to  contract,  the  act  contemplates  that  the  proceed- 
ings shall  remain  on  the  docket  until  the  final  completion 
of  the  work  and  that  the  board  shall  pass  upon  the  surveyor's 
report  of  completion  and  that  any  landowner  affected  may 
appear  and  controvert  such  report. 

The  fourth  specificationj  upon  which  issues  were  joined, 
charges  that  the  proceedings  are  void  for  the  reason  that 
the  commissioners  of  Marshall  county  did  not  participate 
therein  "conjointly"  with  the  commissioners  of  Kosciusko 
county  as  required  by  §5678  Burns  1894,  §4309  K.  S.  1881 
and  Homer  1897.  Appellant  urges  that  the  decision  is  con- 
trary to  the  law  and  the  evidence.  The  evidence  shows 
that  each  board,  sitting  in  its  own  county,  had  the  petition, 
report,  etc.,  presented  to  it,  and  each  made  the  same  orders 
and  rendered  the  same  judgment  as  the  other.  The  insistence 
of  appellant  is  that  the  judgment  is  void  because  the  two 
boards  did  not  sit  together  and  form  themselves  into  one  tri- 
bunal. It  is  very  doubtful  if  that  is  tlie  correct  construction  of 
the  statute.  Shall  the  six  men  act  as  one  bodv  in  which  three 
from  Marshall  county  and  one  from  Kosciusko  shall  estab- 
lish a  ditch  in  Kosciusko  over  the  opposition  of  the  other  two 
from  Kosciusko?  Where  are  the  records,  the  clerk,  tho 
seal  of  the  new  tribunal?    Where  shall  it  sit?    Or,  shall  the 
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hoards  act  conjointly,  each  in  its  own  place,  with  its  own 
records,  clerk  and  seal,  as  the  house  and  senate  of  a  legisla- 
tive body  do  in  adopting  a  joint  resolution?  The  boards,  in 
this  instance,  construed  the  statute  in  harmony  with  the 
curative  act  of  1897.  Acts  1897  p.  231.  But  appellant  can 
not  require  in  this  collateral  attack  either  a  construction  of 
the  section  in  question  or  a  consideration  of  the  legality  or 
eflFect  of  the  curative  act.  The  boards  were  compelled  to 
construe  a  somewhat  doubtful  and  obscure  statute  in  refer- 
ence to  the  mode  of  exercising  a  jurisdiction  that  was  clearly 
conferred  upon  them.  If  they  adopted  the  wrong  construc- 
tion, it  would  be  an  erroneous  exercise  of  power,  not  a  usur- 
pation.   Van  Fleet's  Coll.  Attack,  §66.    Judgment  affirmed. 


Kjsksier  v.  The  State. 

[No.  19,127.    Filed  February  21,  1900.] 

iIq  ^I  Gbiminal  IjAW,— Evidence,— A88atUt  unth  Intent  to  KiU.^A  Tordiol 
oonvicting  defendant  of  assault  and  battery  with  intent  to  oommit 
voluntary  manslaughter  will  not  be  disturbed  on  appeal  on  the  evi- 
dence, where  there  was  evidence  that  defendant,  while  driving  along 
.the  road  in  a  sleigh,  met  the  prosecuting  witness,  who  was  driving 
a  team  of  horses  attached  to  a  sled  loaded  with  logs,  called  out  to 
the  driver  to  g^ve  him  the  road,  and.  upon  reply  of  the  driver  that 
he  could  not,  jumped  out  of  the  sleigh,  and  said,  with  an  oath,  "  yon 
can  give  the  road,  I  will  kill  you,"  and  drew  his  revolver  and  fired 
at  the  driver,   pp.  244,  S45, 

Sams. — Instructions. — Instructing  the  jury  in  a  prosecution  for  assault 
with  intent  to  kill  that  the  felonious  intent  alleged  in  the  indict- 
ment might  be  inferred  from  the  evidence,  if  facts  were  proved 
which  satisfied  the  jury  beyond  reasonable  doubt  of  its  existence, 
without  a  statement  or  description  of  the  acts  or  declarations  which 
would  authorize  such  inference,  was  not  reversible  error,  where  the 
jury  were  clearly  informed  in  another  instruction  of  the  character 
of  the  evidence  from  which  such  intent  might  be  presumed,  p.  t46. 

Same. — Evidence. — Deadly  Weapon. — Proof  that  the  weapon  used  was 
a  Smith  &  Wesson  revolver  of  thirty-two  caliber  was  a  sufficient 
basis  for  an  instruction  as  to  the  use  of  a  deadly  weapon  in  a  prose- 
cution for  assault  with  intent  to  kill,  without  specific  evidence  that 
the  weapon  used  was  a  deadly  one.   p.  245. 
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Gbiminal  Law. — Ifutrttetion*. — Relationship  of  Witnesses  to  Accused. 
— An  izistrnctioii  in  the  trial  of  a  criminal  action  that  in  determin- 
ing the  weight  to  be  g^ven  to  the  testimony  of  the  different  wit- 
nesses they  might  take  into  account,  among  other  things,  the  re- 
lationship they  sustained,  if  any,  to  the  accused,  was  not  enoneoua 
pp.  f45,  24s. 

Sake. — Instructions, — Reasonable  Doubt. — Influence  of  Fellow  Jury- 
men.— An  instruction  that  a  doubt  as  to  the  guilt  of  the  accused  in 
the  minds  of  one  or  more  of  the  jurors  ought  not  to  control  the  ac- 
tion of  the  other  jurors,  if  any,  so  as  to  compel  them  to  agree  to  a 
Terdict  of  acquittal,  if  convinced  beyond  a  reasonable  doubt  of  the 
guilt  of  defendant,  was  not  erroneous,  where  the  jury  were  also  in< 
structed  that  if  any  one  of  them,  after  duly  considering  all  of  the 
evidence  in  the  case,  and  consulting  with  his  fellow  jurymen,  enter* 
tained  a  reasonable  doubt  as  to  the  guilt  of  the  defendant,  or  as  to 
the  existence  of  any  fact  or  element  necessary  to  constitute  his 
guilt,  the  jury  could  not  convict  the  defendant   pp,  f^7,  248. 

Appeal  and  Error. — Evidence. —  Immaterial  Question. — Available 
error  cannot  be  predicated  upon  the  ruling  of  the  court  upon  a 
question  and  answer  wholly  immaterial  to  the  issued,  p.  248, 

Criminal  Law. — Intimidation  of  Witnesses. — JETvidence.— Evidence  of 
attempts  on  the  part  of  accused  to  bribe  or  intimidate  witnesses  may 
be  properly  considered  in  determining  the  guilt  or  innocence  of  the 
accused,  and  is  admissible  for  such  purpose,    p.  248. 

MiaooNDUCT  OF  Covs9ZL.^ Argument. — Criminal  Law. — Overruling 
an  objection  to  a  statement  by  the  prosecuting  attorney  in  his  argu- 
ment to  the  jury  in  a  prosecution  for  assault  with  intent  to  kill, 
that  when  defendant  drew  his  revolver  the  prosecuting  witness  ran, 
"and  it  was  well  for  him  that  he  did  run,  when  you  consider  the 
character  of  the  defendant  as  shown  by  the  evidence,"  is  not  revers- 
ible error,  since  the  word  "  character  **  was,  perhaps,  inaccurately 
used  instead  of  "disposition,"  and  the  allusion  was  not  to  the  im- 
peaching testimony,  but  to  the  evidence  of  his  actions  and  behavior 
at  the  time  of  the  assault,  pp.  248,  249. 

From  the  Jay  Circuit  Court.     AfftrmecL 

Richard  H.  Hartford,  for  appellant. 
W.  L.  Taylor,  Attorney-General,  Merrill  Moores^  0.  C. 
Hadley  and  D.  E.  OrimeSy  for  State. 

DowLiKO,  J. — The  appellant  was  indicted  for  a  felonious 
assault  upon  one  Erwin  Hall,  with  the  intent  to  kill  and 
murder  the  said  Hall  by  shooting  him  with  a  revolver.  Trial 
by  jury.  Verdict  of  guilty  of  assault  with  intent  to  cominit 
voluntary  manslaughter.     The  verdict  also  found  that  the 
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no  rule  of  law  in  saying  to  the  jury  that  they  were  the  exclu- 
sive judges  of  the  facts,  and  of  the  credibility  of  the  wit- 
nesses, and  that,  in  determining  the  weight  to  be  given  to 
the  testimony  of  the  different  witnesses,  they  might  take 
into  account,  among  other  things,  the  relationship  they  sus- 
tained, if  any,  to  the  accused.  This  instruction  in  nowise 
invaded  the  province  of  the  jury.  Xor  is  it  objectionable  as 
singling  out  a  particular  witness,  or  class  of  witnesses,  as 
objects  of  suspicion  or  distrust.  Stevens  v.  Leonard^  ante, 
67,  and  cases  cited. 

In  Nelson  v.  VorcCy  65  Ind.  455,  cited  by  counsel,  the 
objectionable  portion  of  the  charge  was  this:  "The  evi- 
dence of  parties  to  the  action,  and  those  related  to  them,  as 
their  sons  and  daughters,  is  not  entitled  to  as  much  weight 
as  the  evidence  of  disinterested  witnesses."  This  statement 
was  justly  condemned,  and  the  court  say:  "Such  relation- 
ship, either  to  the  action,  or  to  a  party  to  the  action,  may  or 
may  not  detract  from  the  weight  which  his  evidence  is 
entitled  to;  but  whether  it  does  or  does  not,  in  any  case,  is  a 
question  for  the  jury  and  not  for  the  court."  In  the  present 
case,  the  court  did  not  indicate  to  the  jury  that  the  fact  of 
such  relationship  did  or  ought  to  detract  from  the  weight 
of  the  evidence  of  such  related  witness,  or  from  his  credi- 
bility, but,  it  properly  left  those  questions  entirely  to  the 
determination  of  the  jury.  The  instruction  in  Bradley  v. 
StatCy  31  Ind.  492,  was  disapproved  because  it  cast  discredit 
upon  a  medical  witness  for  the  reason  that  he  came  from 
another  state,  with  the  expectation  that  his  expenses  would 
be  paid  by  the  party  calling  him.  Where  near  relatives  of 
a  party  are  called  by  him  as  witnesses,  such  relationship  is 
always  a  proper  matter  for  the  consideration  of  the  jury 
in  estimating  the  value  of  their  testimony,  and  the  court 
may  so  instruct  the  jury;  but  it  would  not  be  proper  for  the 
court  to  say  that  the  testimony  of  witnesses  so  related  was 
entitled  to  less  weight  on  account  of  such  relationship.  The 
weight  of  the  testimony  given  is  to  be  determined  exclu- 
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gively  by  the  jury.  People  v.  Bushy  71  Gal.  602,  12  Pac. 
781;  State  v.  Nashj  8  Ired.  (N.  C.)  35;  Brown  v.  WaVcer^ 
32  HI.  App.  199;  Allen  v.  Kirk,  81  Iowa  658,  47  K  W. 
906;  Michigan^  etc.,  Co.  v.  Wilcox,  78  Mich.  431,  44  N.  W. 
281;  State  v.  Bacon,  13  Ore.  143,  9  Pac.  393,  57  Am.  Rep. 
8;  State  v.  Nash,  10  Iowa  81;  State  v.  Parker,  39  Mo.  App. 
116.  At  least  three  near  relatives  of  the  appellant  were 
called  by  him  as  witnesses,  and  were  examined  on  his  behalf. 
The  fact  of  such  relationship  was  a  legitimate  subject  for 
comment  in  the  argument,  and  we  think  it  was  entirely 
proper  for  the  court  to  say  to  the  jury,  for  their  information 
and  guidance,  that,  in  determining  the  weight  to  be  given 
to  the  testimony  of  witnesses,  they  might  take  into  account 
their  interest,  or  want  of  interest  in  the  case,  their  manner 
on  the  stand  while  testifying,  the  probabilitj'  or  improba- 
bility of  their  testimony,  and  the  relationship  they  sustained, 
if  any,  to  the  accused.  Such  general  observations  were  noth- 
ing more  than  statements  of  well  established  rules,  recog- 
nized by  all  courts,  for  estimating  the  value  and  weight  of 
evidence,  and  the  credibility  of  witnesses,  and  the  jury  wore 
entitled  to  the  information  that  they  might  apply  these  rules. 
It  is  next  insisted  that  the  twentv-fourth  instruction  was 
erroneous,  because  it  stated  that  a  doubt  as  to  the  guilt  of  the 
accused  in  the  minds  of  one  or  more  of  the  jurors  ought  not 
to  control  the  action  of  the  other  jurors,  if  any,  so  as  to 
compel  them  to  agree  to  a  verdict  of  acquittal,  if  convinced 
beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant. 
The  jury  had  been  told  in  the  preceding  part  of  the  same 
instruction  that  if  any  one  of  the  jurors,  after  duly  consider- 
ing all  the  evidence  in  the  case,  and  consulting  with  his  fel- 
low jurymen,  entertained  a  reasonable  doubt  as  to  the  guilt 
of  the  defendant,  or  as  to  the  existence  of  any  fact  or  ele- 
ment necessary  to  constitute  his  guilt,  the  jury  could  not 
convict  the  defendant.  Having  said  this  much,  it  was  not 
improper  for  the  court  to  add  that  such  doubt  in  the  minds 
of  one  or  more  of  the  jurors  should  not  compel  those  who. 
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upon  the  other  hand,  were  convinced  beyond  a  reasonable 
doubt  to  yield  tlieir  convictions,  and  join  in  a  verdict  of 
acquittal.  The  effect  of  the  instruction  was  merely  to  im- 
press the  members  of  the  jury  with  a  sense  of  individual 
responsibility  and  personal  independence  in  the  discharge 
of  their  important  duties.  Richardson  v.  Coleman,  131  Ind. 
210;  Clem  v.  State,  42  Ind.  420,  13  Am.  Rep.  369. 

The  question  asked  the  witness  Eley  as  to  the  width  of  the 
vehicle  in  which  the  appellant  was  riding,  as  compared  with 
other  vehicles  of  the  same  kind,  was  wholly  immaterial,  and 
the  answer  to  the  question  was  equally  so.  No  error  can  be 
predicated  upon  the  ruling  of  the  court  upon  this  question 
and  answer. 

The  court,  over  the  objection  and  exception  of  the  appel- 
lant, permitted  the  State  to  prove  a  conversation  which  took 
place,  sometime  after  the  alleged  assault,  between  the  appel- 
lant and  one  of  the  principal  witnesses  for  the  State,  in 
which,  after  an  ineffectual  effort  to  induce  the  vritness  to 
enter  his  employment,  the  appellant  said:  *Ti  you  give  us 
any  trouble,  and  send  me  over  the  road,  or  so  I  will  go  there, 
I  have  brothers  that  will  watch  you  all  your  life."  This  evi- 
dence was  competent,  and  the  court  did  not  err  in  admitting 
it.  Attempts  to  bribe,  or  intimidate  witnesses  may  be  prop- 
erly considered  in  determining  the  guilt  or  innocence  of  a 
person  charged  with  crime;  but  they  are  not  concluave. 
Martin  v.  State,  28  Ala. -71;  Moriarty  v.  London,  etc.,  R. 
Co.,  L.  R.  5  Q.  B.  314;  Jones  v.  State,  64  Ind.  478,  479; 
Adams  v.  People,  9  Hun  89;  Chicago  City  R.  Co. 
V.  McMahon,  103  111.  485;  Snell  v.  Bray,  56  Wis.  156,  14 
N.  W.  14;  Regina  v.  Justices  of  Cornwall,  20  W.  R.  669; 
Dean  v.*  Commonwealth,  4  Gratt.  541.  Such  conduct  is 
regarded  as  in  the  nature  of  an  admission  that  the  party  has 
a  bad  case,  which  cannot  be  supported  by  honest  proof. 

In  the  course  of  the  argument,  the  prosecuting  attorney 
used  this  language:  "When  the  defendant  came  around  the 
back  part  of  his  buggy,  and  drew  his  revolver  from  hia 
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pockety  Hall  slid  off  the  sled,  and  started  to  nm;  and  it  was 
well  for  him  that  be  did  run.  when  vou  consider  the  charac- 

ter  of  the  defendant  as  shown  bv  the  evidence."    This  state- 

f 

ment  was  objected  to  by  counsel  for  appellant,  who  asked 
that  it  be  withdrawn  from  the  jury,  and  the  jury  instructed 
to  disregard  it.  The  court  overruled  the  objection  and 
motion,  with  the  remark,  "I  don't  think  the  argument  im- 
proper." Appellant,  thereupon,  excepted,  and  moved  that 
the  jury  be  discharged.  His  motion  was  overruled,  and  he 
now  complains  of  the  acticfn  of  the  court  as  error. 

Evidence  had  been  introduced  impeaching  the  character 
of  the  appellant  as  a  witness,  and  counsel  seem  to  think  the 
allusipn  of  the  prosecutor  was  to  this  testimony,  and  that  such 
misconduct  ought  to  reverse  the  judgment.  If  the  refer- 
ence was  to  the  impeaching  evidence,  such  reference  was 
improper  and  illogical,  but  we  cannot  say  that  it  would  be 
ground  for  reversal.  Morrison  v.  Staie^  76  Ind.  835.  We 
think,  however,  that  the  allusion  was  not  to  the  impeaching 
testimony,  but  to  the  evidence  of  the  actions  and  behavior  of 
the  appellant  at  the  time  of  the  collision  on  the  highway. 
A  natural  inference  from  his  conduct  at  that  time  was  that 
he  was  unreasonable,  overbearing,  violent,  and  reckless  of 
human  life.  The  word  "character"  was,  perhaps,  inaccu- 
rately used  where  "disposition"  was  evidently  meant.  The 
rulings  of  the  court  upon  the  questions  presented  were  cor- 
rect.    Shular  v.  State,  105  Ind.  289,  65  Am.  Rep.  211. 

The  last  objection  discussed  by  counsel  for  appellant  re- 
lates to  the  constitutionality  of  the  act  approved  March  8, 
1897,  known  as  the  "Indeterminate  Sentence  Law",  and  the 
form  of  the  judgment  in  this  case.  That  act  has  repeatedly 
been  held  constitutional,  and  the  form  of  the  judgment  is 
authorized  by  its  provisions.  Miller  v.  State,  149  Ind.  607, 
40  L.  R.  A.  109;  Wilson  v.  State,  150  Ind.  697  5  Vnncleave 
V.  State,  150  Ind.  273;  Hunter  v.  State^  150  Ind.  696; 
Shelton  v.  State,  149  Ind.  641;  Davis  v.  State,  152  Ind.  145. 
Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed. 
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Duffy  v.  The  State. 

[No.  19,163.     Filed  February  23,  1900.] 

Criminal  Law. — Bobbery. --Indictment. — Larceny. — The  offense  of 
larceny  is  included  and  involved  in  the  charge  of  robbery,  and  one 
may  be  properly  convicted  of  larceny  under  an  indictment  charging 
robbery,  p,  £62, 

Sasce.  —  Robbery,  —  Indictment,  —  Larceny. — Where  defendant  was 
charged  with  robbery  and  convicted  of  the  lesser  offense  of  larceny, 
he  is  not  in  a  position  to  complain  on  the  ground  that  the  evidence 
showed  that  the  crime  committed  was  that  of  robbery,  pp.  SBS,  £63. 

From  the  Marion  Criminal  Court.    Ajfirmed. 

Frank  Hendricks,  for  appellant. 

W.  L,  Taylor,  Attomey-Greneral,  MerriU  Moorea  and  C. 
C.  Hadleyy  for  State. 

JoBDAN,  J. — Appellant  was  charged  with  the  crime  of 
robbery,  and,  on  a  trial  before  a  jury  was  convicted  of  petit 
larceny.  A  motion  for  a  new  trial,  which  assigned  as  errors 
the  giving  of  certain  instructions,  and  also  that  the  verdict 
was  contrary  to  law  and  the  evidence,  was  overruled.  The 
court  adjudged  that  appellant  be  imprisoned  in  the  State's 
prison  for  an  indeterminate  period  of  not  less  than  one  and 
not  more  than  three  years,  and  that  he  be  fined  in  the  sum 
of  $1,  and  disfranchised  and  rendered  incapable  of  holding 
any  office  of  trust  or  profit  for  a  period  of  one  year. 

The  sole  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial.  His  counsel  complain  of  the  third,  ninth, 
and  tenth  instructions  in  the  series  given  by  the  court  on  its 
own  motion. 

The  indictment  charged  that  appellant,  at  the  time  and 
place  therein  named,  "did  feloniously,  violently,  and  forci- 
bly make  an  assault  upon  Francis  Leak,  and  did  then  and 
there  and  thereby  feloniously  and  forcibly,  with  violence 
and  by  putting  in  fear,  steal,  take,  and  carry  away  from  the 
person  of  the  said  Francis  Leak  $6  in  money,  of  the  value 
of  $6  of  the  property  of  the  said  Francis  Leak,"  etc. 
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By  the  third  instruction,  the  courts  after  reading  to  the 
jniy  the  statute  defining  the  offense  of  petit  larceny,  in- 
formed them  that,  under  the  indictment,  the  defendant 
might  be  convicted  of  that  crime  if  they  were  satisfied, 
beyond  a  reasonable  doubt,  that  the  property  was  taken  by 
the  defendant  from  the  prosecuting  witness,  but  was  not 
taken  by  force  or  by  putting  him  in  fear.  The  ninth  charge 
in  part  is  as  follows:  "If  you  and  each  of  you  are  satisfied 
beyond  a  reasonable  doubt  that  this  defendant,  at  the  time 
and  place  and  in  the  manner  and  form  charged  in  the  indict- 
ment, did  feloniously  ?teal,  ta^e,  and  carrv  awav  the  personiil 
goods  of  said  Francis  Leak  of  the  value  of  less  than  $25,  then 
it  is  your  duty  to  find  him  guilty  of  petit  larceny,  and  find 
his  age."  By  the  remainder  of  the  same  charge,  the  court 
advised  the  jury  in  regard  to  their  right,  in  the  event  they 
found  the  defendant  guilty  of  petit  larceny,  to  assess  his 
punishment,  if  they  deemed  it  sufficient,  at  imprisonment  in 
the  Marion  county  jail  or  workhouse  for  any  determinate 
period  not  exceeding  one  year,  and  that  he  be  fined  in  any 
siun  not  exceeding  $500,  and  disfranchised  and  rendered 
incapable  of  holding  any  office  of  trust  or  profit  for  a  deter- 
minate period.  By  the  tenth  charge,  the  court  informed  the 
jury  that  if  they  had  a  reasonable  doubt  of  the  defendant's 
guilt  of  the  charge  of  robbery,  as  charged  in  the  indictment, 
it  was  their  duty  to  resolve  that  doubt  in  his  favor,  and  he 
should  be  acquitted ;  or  that,  if  each  of  them  had  a  reasonable 
doubt  that  the  defendant  did  feloniously  steal,  take,  and 
carry  way  the  personal  goods  of  the  said  Leak,  as  charged  in 
the  indictment,  then  that  doubt  should  be  resolved  in  his 
favor,  and  he  should  be  acquitted. 

Counsel  for  appellant  contends  that,  under  the  evidence, 
if  the  accused  is  guilty  of  any  crime  it  is  that  of  robbery,  as 
it  is  asserted  that  the  evidence  conclusively  shows  that  the 
prosecuting  witness  was  robbed  of  his  money;  but  it  is 
inmsted  that  appellant  had  no  part  in  the  transaction. 
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The  principal  objection  urged  in  respect  to  the  instruc- 
tions, especially  to  the  third,  and  ninth,  is  that  they  are  not 
applicable  to  the  evidence,  inasmuch  as  the  latter  establishes, 
as  contended,  that  the  crime  perpetrated  was  robbery,  and 
not  larceny.  It  is  further  contended  that  the  issue  involved 
for  the  jury  to  determine  was  not  as  to  whether  the  crime 
committed  was  robbery  or  larceny,  but  the  question  was  as 
to  whether  defendant  "had  anything  at  all"  to  do  with  com- 
mitting the  oflFense  of  robbery. 

The  objection  urged  against  the  instructions  is  wholly 
without  merit.  The  third  instruction,  when  construed  alon^ 
with  the  ninth  and  others  embraced  in  the  court's  charge  to 
the  jury,  is  substantially  correct.  It  is  true  the  principal 
charge  against  appellant,  under  the  indictment,  of  which  he 
was  convicted,  is  that  of  robberv.  The  offense,  however,  of 
larceny  is  included  and  involved  in  that  charge.  If  the 
jury  entertained  a  reasonable  doubt  as  to  the  defendant's 
guilt  of  the  greater  offense,  namely,  that  of  robbery,  as 
charged  in  the  indictment,  then  it  was  their  province  and 
duty  to  acquit  him  of  that  crime;  but  they  were  not  required, 
as  counsel  apparently  insist,  to  acquit  him  entirely;  for,  if 
thev  believed  from  the  evidence,  bevond  a  reasonable  doubt, 
that  he  was  guilty  of  the  offense  of  petit  larceny,  as  charged 
in  the  indictment,  it  was  their  province  and  right  to  find  him 
guilty,  as  they  did,  of  that  offense.  Hickey  v.  flffofe,  28  Ind. 
21;  Rains  v.  SiatSy  137  Ind.  83;  Vancleave  v.  StatSy  150 
Tnd.  273;  §1904  Bums  1894,  §1886  R  S.  1881  and  Homer 
1897. 

Robbery  is  said  to  be  larceny  in  an  aggravated  form,  for 
the  reason  that  the  goods  or  money  are  forcibly  and  felo- 
niously taken  from  the  person  of  the  owner  by  violence  or 
by  putting  hiTn  in  fear.  Bonsall  v.  State^  35  Ind.  460; 
Amx)ld  V.  Statey  52  Tnd.  281,  21  Am.  Rep.  175. 

Although  the  indictment  in  the  case  at  bar  was  for  rob- 
bery, nevertheless,  it  necessarily  involved  the  question  of  the 
larceny  of  which  the  accused  was  convicted.    It  is  true,  aa 
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counsel  inmstj  that  if  the  jury  considered  the  witnesses  who 
testified  upon  the  part  of  the  State  worthy  of  belief,  their 
evidence  established  that  the  crime  committed  was  robbery, 
and  that  appellant,  along  with  others,  was  guilty  of  commit- 
ting that  crime.  But  the  jury,  in  their  wisdom,  seem  to 
have  believed  that  the  accused  was  guilty  of  the  lesser 
offense,  and  convicted  him  accordingly.  Of  this  decision  of 
the  jury,  appellant,  under  the  circumstances,  is  not  in  an 
attitude  to  complain. 
There  is  no  error,  and  the  judgment  is  affirmed. 


Gabard  et  al.  v.  Yeagbr,  Administrator. 

[No.  18,740.     Filed  February  28,  1900.] 

Ck)NTRAC7rs. — Annuities.^A  stipulation  in  a  oontraot  to  pay  the  owner 
of  a  life  interest  in  real  estate  a  certain  annuity  therefor  to  bequeath 
"all  of  Ruch  annuity  which  shall  not  be  used  for  her  support  and 
maintenance  during  her  lifetime"  clearly  indicates  the  intention  of 
the  parties,  and  is  not  void  for  uncertainty  of  description  of  what 
was  to  be  bequeathed,    p.  t58, 

Sams. — Bequests. — Consideration. — Annuities. — An  agreement  to  pay 
an  annuity  for  the  use  of  real  estate  during  the  life  of  the  owner 
was  a  sufficient  consideration  for  a  contract  to  bequeath  the  unused 
portion  of  the  annuity,  pp.  f58,  269. 

Same. — Waiver  of  Conditions. — One  does  not  waive  any  right  given 
by  contract,  unless,  with  a  full  knowledge  of  all  of  the  material 
facts,  he  does  or  forbears  the  doing  of  something  inconsistent  with 
the  right,  or  his  intention  to  rely  upon  it.     v.  ~''>0. 

From  the  Madison  Circuit  Court.     Reversed. 

J.  A.  Roberts,  M.  Vestal,  D.  W.  Wood  and  W.  S.  EUis, 
for  appellants. 

KirJcpatricIc,  Morrison  d-  McReynoIds,  Stevensoriy  Shirts 
d'  Fertig,  Kittinger,  Reardon  &  Diven  and  Fertig  and  Alex- 
ander,  for  appellee. 

« 

MoKKs,  J. — This  action  was  brought  by  appellee  against 
appellants  to  reform  a  mortgage  on  real  estate  executed  by 
appellants,  by  correcting  a  mistake  in  the  amount  secured 
thereby,  to  foreclose  the  same,  and  to  recover  a  judgment 
for  the  indebtedness  secured  by  said  mortgage. 
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Appellants  filed  an  answer  in  five  paragraphs,  and  a  cross- 
complaint  in  two  paragraphs.  Appellee  filed  an  answer  to 
said  crossrcomplaint  in  two  paragraphs.  Appellants*  demurs 
rer  to  the  second  paragraph  of  said  answer  was  overruled. 
After  issues  were  joined  the  case  was  tried  by  the  court,  and 
a  finding  made,  and  judgment  rendered  in  favor  of  appellee. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  appellants'  demurrer  to  the  second  para- 
graph of  appellee's  answer  to  the  cross-complaint.  In  the 
second  paragraph  of  said  cross-complaint,  it  is  averred  that 
"in  1874  Frances  Coffman  (formerly  Frances  Spurlin)  was 
the  owner  of  a  life  estate  in  certain  real  estate  in  Shelby 
county,  Indiana;  that  about  said  year  the  appellant,  Tunis 
Garard,  entered  into  a  written  agreement,  by  the  terms  of 
which  he  agreed  to  pay  said  Frances  SpurKn  an  annuity  of 
$25,  and  also  furnish  her  a  home  as  one  of  the  family  of  said 
Tunis,  and  board  her  during  her  lifetime,  or,  if  said  Frances 
should  desire  to  make  her  home  elsewhere  than  in  the  family 
of  said  Tunis,  then  the  said  Tunis  should  pay  her  an  annuity 
for  her  maintenance  and  support,  in  the  sum  of  $125,  for 
such  time  as  she  did  not  make  her  home  in  the  family  of 
said  Tunis.  In  consideration  of  which  it  was  further  pro- 
vided in  said  agreement  that  said  Tunis  should  have  the  use 
and  benefit  of  such  life  estate  in  said  land,  and  that  said 
Frances  Spurlin  should  give  and  devise  to  said  Tunis  Qarard 
all  of  said  annuity  not  used  by  said  Frances  for  her  support 
and  maintenance  during  her  lifetime;  that  in  pursuance  to 
said  agreement  said  Tunis  took  possession  of  said  real  estate, 
and  received  the  income  thereof,  and  said  Frances  made  her 
home  with  him  as  one  of  his  family  from  the  year  1874 
until  the  year  1879,  and  that  said  Tunis  fully  paid  said 
annuity  during  that  time;  that  in  the  year  1879  said  Frances 
married  one  Henry  Coffman,  and  from  that  time  ceased  to 
make  her  home  with  said  Tunis.  A  copy  of  said  written 
agreement  cannot  be  filed  herewith,  nor  be  more  fully  set 
out,  for  the  reason  that  the  same  has  been  accidentally 
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destroved,  and  cannot  be  found.  Afterwards  the  said  Tunis 
and  wife,  then  owning  the  fee  in  said  land  upon  which  said 
Frances  formerly  held  said  life  estate,  conveyed  the  same 
to  one  Patterson,  and  the  said  Frances  and  her  said  husband 
at  the  time  also  executed  their  conveyance,  conveying  all 
their  interest  in  said  land  to  said  Patterson;  that  shortly 
afterwards  said  Tunis  purchased  land  in  Hamilton  county, 
Indiana,  and,  to  secure  the  payment  to  said  Frances  of  such 
annuity,  executed  a  mortgage  to  her,  his  said  wife  joining 
therein,  securing  the  payment  to  said  Frances  of  such  an- 
nuity; being  the  same  mortgage  set  out  in  the  second  para- 
graph of  complaint,  dated  March  30,  1881;  that  said  Tunis 
continued  to  pay  such  annuity  of  $125,  or  so  much  thereof 
as  requested  by  the  said  Frances;  that  from  the  year  1880 
until  the  year  1894  the  accumulated  surplus  of  such  annuity 
not  used  by  said  Frances,  amounted  to  the  sum  of  $1,068; 
that  during  the  said  year  1894  said  Tunis  executed  to  said 
Frances,  as  evidence  of  the  amount  of  such  unpaid  annuities, 
his  promissory  note  in  said  sum,  which  said  note  is  the  one 
sued  on,  and  set  out  in  the  complaint;  that  on  the  2nd  day 
of  June,  1894, — ^the  said  Frances  having  before  that  time 
entered  a  release  of  the  mortgage  executed  to  her  in  1881, — - 
said  appellant  executed  another  mortgage  to  said  Frances 
securing  the  payment  of  said  annuity  as  the  same  became 
due;  said  mortgage  being  the  one  set  out  in  the  first  para- 
graph of  the  complaint;  that  said  Frances  CoflFman  died 
intestate  in  the  month  of  October,  1896,  leaving  sufiicient 
other  property  than  the  indebtedness  sued  on  to  pay  all  the 
indebtedness  against  her  estate;  that  all  the  indebtedness 
sued  on  in  this  action  is  the  unused  part  of  such  annuity  so 
agreed  to  be  paid  by  said  Tunis  under  said  written  agree- 
ment, and  said  Frances  died  without  giving  or  devising  the 
same  to  appellants;  that  appellee,  as  administrator  of  said 
estate,  has  been,  since  his  appointment,  claiming  and  holding 
said  indebtedness  as  a  part  of  the  estate  of  said  Frances. 
Said  decedent  and  her  administrator  have  refused  to  comply 
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with  the  terms  of  said  written  contract,  and  appellants  have 
fully  complied  with  their  part  thereof;  that,  by  reason  of 
the  non-performance  of  said  written  contract  on  the  part  of 
9aid  Frances,  appellants  have  been  damaged  in  the  sum  of 
$2,000."    Prayer  for  relief. 

It  is  alleged  in  the  second  paragraph  of  answer  to  said 
cross-complaint  "that,  prior  to  the  year  1880,  said  Frances 
sold  her  life  estate  in  said  eighty  acres  of  real  estate  to  said 
Tunis  Garard,  in  consideration  of  which  he  agreed  to  pay 
her  the  sum  of  $125  annually,  on  the  1st  day  of  March  of 
each  year,  so  long  as  the  said  Frances  should  live;  that  said 
Frances  Coffman  and  her  husband  received  no  considera- 
tion whatever  from  said  Patterson  for  the  conveyance  to 
him  of  said  real  estate  in  Shelby  county,  but  that  the  entire 
consideration  therefor  passed  to  said  Tunis  Garard;  that 
appellants  ought  not  to  recover  on  either  paragraph  of  said 
cross-complaint,  and  the  alleged  contract  therein  referred 
to,  for  the  reason  that  on  March  30,  1881,  appellants  exe- 
cuted to  Frances  E.  Coffman  a  mortgage  on  the  real  estate 
therein  described,  to  secure  said  Frances  the  payment  of 
such  annuity  or  annual  payment  to  be  paid  on  account  of 
the  sale  of  such  life  estate,  in  which  mortgage  appellants 
entered  into  an  absolute  agreement  to  pay  such  sum  of  $125 
annually  to  said  Frances,  on  the  1st  day  of  March  of  each 
year,  so  long  as  she  might  live,  which  mortgage  [after  set- 
ting forth  the  description  of  the  real  estate  in  Hamilton 
county,  Indiana,]  is  in  the  words  and  figures  following:  *To 
secure  the  payment  when  the  same  shall  become  due  of  a 
pension  or  allowance  hereby  declared  due  said  Frances  Coff- 
man of  the  sum  of  $125  annually,  said  amount  to  be  paid 
the  said  Frances  Coffman  on  the  1st  day  of  March  of  each 
year  so  long  as  she  lives  and  at  her  death  said  payments  to 
stop,  and  the  mortgage  to  be  void.  And  the  mortgagors 
expressly  agree  to  pay  the  sum  of  money  above  secured 
without  relief  from  valuation  or  appraisement  laws.'  That 
on  April  14,  1894,  said  Tunis  Garard,  being  desirous  of  pro- 
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euring  a  loan  of  $6,000  on  said  real  estate  and  other  land, 
entered  into  an  agreement  with  said  Frances  Coffman  by 
the  terms  of  which  he  agreed  that  in  consideration  that  she 
would  release  said  mortgage  so  that  he  could  execute  a  mort- 
gage on  said  real  estate  to  secure  said  loan  of  $6,000,  which 
would  be  superior  to  her  mortgage,  he  would  execute  to  her 
a  new  mortgage  to  secure  the  same 'debt  and  obligation 
which  was  then  secured  by  the  mortgage  held  by  her,  there 
being  then  due  thereon  the  sum  of  $1,068;  that,  pursuant 
to  said  agreement,  said  Frances  did  execute  a  written  release 
of  said  mortgage,  and  afterwards,  on  June  2,  1894,  appel- 
lants executed  to  said  Frances  a  mortgage  [a  copy  of  which 
mortgage  is  set  out]  in  the  words  and  figures  following:  'To 
secure  the  payment  of  $125  per  annum  to  be  paid  the  said 
Frances  Coffman  on  the  1st  day  of  March,  1895,  and  the 
same  sum  annually  on  the  1st  day  of  March  of  each  year 
thereafter,  during  the  life  of  Frances  Coffman,  and  at  her 
death  this  mortgage  to  be  nnll  and  void,  and  the  mortgagors 
expressly  agree  to  pay  the  sum  of  money  above  secured 
without  relief  from  valuation  or  appraisement  laws/  That 
in  the  execution  of  said  mortgage  appellants  and  said  Fran- 
ces, the  mortgagee,  intended  that  the  same  should  secure 
the  entire  amount  that  was  due  nnder  the  terms  of  the  mort- 
gage so  released,  as  well  as  the  sum  of  $125  annually  to  be 
paid  on  the  1st  day  of  March  each  year  so  long  as  said 
Frances  should  live,  but  through  the  mutual  mistake  of  all 
parties  to  said  mortgage,  as  well  as  the  scrivener  who  wrote 
the  same,  no  reference  was  made  to  the  amount  then  due 
under  the  terms  of  the  mortgage  so  released;  that,  on  the 
22nd  day  of  June  1894,  said  Tunis  Garard  executed  a  prom- 
issory note  to  said  Frances  for  the  $1,068,  as  evidence  of  the 
amount  then  due  nnder  the  terms  of  said  mortgage  so  re- 
leased as  aforesaid,  payable  twelve  months  after  date,  with 
eight  per  cent  interest  from  date  and  attorney's  fees  waiv- 
ing valuation  and  appraisement  laws;  that  there  was  no 
reference  or  mention  in  either  of  said  mortgages^  of  said 

Vol.  154—17 


* 


258  SUPREME  COURT  OP  INDIANA, 


Garard  v.  Yeager,  Adm. 


note,  to  the  contract  alleged  in  the  crossK^omplaint;  that 
appellants  have  never  accounted  to  or  paid  said  Frances 
CoflFman,  or  any  one  in  her  behalf,  the  amount  of  such 
annuity,  or  any  part  thereof,  except  by  the  execution  to  her 
of  said  note  and  mortgage  as  herein  set  out.  Wherefore 
appellee  says  that  appellants,  by  the  execution  of  said  mort- 
gages and  note,  waived  the  said  alleged  written  agreement 
referred  to  in  said  cross-complaint,  and  are  estopped  from 
recovering  on  the  same,  or  enforcing  the  same  in  this 
action/^ 

It  is  insisted  by  appellee  that  the  agreement  to  devise 
contained  in  the  cross-complaint  was  void  for  uncertainty  a-i 
to  the  amount.  It  is  true  that  the  amount  of  said  annuity, 
if  any,  that  would  not  be  used  by  said  Frances  for  her 
maintenance  and  support,  was  not  known  when  said  agree- 
ment was  made,  and  the  amount  was  uncertain,  but  the 
expression  in  said  contract,  "all  of  such  annuity  which  shall 
not  be  used  for  her  support  and  maintenance  during  her  life- 
time" is  certain,  and  the  word  "all"  clearlv  indicates  the 
intention  of  the  parties.  If  Frances  Coffman  had,  in  com- 
pliance  with  her  contract,  bequeathed  the  unused  part  of 
said. annuity  in  said  language,  it  would  have  been  a  sufficient 
description  thereof.  Brady  v.  Smith,  8  Misc.  465,  28  N. 
Y.  Supp.  776;  Roehl  v.  Haumesser,  114  Ind.  311,  314,  315; 
1  Beach  on  Cont.  §81,  p.  107;  29  Am.  &  Eng.  Ency.  of 
Law,  359.  The  language  used  by  the  parties  in  making  said 
contract,  concerning  what  was  to  be  bequeathed  to  appel- 
lants, furnished  the  moans  of  .identification,  which  is  all  the 
law  requires.  Said  contract  is  not  void,  therefore,  on  account 
of  the  description  of  what  was  to  be  bequeathed.  Roehl  v. 
Haumesser^  supra. 

Appellee  next  insists  that  the  agreement  to  bequeath  was 
not  supported  by  any  consideration  whatever.  It  was 
alleged  in  the  cross-complaint  that  the  annuity  which  appel- 
lants were  to  pay  was  the  consideration  for  said  life  estate, 
and  the  agreement  on  the  part  of  Frances  Coffman  to  be- 
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queath  all  the  annuity  not  used  for  her  support  and  mainte- 
nance. It  is  not  materia]  whether  or  not  the  life  estate  was 
worth  as  much  or  more  than  the  annuity.  The  parties  were 
capable  of  contracting,  and,  having  determined  the  adequacy 
of  the  consideration,  the  contract  to  make  the  bequest  can- 
not be  avoided  in  the  absence  of  fraud  or  mistake.  The  con- 
sideration was  valuable  and  sufficient.  6  Am.  &  Eng. 
Ency.  of  Law  (2nd  ed.),  677,  678,  694,  703,  704;  Caviness 
V.  Eushion,  101  Ind.  500,  51  Am.  Rep.  759.  Neither  can 
we  concur  in  appellee's  contention  that  appellants  waived 
the  contract  of  Frances  Coffman  to  make  said  bequest  by  the 
execution  of  the  mortgage  in  1881,  and  the  note  and  mort- 
gage in  1894.  A  person  does  not  waive  any  right  given  by 
contract,  unless,  ^ith  a  full  knowledge  of  all  the  material 
facts,  he  does,  or  forbears  the  doing  of,  something  incon- 
sistent with  the  right,  or  his  intention  to  rely  upon  it  28 
Am.  &  Eng.  Ency.  of  Law,  526,  527;  Bishop  on  Cont.  (Ed. 
1887),  §792;  BucUen  v.  Johnson,  19  Ind.  App.  406,  419, 
420.  There  was  nothing  in  the  mortgage  executed  by 
appellants  in  1881,  or  the  promise  to  pay  the  sums  of  money 
secured,  contained  therein,  or  in  the  mortgage  executed  in 
1894,  and  the  promise  to  pay  the  sums  of  money  secured, 
contained  therein,  or  in  the  promissory  note  for  $1,068  for 
past  due  annuities  executed  by  Tunis  Garard  in  said  year, 
inconsistent  with  the  agreement  of  said  Frances  to  make 
said  bequest,  or  that  released  her  from  its  performance. 
They  all  can  stand  without  conflict.  Said  Frances  could 
as  well  make  a  bequest  of  all  the  annuity  not  used 
for  her  support  and  rofiintenace,  if  the  same  was  evi- 
denced by  said  note  and  the  promises,  contained  in  said 
mortgages,  as  she  could  if  it  was  evidenced  only  by  the 
promise  in  the  written  agreement  of  1874,  or  the  same 
had  been  paid,  and  was  cash  unexpended  in  her  hands.  Her 
contract  to  make  said  bequest  did  depend  upon  whether  tlie 
unused  part  of  said  annuity  had  been  paid  to  her,  and  was 
held  in  cash,  or  was  loaned  to  some  one,  or  was  evidenced 
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by  the  note  and  mortgage  of  appellants.     The  unused  part 
of  said  annuity  under  said  agreement  was  to  be  bequeathed 
to  appellants,  whether  the  same  at  her  death  was  cash 
in  her  hands,  or  in  bank,   or  had  been  loaned  to  some 
third  party,  or  was  unpaid,  and  evidenced  by  notes  and 
mortgages,  or  only  by  the  promise  of  appellants  contained 
in  the  agreement  of  1874.    The  agreement  of  appellant  to 
pay  said  annuity  was  not  upon  condition  that  said  Frances 
first  execute  a  vnW  making  said  bequest,  but  his  agreement 
was  to  pay  the  same  annually,  without  any  condition  what- 
ever, either  in  cash,  or  by  furnishing  said  Frances  a  home 
in  his  farailv,  and  the  remainder  in  cash.     The  contract  of 
said  Frances  only  required  her  to  make  such  bequest  so  as 
to  be  effective  after  her  death.    This  she  could  do  bv  the  exe- 
cution  of  a  proper  will  at  any  time  before  her  death.    It  is 
evident,  therefore,  that  Evan^vilhy  etc.,  R.  Co.  v.  Duniiy 
17  Ind.  603,  and  cases  of  that  class  cited  by  appellee,  are 
not  in  point  here.     Moreover,  each  of  said  mortgages  ex- 
pressly provides  that  it  shall  be  void  at  the  death  of  said 
Frances,  the  mortgagee.    Said  paragraph  of  answer  was  not 
in  effect  an  argumentative  general  denial,  nor  was  it  suffi- 
cient as  an  answer  in  confession  and  avoidance.     It  is  evi- 
dent that  the  court  erred  in  overruling  appellants'  demurrer 
to  said  second  paragraph  of  answer  to  the  cross-complaint. 
The  presumption  is  that  said  error  was  prejudicial  to  appel- 
lants, and  there  is  nothing  in  the  record  showing  that  the 
same  war  harmless.     Judgment  reversed,  with  instructions 
to  sustain  the  demurrer  to  said  second  paragraph  of  answer 
to  the  CT(  ss-complaint,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


r 
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No.  2  V.  Denny  et  al.  154     aei 

170         202 

[No.  18,707.     Piled  Dec.  15.  1899.    Behearing  denied  Feb.  28.  1900.J  ~~^ 

Husband  andWifb. — Teruintsby  Entireties. — Mortgages. — A  mortgage 
executed  by  a  husband  and  wife  upon  real  estate  formerly  held  by 

.  them  as  tenants  by  entireties,  but  which  was  conveyed  to  a  third 
person,  and  by  such  third  person  conveyed  to  the  husband,  both 
oonyeyances  being  without  consideration,  and  for  the  purpose  of 
enabling  the  husband  to  procure  a  loan  for  his  sole  use  and  benefit, 
is  voidable,  at  her  instance,  under  §6964  Bums  1894.  not  only  as  to 
her,  but  also  as  to  the  husbaxid.    p.  £06. 

Samb. — Tenants  by  Entireties.-— Mortgages. — EatoppeL^Where  a  wife 
holding  real  estate  with' her  husband  as  tenants  by  entireties  joined 
in  a  conveyance  thereof  to  a  third  person,  who  reconveyed  it  to  the 
husband  in  order  to  enable  the  husband  to  procure  a  loan  thereon, 
joined  her  husband  in  the  execution  of  a  mortgage  and  aided  by  her 
acts  in  inducing  the  mortgagee  to  make  the  loan  upon  the  repre- 
sentation made  by  the  husband,  in  her  presence,  that  he  was  the 
owner  of  the  realty,  she  will  be  estopped  from  denying  the  validity 
of  the  mortgage,    pp.  £67-i70. 

From  the  Jay  Circuit  Court.  Affirmed  in  part  and 
reversed  in  part. 

W.  H.  Lattay  J.  J.  M.  LaPollette  and  0.  H.  Adair,  for 
appellant. 

J.  F.  LaFollette  and  C.  P.  Cde,  for  appellees. 

Jordan,  J. — Appellant  originally  instituted  this  action  to 
recover  a  personal  judgment  against  John  L.  Denny  on  a 
certain  promissory  obligation,  and  to  obtain  a  foreclosure  of 
a  mortgage  executed  to  it  by  the  said  John  L.  Denny  and 
wife,  Hattie  (r.  Denny,  on  June  17,  1895,  upon  certain  real 
estate  in  Jav  countv,  Indiana,  owned  and  held  at  the  time 
the  action  was  commenced  by  David  H.  Parker,  who, 
together  with  his  wife,  were  made  party  defendants.  There- 
after, the  appellee,  Hattie  G.  Denny,  made  application  to 
the  court  to  be  made  a  party  defendant,  and  her  application 
was  granted.     Appellant  then  filed  its  amended  complaint, 
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joining  her  together  with  appellees,  McKee  and  McKee, 
judgment  creditors,  as  additional  defendants  to  the  action. 
Mrs.  Denny  filed  her  separate  answer  to  the  amended  com- 
plaint in  three  paragraphs,  the  third  being  a  cross-complaint 
under  which  she  sought  affirmative  relief.  By  the  first  para- 
graph of  her  answer,  she  admitted  the  execution  of  the  mort- 
gage in  suit,  but  averred  that  at  and  prior  to  its  execution 
she  was,  and  still  is,  a  married  woman,  the  wife  of  her  code- 
fendant,  John  L.  Denny;  and  that  the  said  mortgaged  prem- 
ises at  that  time  were  owned  and  held  by  her  and  her  said 
husband  as  tenants  by  entireties;  that  on  February  19,  1895, 
her  husband,  John  L.  Denny,  was  desirous  of  procuring  a 
loan  of  money  from  the  plaintiff,  and. securing  the  same  by 
a  mortgage  on  said  real  estate;  that  he,  on  said  19th  day  of 
February,  procured  her  to  join  him,  without  any  considera- 
tion whatever,  in  conveying  said  real  estate  to  Mary  C. 
Rownd;  and  that  on  the  following  day,  February  20,  1895, 
said  Kownd,  without  any  consideration  therefor,  executed  a  * 
deed  conveying  said  real  estate  to  said  John  L.  Denny;  that 
aaid  conveyances  Avere  all  made  for  the  sole  purpose  of 
enabling  her  husband  to  obtain  the  loan  in  question  from 
plaintiff,  and  to  secure  payment  thereof  by  the  mortgage 
upon  said  property, — ^all  of  which  was  fully  known  and 
understood  by  the  plaintiff  at  the  time  of  its  execution;  that 
the  money  borrowed  of  plaintiff  by  her  husband,  and  secured 
by  the  mortgage,  as  aforesaid,  was  for  his  sole  use  and  benefit, 
and  that  she  received  no  part  thereof  and  no  part  of  the 
money  was  used  for  her  benefit, — all  of  which  was  known 
by  the  plaintiff  at  the  time  the  loan  was  made  to  her  husband. 
It  18  further  averred  that,  after  the  execution  of  the  mort- 
gage in  suit,  the  defendant  and  her  husband  traded,  or 
exchanged,  the  mortgaged  premises  to  her  codefendant, 
David  H.  Parker,  for  other  real  estate  described,  situated 
in  Dunkirk,  Jay  county,  Indiana;  and  that  Parker  and  wife 
conveyed  said  real  estate,  so  exchanged  for  the  mortgaged 
premises,  to  the  defendant,  Mrs.  Denny,  and  her  husband, 
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as  tenants  by  entireties;  and,  in  order  to  indemnify  and  save 
said  Parker  harmless  as  against  plaintiff's  mortgage,  she  and 
her  husband  executed  to  said  Parker  a  mortgage  upon  the 
real  estate  conveyed  by  him  and  his  wife  to  the  defendant 
and  her  said  husband,  which  latter  mortgage,  it  is  alleged, 
is  still  in  full  force  and  effect,  and  that  the  said  Parker  is 
now  seeking  to  foreclose  it;  wherefore,  the  answer  alleges 
that  the  mortgage  in  suit  is  void  and  judgment  for  cost  is 
demanded. 

The  second  paragraph  of  her  answer  is  substantially  the 
same  as  the  first  except  that  the  facts  are  more  fully  averred, 
and  it  is  alleged  that  Mary  C.  Rownd,  for  the  colorable  con- 
sideration of  $3,000,  but  without  any  actual  consideratioQ, 
conveyed  the  real  estate  to  the  husband,  John  L.  Denny. 

The  cross-complaint  alleges  in  the  main  the  same  facts  as 
are  set  up  in  the  answer,  and  also  avers  that,  on  June  17, 
1896,  John  L.  Denny,  the  husband,  executed  to  plaintiff  his 
certain  undertaking  or  bond  whereby  he  agreed  to  pay  to 
plaintiff  the  sum  of  $1,000,  together  with  interest  at  eight 
per  cent,  per  annum,  and  certain  charges,  etc.,  and  that  de- 
fendant, said  Hattie  6.,  and  her  said  husband  executed  to 
plaintiff  the  mortgage  in  suit  upon  the  real  estate  described. 
The  cross-complaint  also  alleges  that  the  mortgage  was  re- 
corded in  the  recorder's  office  of  Jay  county,  Indiana,  and  a 
copy  of  the  instrument  is  filed  as  an  exhibit;  and  the  relief  de- 
manded, under  the  facts  set  out  in  the  cross^omplaint,  is  that 
the  mortgage  in  question  be  canceled  and  held  for  naught. 
John  L.  Denny,  together  with  his  wife,  also  answered  the 
amended  complaint  by  a  general  denial. 

The  plaintiff,  having  unsuccessfully  demurred  to  each 
paragraph  of  Mrs.  Denny's  separate  answer,  including  the 
croes-coraplaint,  filed  a  reply  in  four  paragraphs,  and  also 
an  answer  in  two  paragraphs  to  the  cross-complaint,  the  first 
of  which  was  a  general  denial.  By  the  first  paragraph  of  its 
reply,  the  plaintiff  admitted  the  coverture  of  Mrs.  Denny  at 
the  time  of  the  execution  of  the  mortgage,  and  substantially 
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alleged  that,  at  the  time  the  loan  in  question  was  made  and 
the  mortgage  executed  to  secure  the  same,  it  had  no  notice 
or  knowledge  whatever  of  any  claim  or  interest  made  or  had 
hy  her  in  or  to  the  mortgaged  premises,  except  such  interest 
as  she  had  therein  by  virtue  of  her  being  the  wife  of  said 
John  L.  Denny.  Tt  is  further  averred  in  this  paragraph  of 
the  reply  that  she  made  both  oral  and  written  statements 
that  said  real  estate  belonged  to  her  husband,  and  that  she 
had  no  interest  therein  other  than  that  held  by  her  as  his 
wife;  that  the  plaintiff  relied  upon  these  statements  so  made 
by  her,  and  believed  them  to  be  true,  and  was  therebv 
induced,  in  good  faith,  to  make  said  loan  and  furnish  said 
money  to  John  L.  Denny,  believing  that  said  real  estate 
belonged  to  him,  which  belief,  it  is  averred,  was  induced 
by  the  acts,  statements,  and  written  affidavits  of  said  Hattie 
G.  Denny;  wherefore  it  is  said  that  she  ought  not  to  have 
and  maintain  her  said  defense.  The  second  paragraph  set 
out  facts  to  show  that  the  money  obtained  from  plaintiff  by 
the  husband  under  the  loan  was  by  him,  at  the  request  of  his 
wife,  invested  for  her  benefit  in  a  stock  of  goods,  which  she 
still  owned  and  held  as  her  own  separate  property.  The  third 
paragraph  of  the  reply  was  the  general  denial,  and  the  fourth 
set  out  facts  under  which  the  plaintiff  asked  to  be  subro- 
gated to  the  rights  of  Parker  in  the  mortgage  held  by  him 
upon  the  premises  which  he  had  conveyed  to  the  defendant 
and  her  husband.  By  the  second  paragraph  of  the  answer 
to  the  cross-complaint  of  Mrs.  Denny,  the  plaintiff  admitted 
that  the  real  estate  mortgaged  by  said  John  L.  and  Hattie 
G.  Denny  to  plaintiff  was  formerly  owned  by  them,  as 
alleged ;  that  they  conveyed  said  real  estate  to  one  Mary  C. 
Kownd,  and  thereafter  the  latter,  in  February,  1895,  con- 
veyed it  to  John  L.  Denny;  that  plaintiff  accepted  its  mort- 
gage thereon  in  June,  1895,  and  the  record  at  that  time 
showed  that  the  title  to  said  real  estate  was  in  John  L. 
Denny,  and  the  latter  made  a  written  statement,  duly  sworn 
to  by  him,  that  he  was  the  legal  owner  of  the  property,  and 
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that  the  conveyances  made  by  himself  and  liis  wife  to  Mary 
C.  Rownd,  and  by  the  latter  to  him,  were  each  a  bona  fide 
conveyance  for  a  valuable  consideration;  and  that  the  plain- 
tiff had  no  knowledge  whatever  of  any  claim  of  Hattie  G. 
Denny  to  said  real  estate;  that  it  made  said  loan  of  $1,000 
to,  and  paid  over  the  money  to,  said  John  L.  Denny  in  good 
faith,  relying  upon  the  abstract  of  title  furnished  it  and  the 
affidavit  of  John  L.  Denny,  and  believing  the  statements 
therein  to  be  true;  that  said  Hattie  G.  Denny  knew  that  her 
said  husband  was  about  to  procure  a  loan  on  said  property, 
and  knew  that  he  was  making  said  affidavit,  and  (new  that 
plaintiff  was  relying  upon  the  statements  so  made  by  her 
and  her  husband,  and  that  she  stood  by  and  heard  said  state- 
ments made  and  aided  in  procuring  said  mortgage  and 
joined  in  its  execution,  and  by  her  acts  induced  and  caused 
the  plaintiff  to  pay  out  said  money  to  her  husband,  and 
caused  plaintiff  to  rely  on  said  statements  made  by  her 
husband  and  to  accept  said  mortgage  and  make  said  loan  to 
him.  Wherefore  it  is  alleged  that  she  ought  not  to  recover 
on  her  cross-complaint. 

A  demurrer  upon  the  part  of  the  defendant,  Hattie  G. 
Denny,  was  sustained  by  the  court  to  the  first  paragrapli  of 
the  plaintiff's  reply  to  her  separate  answer,  and  her  demur- 
rer was  also  sustained  to  the  second  paragraph  of  plaintiff's 
answer  to  her  cross-complaint.  Upon  the  issues  joined,  under 
the  pleadings  as  they  stood  after  the  action  of  the  court  in 
sustaining  the  demurrers,  as  above  stated,  there  was  a  trial 
by.  the  court,  and  a  finding  by  it  that  there  was  due  to  the 
plaintiff  from  the  defendant,  John  L.  Denny,  on  the  bond 
executed  by  him,  the  sum  of  $1,243.71.  The  court  found 
for  the  defendant,  Hattie  G.  Denn}',  on  her  cross-complaint, 
that  the  mortgage  in  suit  was  void  and  ought  to  be  canceled. 
The  court  also  found  in  favor  of  the  defendants,  Parker  and 
Parker,  and  McKee  and  McKee,  and,  over  plaintiff's  motion 
for  a  new  trial,  a  judgment  was  rendered  upon  the  finding 
in  favor  of  the  plaintiff  against  John  L.  Denny  for  the 
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amount  due  from  him  on  the  bond  in  suit;  and  it  was  further 
adjudged  and  decreed  that  the  mortgage  in  suit  was  void  and 
of  no  effect,  and  the  same  was  decreed  to  be  canceled,  and 
that  the  said  Hat  tie  G.  Denny  recover  from  plaintiff  her  cost 
laid  out  and  expended.  A  judgment  for  cost  was  also  ren- 
dered in  favor  of  the  defendants,  Parker  and  Parker,  and 
McKee  and  McKee. 

Counsel  for  appellants  urge,  under  the  assignment  of 
errors,  that  the  court  erred,  inter  alia, — (1)  In  holding  the 
several  paragraphs  of  the  separate  answer  of  the  appellee, 
Mrs.  Denny,  together  with  her  cross-complaint,  sufficient  on 
demurrer;  (2)  that  it  erred  in  sustaining  her  demurrer  to  the 
first  paragraph  of  the  reply,  and  to  the  second  paragraph  of 
the  answer  to  her  cross-complaint. 

It  is  settled  by  repeated  decisions  of  this  court  that  a 
mortgage  by  a  married  woman  on  her  separate  real  estate, 
to  secure  the  debt  of  her  husband  or  any  other  person,  falls 
within  the  provisions  of  §6964  Burns  1894,  §5119  R.  S. 
1881  and  Tlomer  1897,  which  forbids  her  from  entering 
int3  a  contract  as  surety  for  another,  and  that  she  may 
defeat  the  enforcement  of  such  mortgage,  unless  her  con- 
duct or  acts  are  shown  to  be  such  as  will  operate  to  estop  her 
from  calling  in  question  its  validity.  It  is  also  well  settled 
that  when  she  joins  with  her  husband  in  the  execution  of  a 
mortgage  upon  real  estate,  owned  and  held  by  her  and  him 
as  tenants  by  entireties,  to  secure  his  debt,  or  that  of  some 
other  person,  such  mortgage,  at  her  instance,  under  the 
statute,  is  voidable,  not  only  as  to  her,  but  also  as  to  the  hus- 
band. It  is  an  ancient  legal  maxim  that  when  anything  is 
prohibited  directly,  it  can  not  be  done  indirectly,  or,  in 
other  words,  a  prohibition  which  the  law  imposes  can  not  be 
evaded  bv  anv  circuitous  contrivance.  Barton's  Leer.  Max., 
p.  77;  Broom*s  Leg.  Max.,  p.  488.  Hence,  in  obedience  to 
this  rule,  a  married  woman  can  not  evade  the  positive  prohi- 
bition of  the  statute  in  question  by  vesting  the  title  to  her 
real  estate  in  her  husband,  or  some  other  person,  for  the  sole 
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purpose,  as  alleged  in  the  answer  of  api)elleey  of  permitting 
it  to  be  mortgaged  to  secure  a  debt  other  than  her  own, 
where  the  party  accepting  such  security  knows  that  the  con- 
trivance was  resorted  to  for  the  purpose  of  evading  the 
law.  Long  v.  Crosson,  119  Ind.  3,  4  L.  R.  A.  783,  and  cases 
there  cited;  Trimble  v.  Statey  145  Ind.  154;  Orzesk  v.  HUh 
herd,  149  Ind.  354,  and  cases  there  cited;  WiUon  v.  Loguey 
131  Ind.  191.  It  is  evident,  under  the  authorities  cited,  that 
the  facts  alleged  in  the  answer  of  the  appellee  to  the 
amended  complaint,  and  also  in  her  cross-complaint,  are 
sufficient  to  withstand  a  demurrer,  and  there  was  no  error  in 
the  court's  ruling  thereon. 

We  may  next  consider  the  second  proposition  presented  in 
respect  to  the  alleged  error  of  the  .court  in  sustaining  the 
demurrer  of  the  appellee,  Hattie  G.  Denny,  to  the  first  para- 
graph of  the  reply,  and  to  the  second  paragraph  of  the 
answer  to  the  cross-complaint.  The  facts  alleged  in  the  first 
paragraph  of  the  reply  are,  perhaps,  not  as  certain  or  specific 
as  the  rules  of  good  pleading  exact.  This  paragraph  of  the 
reply  and  the  answer  of  appellant  to  the  cross-complaint 
both  proceed  upon  the  theory  that  the  appellee,  Mrs.  Denny, 
under  the  facts  therein,  is  estopped  to  deny  that  her  husbknd 
was  not  the  owner  of  the  mortgaged  premises  for  all  pur- 
poses 2i\  the  time  the  plaintiff  made  its  loan  and  accepted  the 
mortgage  as  security  therefor.  The  facts,  as  ayerred  in  the 
answer  to  the  cross-complaint,  substantially  disclose  that  the 
real  estate  in  controversy,  prior  to  February,  1896,  was 
owned  by  the  appellee  and  her  husband  as  tenants  by  entire- 
ties; that  subsequently  they  conveyed  this  real  estate  to 
Mary  C.  Rownd,  and  the  latter,  in  February,  1895,  con- 
veyed it  to  the  husband,  John  L.  Denny.  After  the  title, 
under  the  conveyance  from  Eownd,  had  been  vested  in  the 
husband,  and  had  so  remained  until  some  time  in  June  fol- 
lowing, a  period  of  about  four  months,  appellant  made  the 
loan  to  the  husband,  and  accepted  the  mortgage  in  dispute 
as  security  for  such  loan.     The  public  records,  upon  their 
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face,  at  that  time,  disclosed  that  Denny,  the  husband,  was 
invested  with  the  absolute  ownership  of  the  land,  and,  in 
addition,  an  abstract  of  title  was  furnished  to  appellant,  and 
the  husband,  by  his  statements,  verified  by  his  affidavit, 
represented  that  he  was  the  legal  owner  of  the  premises  in 
question,  and  that  the  conveyance  made  to  Mary  C.  Rownd 
by  himself  and  wife,  and  the  conveyance  by  the  latter  to 
him,  were  made  in  good  faith  and  for  a  valuable  con- 
sideration. It  also  appears  that  appellant  relied  upon  the 
abstract  of  title  and  the  representations  made  by  the  hus- 
band, and  believed  them  to  be  true,  and,  at  the  time  the 
mortgage  was  accepted,  it  had  no  knowledge  whatever  that 
Mrs.  Denny  had  any  interest  or  claim  of  title  in  or  to  the 
premises  in  controversy.  It  is  further  disclosed  from  the 
pleading  that  sbe  knew  that  her  husband  was  about  to 
procure  a  loan  from  appellant  on  the  security  of  the  prop- 
erty in  question,  and  that  she  knew  that  appellant  was  rely- 
ing upon  said  representations  that  he  was  the  owner  of  the 
realty;  that  she  stood  by  and  heard  the  representations  of  her 
husband,  and  affirmed  the  same,  and  aided  by  her  acts  in 
inducing  the  plaintiff  to  make  the  loan  to  him,  and  to 
accept  the  mortgage  on  the  real  estate  in  dispute  as  security 
for  such  loan.  The  pleading  certainly  shows,  under  its  aver- 
ments, that  the  wife,  Mrs.  Denny,  with  full  knowledge  of 
the  representations  that  her  husband  had  made,  to  the  effect 
that  he,  and  not  she,  was  the  owner  of  the  land,  and  that  the 
conveyances  which  purported  to  fully  invest  the  husband 
with  the  title  to  the  property  were  good-faith  transfers  for 
a  valuable  consideration,  stood  by,  and,  in  effect  at  least, 
affirmed  the  same  to  be  true,  and  that  appellant,  without 
any  knowledge  to  the  contrary,  relied  upon  the  statements  of 
the  husband,  as  confirmed  by  the  wife,  upon  the  question  of 
the  ownership  of  the  property.  The  legal  effect  of  these 
facts  must  be  such  as  to  estop  her  to  deny  that  her  husband, 
at  the  time  the  loan  was  made  and  the  mortgage  executed 
as  security  therefor,  was  not  the  real  owner,  for  all  purposes. 
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of  the  mortgaged  premises,  and,  therefore,  she  can  have  no 
standing  in  court,  under  these  facts,  to  deny  the  validity  of 
the  mortgage  in  suit. 

In  Trimble  v.  State^  145  Ind.  154,  on  p.  162  of  the  opin- 
ion, in  reviewing  the  question  of  suretyship  of  a  married 
woman,  under  the  statute  in  question,  this  court  said:  "The 
disability  as  to  suretyship,  imposed  by  the  statute  upon  a 
married  woman,  must  be  considered  in  connection  with 
another  provision  of  the  same  act,  to  the  effect  that  she  shall 
be  bound  by  an  estoppel  in  pais,  and  no  construction  ought 
to  be  given  to  this  exception  by  the  statute  of  her  ability  to 
contract  as  will  place  in  her  hands  a  sword  to  defend  her 
own  fraud  and  imposition  on  others,  instead  of  a  shield  for 
her  protection  as  the  law  intended." 

In  the  case  of  Long  v.  Crosson,  119  Ind.  3,  it  was  held 
that  where  the  wife  transfers  her  real  estate  to  her  husband, 
by  a  conveyance  importing  a  money  consideration,  for  the 
purpose  of  enabling  him  to  mortgage  it  as  his  own  property, 
to  secure  a  loan  of  monev  for  his  own  benefit,  she  will  be 
estopped  from  asserting  that  such  transfer  was  not  in  good 
faith,  as  against  the  mortgagee,  who  is  shown  to  have  had  no 
knowledge  that  such  conveyance  to  the  husband  was  a  mere 
contrivance  to  evade  the  statute. 

In  DuckwaR  v.  KisneVy  136  Ind.  99,  the  question  arose 
as  to  the  estoppel  of  a  married  woman,  in  a  foreclosure  pro- 
ceeding, to  deny  the  ownership  of  her  husband  to  the  mort- 
gaged premises.  In  that  case.  Hackney,  J.,  speaking  as  the 
organ  of  this  court,  said:  "There  is  no  doubt,  upon  princi- 
ple and  the  decisions  of  this  court,  that  a  married  woman 
may  be  estopped  by  acts  in  pais  in  cases  involving  her 
equitable  title  to  real  estate.  [Citing  numerous  authori- 
ties.] The  rule  applied  in  the  cases  cited  is  but  the  general 
rule  that  one  may  not  stand  by  and  permit  another  to  invest 
on  the  strength  of  an  adverse  claim  of  title  or  may  not  per- 
mit another  to  remain  clothed  with  the  indicia  of  owner- 
ship by  which  third  persons  are  misled  in  their  investments. 
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Though  saeh  conduct  is  not  in  itself  fraudulent,  the  law 
holds  it  a  fraud,  after  such  conduct,  to  deny  the  results 
which  have  flowed  from  such  conduct  Hirsch  v.  Norton, 
115  Ind.  341;  Wisehart  v.  HedricJc,  118  Ind.  341;  Maxon 
V.  LanCy  124  Ind.  592,  and  the  numerous  cases  cited  in  each. 
The  principle  underlying  the  rule  is  that  where  one  of  two, 
ei'en  innocent  persons,  must  suffer  by  the  act  of  a  third,  he 
must  suffer  whose  conduct  has  made  it  possible  to  do  the 
act." . 

Appellant,  in  the  case  at  bar,  in  making  the  loan,  was  not 
dealing  with  the  wife  but  with  the  husband,  and  it  would 
seem,  upon  the  facts  alleged,  that  it  was  justified  in  believ- 
ing that  the  title  to  the  property  had  been  in  good  faith 
transferred  to  him.  Under  the  authorities  cited,  it  must  be 
held  that  the  first  paragraph  of  the  reply  and  the  answer  to 
the  cross-complaint  stated  facts  sufficient  to  create  an  estop- 
pel .against  the  appellee,  Hattie  G.  Denny,  and  we  there- 
fore conclude  that  the  court  erred  in  sustaining  a  demurrer 
thereto.  Other  questions  arising  upon  the  evidence  are 
discussed,  but,  as  these  may  not  arise  again  upon  another 
trial,  we  dismiss  them  without  consideration. 

The  personal  judgment  against  John  L.  Denny  on  the 
bond  in  suit  is  affirmed.  For  the  errors  pointed  out,  the 
judgment  and  decree  in  favor  of  the  appellees,  under  the 
issues  raised  upon  appellant's  complaint,  in  respect  to  the 
foreclosure  of  the  mortgage,  and  as  to  its  cancelation,  under 
the  cross-complaint  of  Hattie  G.  Denny,  is  in  all  things 
reversed,  and  the  cause  is  remanded  to  the  lower  court  for 
further  proceedings  not  inconsistent  with  this  opinion. 


Cunningham  v.  Tuley. 


1^  [No.  19,210.    Filed  Jan.  25, 1900.    Rehearing  denied  Feb.  28,  1900.] 

**LJ?  JtjDOMKNTS.— Fcrt^y.— Cottrf«.---JVo6a*e  of  WUl— Where  a  will  was 
admitted  to  probate  upon  the  testimonj  of  a  subscribing  witness 
before  the  clerk  in  vacation,  and  the  judgment  confirming  the  pro- 
bate thereof  was  fair  on  its  face,  the  clerk  of  such  county  cannot 
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be  required  under  §2752  Bnms  1894  to  produce  the  will  for  probate 
in  another  county,  although  the  testatrix,  immediately  before  her 
death,  was  an  inhabitant  of  the  latter  county,  since  it  was  the  duty 
of  the  court  of  the  latter  county  to  aooept  the  record  of  the  court  oi 
tha  former  county  as  trua 

From  the  Flovd  Circuit  Court.     Reversed. 

E.  B.  Stotsenburgy  for  appellant. 
0.  H.  Hestevy  for  appellee. 

Bakeb,  J. — Appellee  filed  in  the  Floyd  Circuit  Court  his 
verified  application,  under  §2752  Bums  1894,  §2582  R.  S. 
1881  and  Homer  1897,  stating  that  one  Sarah  Johnson  died 
testate  in  October,  1898;  that,  immediately  previous  to  her 
death,  she  was  an  inhabitant  of  Floyd  county;  that  in  her 
will  she  nominated  appellee  as  executor;  that  the  will  is  in 
the  custody  of  appellant,  who  neglects  and  refuses  to  produce 
it  for  probate;  and  asking  that  appellant  be  cited  to  produce 
the  will  that  it  may  be  duly  proved.  In  his  verified  return 
to  the  citation,  appellant  alleges  that  the  will  is  not  and  never 
has  been  in  his  possession  as  an  individual;  that  he  is  and 
for  more  than  two  vears  has  been  the  clerk  of  the  Harrison 
Circuit  Court  of  Indiana;  that  on  November  3,  1898,  in 
vacation,  the  will  was  produced  in  his  oflfice  before  him  as 
clerk  by  one  of  the  subscribing  witnesses;  that  the  subscrib- 
ing witness  represented  to  him  that  the  testatrix,  immediately 
previous  to  her  death,  was  an  inhabitant  of  Harrison  county; 
that  the  subscribing  witness  testified  before  him  that  the 
will  was  duly  executed  and  that  the  testatrix  at  the  time  of 
executing  it  was  competent  to  devise  her  property  and  not 
under  coercion;  that  this  testimony  was  written  down  by 
him,  subscribed  by  the  witness,  and  attested  by  the  seal  of 
the  court  and  by  his  signature  as  clerk;  that  the  will,  with 
the  testimony  and  attestation,  were  recorded  by  him  in  a 
book  kept  for  that  purpose  and  certified  by  him  to  be  a  com- 
plete record;  that  he  attached  to  the  will  a  certificate  of  pro- 
bate conformable  to  the  statute;  that  on  November  14, 1898, 
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the  first  day  of  the  I^ovember  term  of  the  Harrison  Circuit 
Court,  he  reported  his  proceedings  to  the  court;  that  the  court 
thereupon  confirmed  the  probate  of  the  will ;  that  the  judg- 
ment, after  reciting  the  proceedings  before  the  clerk,. con- 
tinues: "And  the  court,  having  seen  and  examined  said  will 
and  testimony  of  said  witness  and  all  acts  of  said  clerk  in  the 
premises,  and  no  objections  being  made  to  said  will  and  the 
probate  thereof,  and  all  acts  of  said  clerk  being  proper  and 
in  due  form  of  law,  the  same  are  now  in  all  things  ratified, 
approved  and  confirmed  by.  the  court" ;  that  this  judgment 
is  in  full  force;  that  the  will  is  in  the  courthouse  at  Corydon 
as  part  of  the  files  and  records  of  the  Harrison  Circuit  Court, 
and  as  such,  and  not  otherwise,  is  in  the  custody  of  appel- 
lant. On  appellee's  motion,  this  return  was  stricken  out 
and  an  order  entered  committing  appellant  to  jail  until  he 
produce  the  will. 

Appellant,  by  not  denying,  confessed  appellee's  allegation 
that  the  testatrix,  immediately  prior  to  her  death,  was  an 
inhabitant  of  Floyd  county.  That  is,  the  Harrison  Circuit 
Court  decided  a  matter  to  be  true,  namely,  that  the  testatrix, 
immecliately  prior  to  her  death,  was  an  inhabitant  of  Harri- 
son county,  which  was  false.  But  the  record  of  the  proceed- 
ings in  the  Harrison  Circuit  Court  is  fair  on  its  face;  and  it 
was  the  duty  of  the  Floyd  Circuit  Court  to  accept  that  record 
as  true.  On  the  facts  stated  in  appellant's  return,  appellee 
has  mistaken  his  remedy.  Bruce  v.  Osgood,  post,  375,  and 
authorities  there  cited. 

Judgment  reversed,  with  instructions  to  overrule  the  mo- 
tion to  strike  out  the  return,  and  to  proceed  in  consonance 
with  this  decision. 
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Gibson  v.  Megrew  et  al. 

[No.  18,011.    Filed  March  6,  1900.] 

INSUILLNCB. — CoHectian  of  Asaeuments. — BefMJkidi  AMoeiationB. — As- 
sessments against  members  of  a  beneficial  association  for  the  benefit 
of  a  beneficiary  of  a  deceased  member  cannot  be  enforced  by  suit, 
where  the  only  penalty  provided  in  the  contract  for  non-payment 
was  the  forfeiture  of  the  defaulting  member's  oertifioate  and  all 
benefits  thereunder. 

From  the  Marion  Circuit  Court.    Affirmed. 

0.  H.  Carson  and  J.  C.  Moore,  for  appellant. 
S.  N,  Chambers f  8.  0.  Pickens  and  C.  W.  MooreSy  for 
appellees. 

JoBDAN,  J. — Appellant,  Eliza  Gibson,  petitioned  the^ 
Marion  Circuit  Court,  in  behalf  of  herself  and  others^  to 
order  appellees,  as  the  assignees  or  trustees  of  the  Masonic 
Mutual  Benefit  Society  of  the  State  of  Indiana,  to  levy  and 
collect  assessments  from  all  persons  who  had  been  members 
thereof  within  the  past  six  years.  The  demand  of  the  peti- 
tioner was  that  such  an  assessment,  under  the  order  of  the 
court  wherein  such  trust  was  pending,  be  made  by  the  appel- 
lees as  would  create  a  sum  sufficient  to  pay  all  death  losses 
remaining  unpaid,  together  with  accrued  interest  thereon, 
and  all  costs  of  collecting  such  assessments,  etc.  A  demur- 
rer was  sustained  to  the  petition,  and  judgment  was  ren- 
dered against  appellant  for  cost.  The  only  error  assigned 
is  predicated  upon  this  ruling  and  judgment. 

The  petition  discloses  substantially  the  following  facts: 
Appellant  is  the  beneficiary  under  a  certificate  or  policy  of 
insurance,  numbered  12,009  in  class  four,  issued  by  the  said 
Masonic  Mutual  Benefit  Society  on  the  life  of  her  husband, 
James  H.  Gribson,  bearing  date  of  July  15,  1887,  whereby 
the  said  society  agreed,  in  consideration  of  the  representa- 
tions made  in  the  application  for  membership,  and  the  sum 
of  $6  in  hand  paid,  and  the  further  sum  of  $1.80,  to  be  paid 
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to  the  secretary  of  the  society  by  James  H.  Gibflon,  upon 
due  notice  to  him  of  the  death  of  a  member,  to  pay  to 
appellant,  upon  the  death  of  her  said  husband,  after  satia- 
factory  evidence  of  his  death  had  been  furnished,  the  sum  of 
seventy  cents  for  every  member  of  the  first  class,  seventy- 
five  cents  for  every  member  of  the  second  class,  ninety-five 
cents  for  every  member  of  the  third  class,  and  the  sum  of 
$1.60  for  every  member  of  the  fourth  class,  belonging  to 
the  society  at  the  time  of  the  death  of  said  James  H.  Gibson; 
provided  that  the  aggregate  amount  of  benefits  payable 
under  such  policy  or  certificate  should  not  exceed  the  sum 
of  $2,500.  It  is  alleged  that  said  James  H.  Gibson,  while  a 
member  of  said  company,  performed  all  and  singular  the 
agreements  and  promises  made  by  him  in  his  application 
for  insurance,  and  has  complied  with  all  of  the  terms  and 
conditions  contained  in  his  said  certificate,  and  has  complied 
with  all  the  provisions  of  the  society's  constitution  and  by- 
laws. It  further  appears  that  s^id  Gibson,  while  a  member 
of  the  society,  and  in  good  standing  therein,  died  on  June 
24,  1897,  previous  to  the  assignment  of  the  society,  as  here- 
inafter mentioned.  Upon  his  death  it  is  averred  that 
appellant  became  entitled,  upon  the  conditions  contained  in 
said  certificate  of  insurance,  to  receive  the  benefits  therein 
named  to  the  full  amount  of  $2,500;  which  claim  was,  on 

the  day  of  September,  1897,  approved  by  the  said 

society's  board  of  directors,  and  a  partial  payment  to  the 
amount  of  $100  was  made  to  appellant,  leaving  the  remain- 
der of  her  said  claim  still  due  and  unpaid.  On  January 
,  1898,  the  society,  being  insolvent,  made  an  assign- 
ment, under  the  assignment  laws  of  this  State,  to  appellees 
for  the  benefit  of  all  of  its  creditors.  It  further  appears  that 
the  Masonic  Mutual  Benefit  Society  of  Indiana  was  organ- 
ized at  the  city  of  Indianapolis,  Marion  county,  Indiana^  on 
August  5,  1 869,  and  the  articles  of  association,  under  which 
it  wap  organized,  were  recorded  in  the  recorder's  ofiice  of 
Marion  county,  Indiana.     The  object  of  the  association,  as 
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declared  in  these  articles,  was  to  give  financial  aid  and  bene- 
fit to  the  widows,  orphans,  and  dependents  of  deceased  mem- 
bers. The  names  and  residences  of  the  incorporating  mem- 
bers, together  with  a  description  of  the  seal,  are  all  given  or 
stated  in  said  articles.  In  addition  to  the  articles  of  associa- 
tion, the  constitution  and  by-laws,  etc.,  adopted  by  the 
society  are  also  set  out  and  made  a  part  of  the  petition. 

This  appeal  may  be  said  to  present  two  questions:  (1)  Is 
there,  under  the  terms  and  provisions  entering  into  the  con- 
tract or  policy  of  insurance  issued  by  the  society  to  a  member, 
an  absolute  undei'taking  upon  his  part  to  pay  the  stipulated 
assessments  or  premiums  as  will  render  him  personally  liable 
to  the  company  for  such  payment,  and  which  the  latter  can 
enforce  by  an  action?  (2)  In  the  event  that  such  a  liability 
exists,  did  the  right  to  make  an  assessment  and  enforce  it,  aa 
demanded  by  appellant,  pass  to  appellees  in  and  by  virtue 
of  the  assignment  made  by  said  society? 

The  obligation  imposed  upon  a  holder  of  a  certificate  of 
insurance  in  this  society  must  be  determined  by  an  interpre- 
tation of  its  own  terms  and  provisions,  regard  being  had, 
however,  to  the  law  under  which  the  society  was  created,  and 
to  the  terms  and  provisions  of  its  constitution  and  by-laws, 
which  may  have  any  bearing  thereon. 

The  pietition  refers  the  incorporation  of  the  society  in 
question  to  an  act  of  the  legislature  of  this  State  approved 
September  20,  18G5,  which  act  authorizes  the  organization 
of  mutual  life  insurance  companies.  This  statute  appears  to 
be  supplemental  to  one  approved  June  17,  1852,  which  pro- 
vided for  the  organization  of  mutual  fire  insurance  com- 
panies. The  supplemental  act  authorized  the  creation  of 
mutual  life  and  accident  companies  under  the  same  condi- 
tions and  subject  to  the  same  duties  and  liabilities,  so  far 
as  applicable,  as  were  provided  by  the  fire  insurance  statute 
to  which  it  was  supplemental.  See  §§4876  to  4896,  inclu- 
sive, Bums  1894,  §§3745  to  3763  R.  S.  1881  and  Homer 
1897. 
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Appellant's  oounsel  insist  that  this  society  was  incorpo- 
rated under  the  authority  of  §4895,  supra.  The  terms  and 
provisions  of  its  articles  of  association,  and  the  method  em- 
ployed for  its  incorporation,  and  the  provisions  of  its  consti- 
tution and  by-laws  clearly  demonstrate,  we  think,  that  coun- 
sel in  their  insistence  are  mistaken.  That  its  organization 
was  not,  neither  was  it  intended  to  be,  founded  upon  these 
statutes,  we  think  is  evident.  The  very  terms  and  provi- 
sions of  its  articles  of  association,  and  the  recording  thereof, 
respond  to  the  requirements  of  the  statute  concerning  volun- 
tary associations,  and  there  can  be  no  doubt,  we  think,  but 
what  it  was  intended  to  be  organized  in  compliance  with 
the  provisions  of  that  statute.  Davis'  Revision,  1876,  p. 
923,  §4588  Bums  1894.  Section  4583  of  this  statute 
authorizes  the  adoption  of  rules  and  regulations  by  associa- 
tions organized  thereunder,  for  the  government  of  their 
officers  and  members;  but,  aside  from  this,  there  is  nothing 
in  the  statute  to  enlighten  us  in  the  decision  of  the  question 
involved  in  this  appeal. 

Each  applicant  for  membership  was  required  to  subscribe 
to  a  written  application,  wherein,  among  other  things,  he 
agreed  to  abide  by  the  constitution  and  by-laws  of  the  asso- 
ciation, and  any  amendments  thereafter  made,  and  further 
agreed  therein  to  accept  and  abide  by  whatever  rules,  rega- 
lations,  and  modifications  which  might  be  adopted  or  nude 
by  the  board  of  directors,  regulating  or  governing  assess- 
ments or  the  payment  of  mortuary  claims,  in  accordance 
with  the  provisions  of  the  constitution  and  by-laws  of  the 
society.  It  was  further  agreed  and  stipulated  in  the  appli- 
cation that  any  certificate  issued  thereon  should  be  upon 
the  following  express  conditions  and  agreements:  'Tirst 
That  this  contract  shall  be  void  if  the  party  to  whom  it 
is  issued  shall  die  in  consequence  of  a  duel.  *  *  * 
Second,  If  the  insured  shall  die  by  his  own  hand  or  act. 
♦  ♦  *  Third.  No  agent  of  the  society  is  authorized  to 
make,  alter  or  discharge  contracts    or    waive    forfeitures. 
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Fourth.  By  his  acceptance  of  the  certificate  to  be  issued 
hereon,  said  member  expressly  consents  that  any  and  all  phy- 
sicians shall  testify  fully  as  witnesses  touching  any  matter 
confided  to  them.  *  *  ♦  Whenever  a  certificate,  held 
by  a  member  who  has  paid  all  assessments  in  full,  shall 
become  a  claim  by  death,  after  having  beeli  in  force  three 
full  years,  the  society  shall  not  contest  its  payment  on  ac- 
count of  the  incorrectness  of  any  statement  in  the  applica- 
tion. ♦  *  *  Fifth.  Should  the  board  of  directors  reject 
any  claim,  no  suit  thereunder  shall  be  sustained  in  any  court 
unless  the  same  be  commenced  within  one  year  after  such 
rejection.  *  *  *  Sixth,  The  said  member,  by  his 
acceptance  of  said  certificate  agrees,  that,  in  case  of  his  death, 
any  unpaid  balance  due  from  him  to  the  reserve  fund,  or 
from  the  assessments,  or  otherwise,  as  provided  by  the  conr 
stitution  of  the  society,  shall  be  deducted  from  any  payment 
made  thereunder;  but  nothing  herein  contained  shall  be  held 
to  constitute  a  waiver  of  the  forfeiture  for  non-payment  of 
assessments,  as  provided  in  said  constitution  or  by-lawa,^' 

The  certificate  or  policy  of  insurance  issued  by  the  society 
to  an  applicant,  upon  the  acceptance  of  his  application,  in 
part  is  as  follows:  "This  certificate  of  membership  wit- 
nesseth,  that  the  Masonic  Mutual  Benefit  Society  of  Indiana, 
in  consideration  of  the  representations  made  to  it  in  the 
application  for  membership,  which,  by  reference,  is  made  a 
part  hereof,  and  the  sum  of  $6  to  it  in  hand  paid,  and  the 

further  sum  of dollars,  to  be  paid  to  the  secretary  of 

the  society  by  the  said ,  upon  due  notice  to  him 

of  the  death  of  a  member  of  the  society,  as  provided  in  the 
by-laws  of  the  society,  such  payment  to  be  made  on  or  before 
the  last  day  of  the  month  in  which  such  notice  is  issued,  or 
sent  to  him,  the  society  does  promise  and  agree  with  the 

said (insured),  his  heirs,  executors,  administrators, 

and  assigns,  well  and  truly  to  pay  to (beneficiary) 

or,  in  case  of  the  previous  death  of  the  person  or  persons  to 
whom  this  certificate  is  made  payable,  within  ninety  days 
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after  satisfactory  evidence  of  the  death  of  the  said- 


(insured)  has  been  presented  to  and  approved  by  the  board 
of  directors  of  said  society,  the  sum  of  seventy  cents  for 
every  member  of  the  first  class,  the  sum  of  seventy-five  cents 
for  every  member  of  the  second  class,  the  sum  of  ninety-five 
cents  for  every  member  of  the  third  class,  and  the  sum  of 
$1.60  for  every  member  of  the  fourth  class,  belonging  to 

the  society  at  the  time  of  the  death  of  the  said 

(insured);  provided,  the  aggregate  amount  of  benefits  pay- 
able under  this  certificate  shall  not  exceed  the  sum  of  $2,600. 
This  certificate  is  issued  and  contract  made  upon  the  follow- 
ing express  conditions  and  agreements:     First.  If  the  said 

(insured)  shall  be  expelled  from  any  masonic 

lodge  or  other  masonic  body,  such  expulsion  shall  work 
expulsion  from  this  society,  or  in  case  he  shall,  without  the 
consent  of  the  president  and  secretary  of  the  society,  pre- 
viously obtained  in  writing,  engage  in  any  military  or  naval 
service  whatever,  in  time  of  war  or  rebellion,  or  in  case  he 
shall  die  by  his  owti  hand,  or  by  the  hands  of  justice,  or  in 
violation  of  the  laws  of  any  country  where  he  may  reside, 
or  by  or  from  the  effects  of  intemperate  habits,  or  from 
'delirium  tremens'  induced  by  intemperate  habits^  then, 
or  in  either  case,  this  certificate  shall  be  null  and  void.  Sec- 
ond. Xo  agent  of  this  society  shall  have  power  to  waive  or 
alter  any  conditions  or  terms  expressed  in  this  certificate  of 
membership,  or  to  give  any  receipt  for  money  that  shall  bind 
the  society,  except  as  herein  provided.  Third.  By  his  accept 

ance  of  this  certificate,  the  said (insured)  expressly 

consents  that  any  and  all  physicians  shall  testify  fully  as  wit- 
nesses touching  any  matters  confided  to  them  by  him  at  any 
time  material  to  the  rights  of  the  parties  under  this  certifi- 
cate, and  that  upon  the  discovery  of  any  untruth  or  decep- 
tion in  his  application  for  nionibership  by  him  made,  the 
society  may  cancel  and  annul  this  certificate.  In  witness 
whereof,"  etc.  • 

Section  one  of  article  six  of  the  constitution  adopted  by 
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the  society  divided  the  members  thereof  into  seven  classes 
according  to  age.  Sections  two  and  three  of  the  same  article 
provide  as  follows:  "Section  two.  When  an  assessment 
has  been  made  by  the  board  of  directors,  it  shall  be  the  duty 
of  the  secretary  to  send,  or  cause  to  be  sent,  by  mail,  to  the 
last  known  post-office  address  of  each  member,  a  notice  con- 
taining the  amount  and  date  of  payment  of  such  assessment; 
and  the  notice  so  sent  shall  be  deemed  and  taken  to  be  a  law- 
ful  and  sufficient  demand  for  the  payment  of  such  assess- ' 
ment.  The  secretary  may  authorize  the  local  agent  in  the 
city  or  town  where  the  member  resides  to  act  for  him  in 
serving  such  notice,  either  personally  or  by  mail,  which 
notice  so  sent  or  served  by  such  local  agent  shall  be  deemed 
and  taken  to  be  a  lawful  and  sufficient  notice  for  the  pay- 
ment of  the  assessment  so  called  for  and  required.  Section 
three.  A  member  failing  to  pay  his  assessment  by  the  last 
day  of  the  month  in  which  such  notice  is  sent  shall  forfeit 
his  certificate  of  membership,  and  all  benefits  thereunder; 
but  a  member,  'after  so  forfeiting  his  membership  for  non- 
payment of  assessments,  may  be  reinstated  by  the  board  of 
directors  within  thirty  days  after  such  forfeiture,  by  paying 
all  arrearages,  and  furnishing  a  certificate  of  good  health 
from  a  medical  examiner  of  the  association,  subject  to  tho 
approval  of  the  medical  director."  Section  one  of  article 
eight  provides:  "Upon  the  death  of  a  member  of  the  society, 
each  member  shall  be  assessed,  and  shall  pay  to  the  secretary 
of  the  society  a  sum  according  to  the  class  of  which  he  is  a 
member,  and  the  amount  of  the  certificate  held  by  him  aa 
follows."  Here  follows  a  schedule  of  assessments  to  be  made 
upon  different  amounts  of  insurance  and  ages  of  the  insured, 
the  amounts  ranging  from  $500  to  $2,600,  and  the  ages  from 
twenty-one  years  to  seventy-five  years.  This  section  contains 
the  following  proviso:  "Provided  that  the  board  of  direct- 
ors shall  determine  the  number  of  assessments  to  be  collected 
during  any  one  month;  and  provided,  further,  that  upon  the 
death  of  a  member  his  certificate  shall  be  charged  with  and 


280  SUPREME  COURT  OF  INDIANA, 


Gibson  v,  Megrew. 


there  shall  be  deducted  therefrom  an  amount  equal  to  one 
assessment  for  each  death  occurring  in  the  society  prior  to  the 
death  of  such  member  on  Avhich  payment  has  been  made 
by  such  member."  Section  thirteen  of  the  by-laws  reads 
as  follows:  "When  an  assessment  has  been  made  by  the 
board  of  directors  it  shall  be  the  duty  of  the  secretary  to 
send  or  cause  to  be  sent,  by  mail,  to  the  post-office  address 
of  each  member,  a  notice  containing  the  amount  and  date 
of  payment  of  such  assessment.  The  notice  so  sent  shall  be 
deemed  and  taken  to  be  a  lawful  and  sufficient  demand  for 
the  payment  of  each  assessment.  The  secretary  may  author^ 
ize  the  local  agent  in  a  city  or  town  where  the  member  re- 
sides, or  any  special  agent  of  the  society,  to  act  for  him  in 
serving  notices  of  assessments,  either  personally  or  by  mail, 
which  notice  so  sent  or  served  shall  be  deemed  and  taken 
to  be  a  lawful  and  sufficient  notice  for  the  payment  of 
the  assessment  so  called  for  and  required.  Any  mem- 
ber failing  to  pay  his  assessnient  by  the  last  day  of  the 
month  in  which  such  notice  is  issued  shall  forfeit  his  cer- 
tificate of  membership,  and  all  benefits  thereunder,  but  a 
member  after  so  forfeiting  his  membership  for  non-payment 
of  assessments  may  be  reinstated  by  the  board  of  directors 
within  thirty  days  after  such  forfeiture,  by  paying  all 
arrearages,  and  furnishing  a  certificate  of  good  health  from 
a  medical  examiner  of  the  association,  subject  to  the  approval 
of  the  medical  director." 

The  certificate  of  insurance  issued  by  the  society  to  a 
member  recites  that  it  is  in  consideration  of  the  representa- 
tions made  in  the  application  for  membership,  and  the  sum 

of  $6  cash  in  hand  paid,  and  the  further  sum  of 

dollars  to  be  paid  to  the  secretary  of  the  society  by  the  as- 
sured upon  due  notice  to  him  of  the  death  of  a  member,  as 
provided  in  the  by-laws  of  the  society,  such  payment  to  be 
made  on  or  before  the  last  dav  of  the  month  in  which  the 
notice  is  issued  or  sent.  The  certificate  does  not,  bv  its  own 
terms,  declare  what  will  be  the  result  of  the  non-payment 
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by  the  insured  in  the  event  he  fails  to  pay  all  subsequent 
assessments  to  be  made  upon  the  death  of  a  member.  It  was 
stipulated,  however,  in  the  application,  which,  by  reference, 
is  made  a  part  of  the  certificate  of  insurance,  that  the  latter 
should  be  issued  upon  certain  enumerated  conditions,  among 
which  it  was  provided  that,  in  case  of  the  applicant's  death, 
any  unpaid  balance  due  from  him  to  the  reserve  fund,  or 
from  assessments  or  otherwise,  as  provided  by  the  constitu- 
tion of  the  society,  should  be  deducted  from  any  payment 
made  thereunder.  It  was  declared,  however,  that  nothing 
therein  contained  should  be  held  to  constitute  a  waiver  of 
the  forfeiture  for  non-payment  of  assessments,  as  provided 
in  the  constitution  or  by-laws. 

The  law  is  well  settled  that  when  a  person  enters  into  an 
association  he  must  acquaint  himself  with  its  constitution 
and  by-laws,  as  these  are  considered  important  factors  in 
testing  his  rights,  duties,  and  liabilities.  Supreme  Lodge  v. 
Knight,  117  In<L  489,  3  L.  R  A.  409;  Supreme  Council 
V.  Forsingery  125  Ind*  52,  9  L.  R.  A.  501;  3  Am.  &  Eng. 
Ency.  of  Law  (2nd  ed.)  p.  108. 

In  the  application  fpr  membership  in  the  case  in  ques> 
tion,  the  applicant  expressly  agrees  to  abide  by  the  constitu- 
tion and  by-laws  of  the  society  as  they  then  exist,  or  as  they 
may  be  changed  by  subsequent  amendments.  Consequently 
there  can  be  no  question  but  what  the  constitution  and  by- 
laws enter  into  and  form  elements  of  the  contract  of  insur^ 
ance  issued  by  the  society  to  a  member;  and  therefore  the 
contract  of  insurance  is  to  be  considered  along  with  the 
Bociety's  constitution  and  by-laws  so  far  as  the  latter  are 
pertinent  to  the  question  involved.  The  object  in  constru- 
ing a  written  contract  is  to  ascertain,  as  far  as  possible,  the 
intent  of  the  contracting  parties.  So,  in  this  case,  the  prin- 
cipal question  involved  must  be  solved  by  an  interpretation, 
under  the  settled  rules  of  the  law,  of  the  intent  of  the  con- 
tract as  it  existed  between  the  society  and  the  insured  mem- 
ber in  respect  to  the  liability  of  the  latter  for  the  payment  of 
mortuary  assessment& 
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Section  two  of  article  six  of  the  constitution,  as  we  have 
seen,  provides  for  notifying  a  member  of  a  death  assessment 
when  made.  Section  three  provides  in  terms,  in  effect,  that 
the  failure  to  pay  the  assessment  within  the  time  therein 
stated  shall  result  in  the  forfeiture  of  the  defaulting  mem- 
ber's certificate,  and  of  all  benefits  thereunder,  except  the 
right  of  reinstatement  is  reserved,  subject  to  the  conditions 
provided.  Section  thirteen  of  the  by-laws  combines  the  pro- 
visions embraced  in  the  above  mentioned  sections  of  the  con- 
stitution. These  provisions  of  the  constitution  and  by-IaWv-^, 
as  previously  stated,  must  be  considered  as  elements  which 
enter  into  and  form  a  part  of  the  contract  of  insurance.  They 
are  virtually  all  of  the  provisions  of  the  constitution  and  by- 
laws which  can  be  said  to  have  any  bearing  upon  what  the 
society  and  its  insured  member,  under  the  contract,  contem- 
plated in  regard  to  the  enforcement  of  the  payment  of  subse- 
quent assessments  which  were  to  be  levied  upon  the  death  of 
a  member.  We  discover  nothing,  either  in  the  application, 
certificate  issued  thereon,  or  the  constitution  or  by-laws, 
which  can  be  construed  or  interpreted  as  an  absolute  promise, 
upon  the  part  of  the  assured,  to  pay  these  assessments,  or 
which  can  be  said  to  create  the  relation  of  creditor  and 
debtor  l)etween  a  member  and  the  society  in  respect  to  such 
assessments. 

The  parties  to  the  contract  of  insurance  were  apparently 
content  to  provide  only  in  regard  to  future  assessments  that, 
after  notice  thereof,  the  failure  to  pay  any  such  assessment 
within  the  stipulated  time  should  ipso  facto  terminate  the 
contract  of  insurance,  and  result  as  a  forfeiture  of  all  rights, 
money  paid,  and  benefits  thereunder,  except  the  reserved 
right  to  reinstatement  That  this  should  be  the  inevitable 
result  of  a  non-payment  of  an  assessment  w^s  no  doubt 
deemed  to  be  the  most  efficient  means  of  coercing  or  inducing 
the  payment  upon  the  part  of  the  members  of  the  assess- 
ments levied.    That  this  result  must  follow  the  non-payment 
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of  assessments,  under  the  plain  provisions  of  the  constitution 
and  by-laws,  is  certainly  not  a  debatable  proposition.  The 
question  of  forfeiture,  under  the  circumstances,  was  not  a 
matter  merely  within  the  option  of  the  society,  but  neces- 
sarily followed  from  the  force  and  effect  of  the  constitution 
and  by-laws.  These  were  as  binding  and  controlling  upon 
the  officers  of  the  association  as  they  were  upon  its  members. 

We  have  seen  that  the  act  concerning  voluntary  associa- 
tions, under  which  the  society  in  question  was  organized,  is 
silent  in  regard  to  the  payment  of  assessments  or  withdrawal 
of  members  of  such  association,  and  hence  this  statute  can 
cast  no  light  upon  the  interpretation  of  the  contract,  as  it 
apparently  has  left  the  whole  matter  to  be  controlled  by  the 
constitution  and  by-laws  of  the  association. 

It  can  not  in  reason  be  asserted  that  there  is  anything  in 
the  provisions  of  the  society's  constitution  or  by-laws,  or  the 
application  or  certificate  in  question,  which  can  be  construed 
into  an  agreement  upon  the  part  of  the  assured  that,  after 
the  forfeiture  of  all  of  his  rights  and  benefits  has  taken 
place,  he  would  continue  as  a  member  of  the  society  for  the 
payment  alone  of  assessments,  and  that  the  latter  might  be 
enforced  against  him  by  suit  after  all  of  his  rights  and  bene- 
fits, under  the  contract,  had  been  terminated  and  destroyed. 
The  assessments  provided  for  were  made  to  pay  the  losses 
occasioned  by  the  death  of  a  member,  and,  when  collected 
through  the  agency  of  the  society,  the  money  did  not  belong 
to  it,  but  went  into  a  fund  to  pay  the  beneficiaries  of  the 
deceased  member  or  members. 

While  it  is  true  that  the  society  in  controversy  was  a  mu- 
tual benefit  society,  the  object  of  which  was  to  give 
financial  aid  and  benefit  to  the  widows,  orphans,  and  depend- 
ents of  a  deceased  member,  still  that  fact  does  not  render  it 
any  the  less  a  life  insurance  association,  operating  under  the 
assessment  plan  it  adopted.  Courts  have,  as  a  general  rule, 
treated  such  societies  as  life  insurance  companies,  applying 
to  them,  and  the  policies  which  they  issue,  the  principles 
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pertinent  to  the  contracts  of  life  insurance.    2  May  on  Ins. 
(3rd  ed.)  §5503. 

The  contract  of  an  ordinary  life  insurance  company,  un- 
der its  contract  of  insurance  wherein  the  assured  is  required 
to  pay,  at  the  time  stated,  the  premium  as  provided,  and 
wherein  it  is  also  provided  that  a  forfeiture  of  the  contract 
shall  result  in  the  event  of  the  non-payment  of  such  pre- 
miima,  is  considered,  in  a  legal  sense,  to  be  a  unilateral  con- 
tract. The  premium  or  assessment  to  be  paid,  in  order  to  con- 
tinue the  risk,  under  such  circumstances,  is  held  not  to  consti- 
tute an  indebtedness  against  the  insured  in  favor  of  the 
company.  The  payment  of  such  premium  or  assessment  is 
considered  as  a  condition  precedent,  upon  the  performance  of 
which  the  company,  under  its  contract,  continues  to  carry  the 
risk  as  originally  assumed.  As  a  general  rule,  under  such  con- 
tracts, in  the  absence  of  anything  to  the  contrary,  the  insured 
has  the  right  to  elect  whether  he  will  continue  to  pay  his 
premiums  or  assessments,  as  they  become  due,  or  forfeit  the 
contract.  He  must  make  his  election  after  notice  of  the 
assessment  within  the  time  fixed  for  the  payment,  or  suffer 
the  loss  of  membership,  and  thereby  terminate  his  rights  and 
the  liability  of  the  company  or  society  under  the  contract  of 
insurance,  save  and  except,  as  heretofore  stated,  the  right 
of  reinstatement,  when  the  same  is  expressly  reserved,  as  in 
the  case  at  bar,  or  except  any  other  right  which  may  have 
been  expressly  reserved  from  the  effect  of  the  forfeiture.  2 
May  on  Ins.,  (3rd  ed.)  §341a;  Rood  v.  Railway^  etc.,  Assn.^ 
31  Fed.  62;  Worthington  v.  Charter  Oak  Ins.  Co.,  41  Conn. 
372;  Ooodwin  v.  Massachusetts^  etc.y  Ins.  Co.,  73  N.  Y. 
480. 

As  a  general  proposition,  this  same  doctrine  applies  to 
mutual  benefit  societies.  The  main  feature  of  the  plan 
adopted  by  such  insurance  societies  is  that  death  losses  are 
to  be  paid  by  voluntary  contributions  upon  the  part  of  its 
surviving  members.  Accordingly,  the  society,  on  the  death 
of  a  member  in  good  standing,  levies  an  assessment  upon 
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the  surviving  members  in  good  standing.  Such  assessment, 
which  is  in  the  nature  of  the  premium  exacted  in  ordinary 
life  companies,  when  paid  by  the  member  within  the  time 
provided,  serves  to  continue  his  policy  in  full  force  and 
effect  until  it  may  be  forfeited  by  the  non-payment  of  some 
subsequent  assessment.  That  the  levy  of  such  assessments, 
as  a  general  rule,  does  not  serve  to  make  the  insured  member 
a  debtor  to  the  society,  so  as  to  authorize  the  latter  to  enforce 
the  payment  thereof  by  suit,  is  well  settled  by  the  authori- 
ties.  Lehman  v.  Clarh,  174  DL  279,  51  N.  E.  222,  43  L. 
R.  A.  648;  Clark  v.  Schromeyer^  23  Ind.  App.  565;  In  re 
Protection  Life  Ins.  Co.y  9  Biss.  188;  2  Bacon  on  Ben.  Soc., 
etc.,  §357;  Niblack  on  Mutual  Ben.  Soc.,  §276;  State  v. 
Merchants f  efc.,  Soc,  72  Mo.  146;  Commonwealth  v.  Wether- 
beey  105  Mass.  149;  Rood  v.  Railway y  etc.y  Assn.^  31  Fed.  62. 

The  rule  applicable  to  the  question  is  well  and  aptly 
stated  by  Bacon  in  his  work  on  benefit  societies,  supra.  In 
§357,  the  author  says :  "In  a  contract  of  life  insurance  there 
is  generally  no  absolute  undertaking  of  the  insured  to  pay 
the  premiums,  or  assessments,  and  consequently  no  personal 
liability  therefor.  The  payment  of  the  premium,  or  assess- 
ments, is  only  a  condition  precedent  of  the  liability  of  the 
company;  the  insured  does  not  promise  to  pay  the  premiums 
and  the  company  only  promises  to  pay  if  it  has  received  the 
agreed  consideration.  Therefore  the  insured  may  pay  or  not 
as  he  pleases,  he  has  the  perfect  right  to  do  either  and  need 
give  no  excuse  for  his  choice.  If  he  does  not  pay,  the  con- 
tract is  ended.  It  follows,  therefore,  that  the  premium,  or 
assessment,  is  only  a  debt  when  there  is  an  absolute  promise 
to  pay  embodied  in  the  contract.  Whether  or  not  such  abso- 
lute promise  to  pay  is  embodied  in  the  contract  is  a  question 
of  construction." 

We  have  examined  Ellerbe  v.  Barney,  119  Mo.  632,  25 
8.  W.  384,  23  L.  R.  A.  435,  New  Era  Life  Assn,  v.  Ros- 
Biter,  132  Pa.  St.  314,  19  Atl.  140,  Detira  v.  Kestner,  147 
Pa.  St.  566,  23  AtL  889,  Rundle  v.  Kennan,  79  Wis.  492, 
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48  N.  W.  516,  Fulton  v.  Stevens,  99  Wis.  807,  74  K  W. 
803,  McDonald  v.  Ross-Lewiny  29  Hun  87,  and  other  cases 
which  it  is  claimed  support  appellant's  contention,  but  these, 
with  the  exception  of  Ellerbe  v.  Barney^  supra,  are,  under 
the  facts,  distinguishable  from  the  case  at  bar,  and  do  not  sus- 
tain appellant's  view.  The  distinguishing  feature,  in  the 
main,  in  the  above  cases,  is  that  the  contracts  therein  in- 
volved contain  a  promise  upon  the  part  of  the  assured  to  pay 
the  assessments,  l^o  such  element  can  be  said  to  enter  into 
the  contract  under  consideration. 

It  is  true  that  the  holding  in  Ellerbe  v.  Barney,  supra^ 
fairly  supports  the  insistence  of  appellant.  The  action  in 
that  case  was  instituted  by  the  receiver  of  the  Masonic  Mu- 
tual Benefit  Society,  of  Missouri,  which  association  had  been 
operated  as  a  life  insurance  company  under  the  assessment 
plan.  The  controversy  was  as  to  whether  the  insurance 
policies  issued  by  it  to  its  members  contained  a  promise  on 
the  part  of  the  latter  to  pay  the  assessments.  The  majority 
of  the  court  held  that  the  policy  or  contract  of  insurance 
issued  by  the  society  must  be  so  construed,  and  that  the 
assessments  were  collectible  by  suit.  Chief  Justice  Black 
and  Justices  Brace  and  Burgess  dissented.  The  dissenting 
opinion  prepared  by  the  Chief  Justice  is,  in  our  judgment, 
more  convincing  in  its  reasoning,  and  is  better  fortified  by 
authorities  than,  is  the  majority  opinion. 

It  may  perhaps  be  said  that  an  irreconcilable  conflict  exists 
between  the  holding  in  Lehman  v.  Clark,  174  111.  279,  61 
N.  E.  222,  43  L.  R.  A.  648,  and  Ellerbe  v.  Barney,  supra. 
The  court  in  the  latter  case,  however,  seems,  in  our  opinion, 
to  have  made  the  mistake  of  considering  that  the  death 
assessments  levied  bv  the  society  were  in  the  nature  or  char- 
acter  of  society  dues,  and  therefore  a  member  could  not 
escape  the  payment  thereof  by  terminating  his  membership. 
That  the  assessments,  under  the  provisions  of  the  contract 
in  this  case,  can  not  be  so  viewed  or  considered  is  a  proposi- 
tion too  plain  to  be  controverted. 
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In  Lehman  v.  ClarJcy  supra^  the  receiver  of  the  Masonic 
Benevolent  Association  of  Central  Illinois  sued  to  recover 
of  its  members  assessments  in  order  to  pay  death  losses 
which  had  accrued  vtrhile  the  association  was  a  going  con- 
cern. The  society  in  that  case,  and  also  the  facts  and  ques- 
tions involved,  may  be  said  to  be  substantially  identical  with 
the  particular  association  and  questions  involved  in  this 
appeal.  It  was  held  in  a  well  considered  opinion  in  that 
case  that  an  insurance  contract  in  a  benevolent  association, 
wherein  a  provision  is  made  for  a  forfeiture  of  all  payments 
and  benefits  by  reason  of  the  non-payment  of  assessments 
within  the  time  stated  therein,  is  unilateral  in  its  obligation, 
and  that  the  right  or  remedy  of  the  association,  upon  the 
default  of  a  member  in  paying  his  assessments,  is  to  declare  a 
forfeiture,  and  that  its  right  to  sue  and  recover  the  assess- 
ment could  not  be  maintained  by  it  nor  by  its  receiver.  This 
decision  was  followed  by  our  own  Appellate  Court  in  the 
appeal  of  Clark  v.  SchromeyeTy  23  Ind.  App.  565. 

To  reiterate  what  we  have  previously  stated,  it  is  evident, 
we  think,  that  when  the  policy  or  contract  of  insurance 
involved  in  this  case  is  considered  along  with  the  society^s 
articles  of  association,  its  constitution  and  by-laws,  and  the 
application  for  membership,  there  is  nothing  which  can  in 
reason  be  interpreted  as  an  agreement  or  obligation,  upon 
the  part  of  its  insured  members,  to  pay  the  mortuary  assess- 
ments, such  as  would  thereby  constitute  them  debtors  of  the 
society,  and  hence  authorize  it  to  enforce  the  payment  of  the 
assessments  by  suit.  If  the  contracts  involved  herein  could 
be  said  to  be  doubtful  in  respect  to  the  interpretation  of 
the  question  presented  thereunder,  and  thereby  be  open  to 
the  application  of  the  doctrine  of  practical  construction,  it  is 
possible  that  the  acts  of  the  society's  governing  officers,  in 
the  administration  of  its  affairs  for  a  period  of  almost  thirty 
years,  might  disclose  that  it,  through  its  officers,  had  placed 
a  construction  upon  the  question  in  issue  in  this  case  wholly 
incompatible  with  the  construction    or    interpretation    for 
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which  appellant  now  contends.  As  the  society,  under  the 
contracts  in  dispute,  was  not  authorized  to  sue  and  thereby 
recover  of  its  members  unpaid  assessments,  x^ertainly  it  can 
not  be  claimed  that  the  appellees,  who  are  but  its  assignees^ 
are  invested  with  any  greater  rights  than  it  was  in  respect 
to  enforcing  by  suit  the  payment  of  the  assessments  in  con- 
troversy. It  follows,  therefore,  and  we  so  conclude,  that 
appellant,  under  her  petition,  is  not  entitled  to  any  relief, 
and  the  demurrer  thereto  was  properly  sustained. 
The  judgment  is  affirmed. 


Crawford  v.  Lawrencb. 

164    288 

MT  m  [No.  19.252.     Filed  March  6,  1900.]  • 

'IM    288 

1<U(  70  JuDOBS. — Appointment  of  Special  Judge. — Habeas  Corpus  Proceeding, 
— The  regular  judge  of  a  cirouit  or  superior  court  has  authority  under 
the  statute  to  appoint  a  special  judge  to  hear  and  determine  a  habeae 
corpus  proceeding,  p,  990, 
Courts. — Jurisdiction. — Special  Judge, — Where  one  goes  to  trial, 
without  objection,  before  a  judge  who  assumes  to  act  under  color 
of  authority,  he  cannot,  after  judgment  or  conviction,  successfully 
make  the  objection  that  the  judge  acted  without  authority,  p,  S90. 
TTABTgAft  Ck)BPUS. — Collateral  Attack. — Special  Judge. — A  writ  of 
habecu  corpus  is  a  collateral  remedy,  and  in  an  assault  upon  a  judg- 
ment rendered  by  a  court  of  competent  jurisdiction,  it  will  be  pre- 
sumed on  appeal,  in  the  absence  of  any  showing  to  the  contrary,  in 
support  of  a  motion  to  quash  the  writ,  that  the  court  had  full  juris- 
diction of  the  subject-matter,  and  that  all  the  proceedings  were 
according  to  law,  and  such  presumption  applies  with  equal  force  to 
the  appointment  of  a  special  judge,    p.  £90. 

From  the  Lake  Superior  Court.     Afflrmed. 

A.  F.  KnottSy  for  appellant. 

W.  L.  Taylor^  Attorney-General,  Merrill  MooreSy  C.  C. 
Hadley  and  J.  0.  Bowers^  for  appellee. 

Hadlby,  C.  J. — Upon  petition  filed  in  the  Lake  Superior 
Court,  a  writ  of  habeas  corpus  was  duly  issued  to  the  appel- 
lee, as  sheriff  of  Lake  county,  commanding  him  to  produce 
the  body  of  appellant  before  the  court  and  show  cause  why 
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he  restrained  Crawford  of  hie  liberty.  In  obedience  to  the 
writ,  appellee-  produced  the  body  of  appellant  and  suooeas- 
fully  moved  the  court  to  quash  the  writ.  Appellant  refused 
to  amend  his  petition,  and,  electing  to  stand  by  the  excep- 
tion, judgment  was  rendered  denying  the  writ.  The  suffi- 
ciency of  the  petition  to  sustain  the  writ  is  the  only  question 
presented  by  this  appeal. 

The  petition  in  substance  alleges  that  Crawford  is  impris- 
oned by  the  appellee,  as  sheriff,  in  the  county  jail,  on  a  pre- 
tense, founded  on  a  void  commitment  issued  to  him  by  the 
derk  of  the  Lake  Circuit  Court,  a  copy  of  which  commit- 
ment is  set  forth.  It  recites  that  in  the  cause  of  the  State 
of  Indiana  v.  Henry  B.  Crawford,  on  the  22nd  day  of 
December,  1899,  the  same  being  the  29th  judicial  day  of 
the  November  term,  1899,  of  the  Lake  Circuit  Court,  before 
the  Honorable  Johannes  Hopelke,  special  judge  of  said  court, 
the  following  proceedings  were  had  by  said  court  in  said 
cause,  to  wit:  "State  of  Indiana  v.  Ilenrv  B.  Crawford. 
No.  2,435.  Embezzlement.  Xow  again  comes  the  State  of 
Indiana  by  its  prosecuting  attorney,  and  comes  also  the  de- 
fendant in  his  own  x)erson  and  by  counsel,  and  the  defend- 
ant's motion  for  a  new  trial  herein  is  now  by  the  court  over- 
ruled, to  which  ruling  of  the  court  the  defendant  excepts, 
and,  thereupon,  the  court  grants  said  defendant  thirty  days 
in  which  to  file  his  bill  of  exceptions,  and  the  defendant  being 
thereupon  asked  by  the  court  if  he  had  any  reason  to  assign 
why  sentence  should  not  be  pronounced,  and  the  defendant 
as^signing  no  reason  *  *  ."  Then  follows,  in  due  form, 
a  judgment  of  imprisonment  in  the  State  prison  at  Michigan 
City,  signed,  "J.  Kopelke,  Special  Judge";  all  of  which  is 
duly  attested  bv  the  clerk  and  seal  of  the  court. 

It  is  then  alleged  that  said  pretended  commitment  was 
issued  by  the  clerk  upon  a  pretended  illei^al  and  void  judg- 
ment rendered  by  one  Kopelke  on  the  22nd  day  of  Decem- 
ber, 1699,  who  was  at  the  time  pretending  to  act  as  special 
judge  of  said  Lake  Circidt  Court  under  an  appointment 
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in  said  cause,  which  the  petitioner  alleges  to  be  illegal  and 
void;  that  said  restraint  is  illegal,  in  this,  that  the  pretended 
judgment  rendered  by  Kopelke  is  illegal  and  void,  for  the 
reason  that  he  had  no  jurisdiction  of  the  subject-matter  or 
the  person  of  said  Crawford,  and  no  jurisdiction  to  render 
said  judgment. 

The  petition  discloses  that  appellant  was  personally  pres- 
ent before  the  circuit  court  for  trial  on  a  charge  of  embez- 
zlement. The  circuit  court  is  a  court  of  general  jurisdiction, 
and  hence  had' jurisdiction  of  such  subject-jnatter.  The  reg- 
ular judge  also  had  ample  authority,  under  the  statute,  to 
appoint  a  special  judge  to  hear  and  determine  appellant's 
case.    §§1446,  1447  Burns  1894. 

No  effort  is  made  to  disclose  why  Kopelke,  who  acted  as 
special  judge,  did  not  have  jurisdiction,  nor  does  it  appear 
from  the  petition  or  bill  of  exceptions  that  appellant  objected 
to  going  to  trial  before  Kopelke;  and  the  cases  are  abun- 
dant which  declare  that  "where  a  party  goes  to  trial,  without 
objection,  before  a  judge  who  assumes  to  act  under  color  of 
authority,  he  can  not  after  judgment  or  conviction  success- 
fully make  the  objection  that  the  judge  acted  without  com- 
petent authority  in  the  trial  of  the  case."  Schlungger  v. 
State,  113  Ind.'  295,  296. 

A  writ  of  habeas  corpus  is  a  collateral  remedy,  and  in 
an  assault  upon  the  judgment  of  a  court  of  competent  juris- 
diction we  must,  in  the  absence  of  any  showing  to  the  con- 
trary, conclusively  presume,  in  support  of  a  motion  to  quash 
the  writ,  that  the  court  had  full  jurisdiction  of  the  subject- 
matter,  and  that  all  the  proceedings  were  according  to  law; 
and  this  presumption  applies  with  equal  force  to  the  appoint- 
ment of  a  special  judge.  Leonard  v.  Blair,  59  Ind.  510, 
514;  Slate  v.  Murdoch,  86  Ind.  124;  Rogers  v.  Beauchamp, 
102  Ind.  33;  Board,  etc.,  v.  Courtney,  105  Ind.  311,  317; 
Schlungger  v.  State,  113  Ind.  295;  Mayer  v.  Ilaggerty,  138 
Ind.  628,  635.  We  find  no  error  in  the  record.  Judgment 
affirmed. 
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The  Cambria  Ikon  Company  et  al.  v.  The  Union 
Trust  Company  of  St.  Louis  et  al. 

[No.  17,848.    Filed  Dec.  12,  1899.    Rehearing  denied  March  7,  1900.] 

Pabtibs.  —Interpleader. — Practice. — Petition.  Sufficiency.  — One  not 
a  party,  having  an  interest  in  the  subject-matter  of  a  pending  action 
that  may  be  adversely  affected  by  the  suit,  will  be  permitted,  upon 
a  proper  showing,  under  §273  Burns  1894,  to  come  into  the  case  for 
the  protection  of  his  interests,  and  such  petition  of  intervention 
need  not  be  as  formal  as  a  complaint,  and  is  sufficient  if  it  contains 
a  succinct  statement  of  the  facts  upon  which  the  equities  claimed 
are  predicated,    p.  £96. 

Street  Railboai>s.  —  Franchisee. — Street  Improvements. — Paving 
Between  IVacks. — A  franchise  granting  a  street  railway  company  the 
right  to  occupy  the  streets  of  a  city  conditioned  that  the  street  be- 
tween the  tracks  shall  be  paved  **  when  and  as  the  street  may  be 
paved,"  requires  the  railway  company  to  pave  the  space  between 
its  tracks  when  the  street  is  paved,    pp.  £97-301. 

Mortgages.— iS^rect  Railroads.— Liens  for  Improvements. — Priority. 
—A  petition  by  an  intervener,  in  an  action  to  foreclose  a  mortgage 
against  a  street  railway  company,  seeking  to  enforce  a  claim  for 
materia^  furnished  for  paving  between  the  company's  tracks  as 
preferential  to  the  mortgage,  on  the  theory  that  the  company  ma- 
terially increased  the  value  of  its  property  after  the  execution  of 
the  mortgage,  is  insufficient,  where  it  is  not  alleged  that  the  in- 
crease in  value  was  made  from  the  current  earnings  of  the  com- 
pany,   pp.  £97-303. 

Samb.  —  Street  Railroads. — Liens  for  Improvemen  t.  —  Priority.  — 
Where,  by  its  charter,  a  street  railroad  company  was  required  to 
pave  between  its  tracks  when  and  as  the  streets  occupied  by  it  were 
improved,  as  a  condition  to  the  enjoyment  of  the  franchise,  such 
condition  was  carried  into  a  mortgage  executed  by  the  company 
upon  its  property,  and  the  lien  of  a  material  man  for  material 
furnished  for  paving  between  the  tracks  of  the  company  is  para- 
mount to  the  lien  of  the  mortgage,    pp.  303-307. 

Appeal  and  Error. — Notice.— Appearance.— In  the  absence  of  an 
appearance  and  declination,  a  co-appellant  will  be  regarded  as 
having  joined  in  an  appeal,  where  the  record  shows  that  notice  of 
the  appeal  was  given,    p.  308. 

Sajcb. — Notice. — Appearance. — Where  a  co-party  appeared,  assigned 
errors,  and  filed  a  brief  in  support  thereof,  such  appearance  cured 
any  defects  in  the  notice  given  by  appellant,    p.  308. 
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From  the  Wayne  Circuit  Court.     Reversed. 

H.  C.  FoXy  W.  L.  Taylor  and  A.  C.  LindemuOhj  for 
appellants. 

Seddon  &  Blair  find  John  L.  Rupey  for  appelleea 

Hadlet,  C.  J. — The  Richmond  City  Railway  Company 
had  operated  a  railroad  over  the  streets  of  the  city  of  Rich- 
mond for  many  years  with  animal  power,  and  in  March, 
1889,  the  city  council  passed  an  ordinance  granting  the 
company  a  new  franchise  for  the  period  of  fifty  years,  and 
authorizing  the  company  to  operate  its  street  railroads  by 
means  of  cable,  electric,  or  animal  power  "or  either  or  any 
of  them"  upon  the  conditions  recited  in  the  ordinance.  The 
company  accepted  said  ordinance,  as  amended,  April  22, 
1889,  reorganized  thereunder,  and  in  January,  1890,  to 
secure  its  200  $1,000  bonds  executed  to  the  now  appellees 
its  mortgage  on  all  its  property  and  "all  rents,  profits,  tolls, 
issues,  and  income  derived  or  arising  therefrom". 

In  1892,  it  was  deemed  necessary  and  expedient  by  the 
common  council  of  the  city  to  pave  with  vitrified  brick  three 
squares  of  Main  street,  and,  haWng  adopted  a  declaratory 
resolution  and  ordinance  therefor,  gave  notice  to  the  Rich- 
mond City  Railway  Company  to  pave  between  its  tracks  on 
said  squares  "when  and  as  the  street  was  improved".  The 
company  failing  to  comply  with  the  notice,  the  city  paved 
between  the  tracks  when  and  as  the  street  was  paved,  and, 
upon  completion  of  the  work,  charged  against  the  company 
the  actual  cost  thereof,  namely  $3,011.30,  and  demanded 
payment.  The  company  failed  and  refused  to  pay  the  de- 
mand. 

Thereafter,  in  April,  1893,  the  city,  desiring  to  pave  with 
brick  twelve  additional  squares  of  Main  street,  entered  into 
what  is  termed  a  compromise  settlement  with  the  street-car 
company  of  all  disputes  and  liabilities  of  the  company  to 
pave  between  its  tracks,  and  in  the  settlement  agreement  it 
was  specifically  stipulated,  as  declared  by  ordinance  and 
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acceptance  thereof  in  writing,  that  the  city  should  remit  its 
claim  of  $3,011.30  for  the  pavement  already  constructed, 
and  that  the  company  should  thereafter  pay  for  all  such 
improvements  between  its  tracks,  if  the  cost  thereof  should 
be  assessed  against  its  property,  under  the  provisions  of  the 
Barrett  law;  the  same  to  become  a  lien  and  be  enforced  in 
the  same  manner  as  such  assessments  are  enforced  against 
abutting  property  owners. 

After  the  agreement,  in  the  summer  of  the  same  year, 
twelve  squares  of  Main  street  were,  by  process  of  law,  paved 
with  brick.  The  work  was  performed  and  materials  fur- 
nished by  the  Standard  Paving  Company  under  a  contract 
it  had  with  the  city  for  that  purpose.  The  actual  and  rea- 
sonable cost  of  paving  between  the  company's  tracks,  for  the 
twelve  additional  squares,  was  $13,177.90,  which  was  as- 
sessed against  its  right  of  way  and  property  for  payment  in 
twenty  successive  semi-annual  payments,  in  pursuance  of  the 
compromise  agreement.  It  was  stipulated  in  the  contract 
between  the  city  and  the  Standard  Paving  Company  that 
the  city  should  be  liable,  on  account  of  said  improvement, 
only  for  the  cost  of  so  much  of  the  same  as  bordered  on  pub- 
lic grounds  and  for  the  crossings  of  streets  and  alleys,  as 
provided  by  the  ordinance  and  laws  of  this  State.  The  rail- 
way company  refused  to  pay  any  part  of  the  sum  so  assessed 
against  it  for  pavement  between  its  tracks.  The  Standard 
Paving  Company  purchased  the  brick  used  in  the  improve- 
ment of  said  twelve  additional  squares  from  the  Royal  Brick 
Company  and  the  Canton  Brick  Company,  appellants  herein, 
and,  as  part  payment  therefor,  the  Standard  Company  duly 
assigned  in  writing  to  said  appellants  all  its  interest  in  the 
claim  against  the  street  railroad  company  for  paving  between 
its  tracks  for  the  said  twelve  squares.  Whatever  rights  and 
equities  the  Standard  Paving  Company  acquired  against  the 
railroad  company  or  its  property,  by  reason  of  said  improve- 
ments, were  held  by  the  Royal  and  Canton  brick  companiea 
at  the  time  of  filing  their  petition  of  intervention.    The  com- 
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pany,  having  made  default  in  the  payment  of  its  obligations, 
secured  by  its  said  mortgage,  the  mortgagees,  being  the 
appellees  in  this  case,  brought  their  action  in  the  Wayne 
Circuit  Court  for  the  foreclosure  of  their  mortgage,  and 
the  appointment  of  a  receiver;  to  which  action  the  Richmond 
City  Railway  Company,  the  city  of  Richmond,  and  the 
Standard  Paving  Company,  among  many  others,  were  made 
parties  defendant. 

It  was  alleged  in  the  complaint  that  the  Standard  Paving 
Company  was  claiming  to  hold  a  lien  against  the  mortgaged 
property  paramount  to  the  mortgage  lien  of  the  plaintiffs, 
which  was  imfounded;  and  the  Paving  Company  was  made 
defendant,  and  required  to  assert  its  lien,  if  it  had  any. 
The  default  in  payment  of  the  street-car  company  was 
alleged,  the  company  voluntarily  appeared  and  filed  answer, 
and  a  reciever  was  appointed,  qualified,  and  took  full  pos- 
session of  the  mortgaged  property  upon  the  same  day  the 
complaint  was  filed.  Pending  the  formation  of  issues  be- 
tween the  various  parties,  the  appellants.  Royal  and  Canton 
brick  companies,  without  objection  from  appellees,  obtained 
leave  of  court  to  file  their  intervening  petition,  and  become 
parties  to  the  action  of  foreclosure.  The  petition  set  forth 
with  much  detail  the  facts  stated  above,  and  particularly  the 
franchise  ordinance,  the  acceptance  and  reorganization 
thereunder,  the  adoption  of  electricity  as  a  motive  power, 
the  paving  of  Main  street  with  brick,  notice  to  the  railway 
company  to  pave  between  its  tracks  when  and  as  the  street 
was  improved,  its  failure  and  refusal  to  do  so,  the  doing  of 
the  work  by  the  city,  the  assessment  of  the  actual  and  rea- 
sonable cost  thereof  to  the  railway  company,  its  refusal  and 
failure  to  pay  the  same,  the  compromise  agreement  between 
the  city  and  company,  the  performance  of  the  conditions  by 
the  city  and  the  non-performance  by  the  companv;  that 
the  Standard  Paving  Company  as  contractor  with  the 
city  did  the  work  and  furnished  the  materials  in  the  paving 
of  the  twelve  squares  of  Main  street;  that  the  Standard 
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Company  purchased  of  these  interveners  all  the  brick  used 
in  paving  said  twelve  squares,  and  in  part  payment  therefor 
duly  assigned  to  them  in  writing,  which  assignment  is  filed 
therewith,  all  rights  and  equities  held  by  it  against  the  street- 
car company;  that  the  actual  and  reasonable  cost  of  paving 
betw^een  the  tracks  of  the  railway  for  the  distance  of  the 
twelve  squares  was  $13,177.00,  which  is  due  and  unpaid; 
that,  under  its  contract  ivith  the  Standard  Paving  Company, 
the  city  is  not  liable  for  any  part  of  said  sum  of  $13,177.90; 
that,  after  the  execution  of  the  plaintiff's  mortgage,  the  rail- 
way company  purchased  and  added  to  the  mortgaged  prop- 
erty, in  machinery,  equipments,  and  track  extensionfi,  prop- 
erty and  improvements  of  the  value  of  $65,000.  Prayer: 
That,  in  any  judgment  or  decree  that  may  be  entered  herein, 
the  claim  of  these  petitioners  may  be  held  a  just  lien  upon 
the  mortgaged  property  of  the  Richmond  City  Railway 
Company,  and  that,  upon  sale  thereof  upon  decree  of  this 
court,  the  claim  of  the«e  petitioners  be  ordered  first  paid, 
after  payment  of  costs,  out  of  the  proceeds  of  such  sale,  and 
for  all  further  proper  relief. 

The  city  of  Richmond,  appellant,  also  filed  an  intervening 
petition  for  the  use  of  the  Royal  Brick  Company  et  al.  The 
plaintiffs  filed  a  demurrer  to  the  petition  of  the  Royal  Brick 
Company  et  al.,  (1)  for  insufficiency  of  facts;  and  (2)  for 
defect  of  parties  in  this,  that  the  Standard  Paving  Company 
was  not  made  a  party  defendant.  The  plaintiff's  demurrer 
was  sustained,  and  the  interveners  refusing  to  plead  further, 
and  electing  to  stand  by  their  petition,  the  court  rendered 
judgment  upon  the  demurrer  against  them,  from  which  they 
appeal. 

As  shown  bt  the  briefs,  the  intervening  petitions  of  all 
the  other  appellants  have  been  fully  settled  out  of  court,  and 
"the  intervening  petitions  of  the  Royal  Brick  Company  et 
al.,  and  of  the  city  of  Richmond  are  based  upon  the  same 
right,  seek  to  enforce  the  same  claim,  and  are  substantially 
set  forth  in  the  same  words."     We  will  therefore  consider 
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only  the  questions  arising  upon  the  Brick  Companies'  peti- 
tion. It  is  first  claimed  that  the  appellants  have  no  standing 
in  court,  that  they  came  in  neither  by  complaint,  cros&- 
complaint  nor  answer,  and  that  there  is  no  such  pleading 
known  to  our  code  as  an  intervening  petition.  While  the 
code  does  not  in  terms  recognize  an  intervener  as  a  party 
litigant,  yet  this  court  has  many  times  recognized  in  a  party 
the  attributes  of  an  intervener  in  equity.  Bamer  v.  Bay- 
less,  134  Ind.  600,  603,  and  cases  cited;  State  v.  BanJc^  145 
Ind.  537,  544. 

It  is  the  spirit  of  our  code  to  settle  in  a  single  action  the 
rights  and  equities  of  all  persons  interested  in  the  subject- 
matter,  and  to  simplify  the  rules  of  practice  and  pleading,  as 
far  as  the  same  may  be  done,  with  due  regard  to  the  just 
determination  of  the  controversy.  To  accomplish  this  end, 
therefore,  one  not  a  party,  and  having  an  interest  in  the 
subject-matter  of  a  pending  action  that  may  be  adversely 
affected  by  the  suit,  will  be  permitted  by  the  court,  upon 
a  proper  showing,  under  §273  Bums  1894,  to  come  into  the 
case  for  the  protection  of  whatever  right  or  interest  he  may 
have  in  the  subject-matter.  Voorhees  v.  IndianapoliSy  etc., 
Co.,  140  Ind.  220;  Zumbro  v.  Pamin,  141  Ind.  430.  And 
his  pleading,  as  in  this  case,  is  neither  a  cross-complaint  nor 
an  answer,  and  hence  not. subject  to  the  objections  urged. 
It  seeks  neither  to  set  up*a  cross  action  against  the  plaintiffs, 
nor  to  bar  their  right  of  recovery.  The  petitioners  are 
interested  in  the  subject-matter  of  the  suit.  Without  inter- 
vention, the  property  may  be  sold,  and  pass  forever  beyond 
their  reach.  It  is  now  in  the  custody  of  the  law.  The  plain- 
tiffs seek  its  sale  and  application  to  the  payment  of  their 
debt.  The  common  debtor  and  subject-matter  are  before 
the  court,  and  the  only  relief  sought  is  that,  if  the  sale  of  the 
property  is  ordered,  the  equities  of  the  interveners  in  the 
funds  arising  therefrom  may  be  enforced  against  the  plain- 
tiffs. There  can  be  no  doubt  of  the  remedy  thus  afforded 
a  stranger  to  the  suit  to  enter,  by  leave  of  court,  for  the 
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timely  protection  of  his  interests;  and  a  petition  of  inter- 
vention need  not  be  as  formal  as  a  complaint,  and  is  sufficient 
in  form  if  it  contains  a  succinct  and  definite  statement  or 
recital  of  the  facts  upon  which  the  equities  claimed  are 
predicated.  Empire  Distilling  Co.  v.  McNvltay  77  Fed. 
700. 

Appellees  have  suggested  no  specific  infirmity  in  the  facts 
alleged,  and  we  are  unable  to  discover  any.  The  objection 
that  the  city  of  Richmond  was  not  a  party  to  the  petition  is 
unavailing  under  the  demurrer  as  presented,  and  it  is  not 
urged  that  the  Standard  Paving  Company,  the  petitioners' 
assignor,  was  a  necessary  party. 

But  it  is  earnestly  urged  that  the  ordinance  conferring 
upon  the  Richmond  City  Railway  Company  the  right  to 
occupy  the  streets  of  the  city  of  Richmond,  exhibited  with 
the  petition,  imposed  no  duty  upon  the  railway  company  to 
pave  between  its  tracks,  and^  hence  no  lien,  either  preferen- 
tial or  specific,  was  created  in  the  interveners'  assignor  for 
the  construction  of  such  pavement.  With  this  contention 
we  are  unable  to  agree.  In  considering  tlie  question,  it  must 
be  borne  in  mind  that  the  following  propositions  of  law  have 
been  by  this  court  declared  settled  in  this  jurisdiction,  viz. : 
(a)  That  a  charter  granted  by  a  city,  and  accepted  by  a 
railway  company,  constitutes  a  contract  between  the  city  and 
company;  (b)  that  such  a  charter  must  be  strictly  construed 
against  the  company;  (c)  that  such  company  has  no  doubtful 
rights  under  such  charter;  (d)  that  where  there  are  doubts 
they  must  be  construed  against  the  grantee,  and  in  favor  of 
the  city.  Western  Pavingy  etc,  Co.  v.  Citizens  St.  R.  Co., 
128  Ind.  525,  530,  10  L.  R.  A.  770;  State  v.  Common 
Council,  138  Ind.  455,  468;  City  of  Indianapolis  v.  Con- 
sumersy  etc.,  Co.,  140  Ind.  107,  116,  27  L.  R.  A.  514. 

The  first  section  of  the  franchise  ordinance  provides  that 
permission  and  authority  are  hereby  granted  and  fully  vested 
in  the  Richmond  City  Railway  Company,  its  successors  and 
assigns,  to  lay,  construct,  operate,  and  maintain  a  single  or 
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double  track  street  railroad,  with  all  the  necessary  and  con- 
venient tracks  etc.,  in  and  upon  all  the  streets  and  alleys  of 
said  city,  subject  to, the  conditions  hereinafter  mentioned^ 
to  wit:  "Sec.  2.  The  motive  power  of  said  street  railway 
sliall  be  cable,  electric,  or  animal.  Sec.  3.  The  tracks  of 
said  railroad  shall  be  so  laid  as  to  conform  to  the  established 
grade  of  the  streets,  and  in  such  manner  as  to  be  no  unnec- 
essary impediment  to  the  ordinary  use  of  the  streets  and 
the  passage  of  wagons  or  other  vehicles  along  and  across  the 
tracks.  Sec.  5.  If  the  railroad  is  operated  by-  electricity, 
the  streetSy  wherever  disturbed,  obstructed,  or  damaged  by 
reason  of  the  construction,  repair,  or  existence  of  said  rail- 
road, shall  be  by  said  company  promptly  restored  to  the 
same  condition  as  they  were  prior  to  such  disturbance  and 
so  maintained  for  one  vear  thereafter.  Sec.  6.  The  side- 
walJcSy  curbSy  or  gutters^  disturbed  or  injured  in  the  erection 
of  poles  or  wires,  shall  be  by  said  company  promptly  restored 
and  maintained  for  one  year.  Sec.  7.  All  tracks  shall  bo 
laid  in  the  middle  of  the  street.  Sec.  8.  The  center  and 
cross  wires  shall  at  no  point  be  at  less  elevation  than  eighteen 
feet  above  the  rails.  Sec.  9.  The  curb  poles  shall  not 
exceed  twenty-two  feet  in  height.  Sec.  10.  The  poles  shall 
not  be  nearer  together  than  126  feet,  with  possible  varia- 
tions to  avoid  interference  with  shade  trees  and  ingress  and 
egress  of  property  owners.  Sec.  11.  The  poles  shall  be 
straight,  smooth,  and  painted.  Sec.  12.  [As  amended 
April  22,  1889.]  In  case  electric  power  is  used, 
the  rail  may  be  *T'  rail,  and  the  street  shall  be  graveled, 
paved,  or  macadamized  up  flush  with  top  of  rail  upon  the 
outside  thereof,  when  and  as  the  street  may  be  graveled, 
paved  or  macadamized,  upon  which  the  same  are  laid,  and 
the  street  between  the  rails  shall  be  graveled,  paved,  or 
macadamized,  when  and  as  the  street  may  be  graveled, 
paved,  or  macadamized,  upon  which  the  same  is  laid,  upon 
a  level  with  the  top  of  the  rail,  and  as  near  to  the  rail  as  the 
same  can  be  done,  leaving  WfRcient  space  only  for  the  flange 
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of  the  wheel,  and  so  maiDtained;  and,  in  case  animal  power 
is  adopted  as  the  motive  power,  a  flat  rail  shall  be  substi- 
tuted on  or  before  September  1,  1889,  on  Main  street  from 
Fourth  street  to  Twenty-first  street,  and  on  North  Eighth 
street  from  Main  to  North  E  street,  and  as  far  east  on  North 
E  street  as  Tenth  street.  Said  street  railway  shall  have  the 
right  to  extend  its  tracks  in  Glen  Miller  Park  as  now  laid, 
as  the  said  street  railway  and  the  committee  on  parks  of  said 
city  may  hereafter  agree,  subject  to  the  approval  of  coun- 
cil. Sec.  17.  Said  Richmond  City  Railway  Company 
hereby  agrees  to  save  said  city  harmless  from  any  damage, 
loss,  or  liability  occasioned  by  the  construction,  maintenance, 
or  operation  of  said  electric  or  other  street  railroad.'' 

It  is  manifest  from  the  foregoing  conditions  that  it  was 
the  intention  of  the  city,  in  granting  authority  to  occupy 
its  streets  for  private  gain,  to  relieve  the  public  so  far  as 
possible  from  inconvenience  in  the  use  of  the  streets,  and 
from  increased  burden  in  their  repair  and  maintenance. 
This  is  made  clear  by  section  three,  which  prescribes  how 
the  tracks  shall  be  laid,  and  by  sections  five  and  six,  which 
provide  that  wherever  the  streets,  sidewalks,  curbs,  or  gut- 
ters may  be  disturbed  or  damaged  by  the  construction  of 
the  railroad,  the  company  shall  promptly  restore  the  same 
to  as  good  a  condition  as  before  the  disturbance. 

And  what  warrant  have  we  for  saying  that  things  affixed 
to  a  grant,  as  conditions  to  its  enjoyment,  are  not  conditions 
at  all,  but  covenants  of  the  grantor?  Furthermore,  how  may 
we  single  out  from  a  class  of  statements,  phrased  in  the 
same  tense,  and  alike  impersonal  as  to  the  party  of  perform- 
ance, and  say  some  are  covenants  of  the  grantor,  and  some 
conditions  imposed  upon  the  grantee?  Yet  this  is  what  we 
are  urged  by  the  appellees  to  do.  It  is  not  claimed  by  appel- 
lees that  the  franchise  ordinance  imposed  upon  the  city  the 
duty  of  electing  the  kind  of  motive  power  to  be  used,  as 
stated  by  section  two,  nor  of  laying  the  company's  track  to 
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conform  to  the  established  grade  of  the  streets^  as  described 
in  section  three,  nor  of  erecting  and  painting  its  poles,  as 
directed  by  sections  ten  and  eleven,  nor  of  stretching  its 
wires  not  less  than  eighteen  feet  above  the  track,  as  required 
by  section  eight;  but  they  do  insist  that  it  imposed  upon  the 
city  the  duty  of  paving  between  the  company's  tracks,  when 
and  as  the  street  is  improved,  as  required  by  section  twelve; 
the  insistence  of  appellees  being  that  section  twelve  should 
be  construed  as  merely  declaratory  of  the  mode  of  .constauc- 
tion  between  the  tracks  that  the  citv  should  thereafter  observe 
when  and  as  the  street  was  improved  upon  which  the  track 
was  laid.  If  it  was  the  intention  that  the  city  should  pave 
between  the  tracks,  what  reason  was  there  for  a  specific 
covenant  to  do  the  work  when  and  as  the  street  was  improved? 
Was  it  at  all  likely  that  the  city  would  choose  to  do  it  at  any 
other  time?  And,  in  the  use  of  electricity,  what  concern 
should  the  railway  company  feel  about  the  pavement  between 
its  tracks,  whether  graveled,  macadamized,  or  bricked,  or 
whether  it  was  paved  at  all?  And  no  reason  is  apparent, 
and  none  is  suggested,  why  the  city  would  voluntarily 
assume  an  obligation  to  pave  in  a  particular  manner,  and 
at  a  particular  time,  in  a  contract  that  would  conclude  it  for 
fifty  years.  Besides,  the  reading  of  the  charter  ordinance 
as  a  whole,  and  a  consideration  of  the  granting  section,  with 
the  peculiar  and  uniform  "shall  be''  in  the  enumerated  con- 
ditions, upon  which  the  grant  is  stated  to  depend,  in  the 
light  of  the  mles  of  construction  above  announced,  leads  to 
the  firm  conviction  that  the  adoption  of  the  construction 
invited  by  appellees  would  be  to  subject  ourselves  to  the 
irresistible  construction  that  all  the  things  enumerated  as 
conditions  of  the  grant  are  really  covenants  of  the  grantor. 
And  this  is  not  to  be  thought  of.  It  must  be  said  that  they 
are  all  one  or  the  other,  and  to  doubt  is  to  construe  them 
against  the  company. 

It  is  also  a  familiar  principle  that,  when  the  terms  of  a 
written  contract  are  uncertain,  the  courts  will  adopt  that 
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constructioii  which  the  parties  themselves  place  upon  it. 
Vinton  v.  Baldwiny  96  Ind.  438;  Louisvilley  efc.,  R,  Co.  v. 
Reynolds^  118  Ind.  170;  Pate  v.  French^  122  Ind.  10;  Ingle 
y.  NorringtoHj  126  Ind.  174;  City  of  Vincennes  v.  Citizens 
Oas  Co.,  132  Ind.  114,  16  L.  R.  A.  485. 

Much  space  is  given  to  the  discussion  of  the  effect  of  the 
compromise  ordinance  of  1893,  described  in  the  early  part 
of  this  opinion,  upon  the  charter  ordinance  of  1889;  but  we 
fail  to  perceive  its  importance  to  the  questions  involved  in 
this  appeal.  It  does  not  repeal  the  charter  ordinance  of 
1889,  which  supports  and  limits  appellee's  mortgage,  either 
in  terms  or  by  implication.  In  fact,  it  is  in  aid  of  the  charter 
by  expressly  declaring  in  its  prefatory  clause  that  it  is  "by 
way  of  a  full  settlement  and  compromise  of  said  dispute"; 
that  is,  a  full  and  final  settlement  and  understanding  of  the 
extent  of  the  company's  liability  under  its  charter  of  1889. 
It  was  a  definition  of  the  franchise  ordinance,  not  a  repeal. 
It  was  nothing  more  nor  less  than  an  agreed  construction  of 
a  disputed  provision,  and  one  which  the  court  would  be 
bound  to  adopt  as  between  the  parties.  But,  being  subse- 
quent to  the  execution  of  the  mortgage  to  appellees,  and 
without  their  approval,  it  was  as  to  them  nugatory.  The 
mortgagees  continue  to  hold  the  property  as  they  received 
it  from  the  mortgagor;  and  they  received  it  in  all  respects 
as  it  was  held  by  the  mortgagor  at  the  time  the  mortgage 
was  delivered.  The  mortgagor  had,  therefore,  no  power  to 
charge  the  mortgaged  property  by  an  unwarranted  construc- 
tion of  its  charter,  nor  impose  any  burden  upon  the  security 
that  did  not  exist  at  the  time  of  the  mortgage.  Hence,  ap- 
pellants must  find  support  for  their  claim  under  the  charter 
ordinance  of  1889,  or  they  have  nothing  to  rest  it  upon.  On 
the  other  hand,  the  compromise  ordinance  of  1893,  being  a 
contract  between  the  city  and  the  mortgagor  with  respect  to 
the  latter's  rights  and  liabilities  under  its  charter,  the  appel- 
lees, as  mortgagees,  must  accept  their  mortgagor's  contract 
as  a  whole,  or  reject  it  altogether.    They  can  not  have  the 
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benefits  witliout  the  burdens;  that  is  to  say,  they  can  not 
accept  their  mortgagor's  unauthorized  contract  to  reUeve 
themselves  from  appellants'  preferential  claim  under  the 
charter  ordinance  of  1889,  and  repudiate  it  to  avoid  the  spe- 
cific lien  fixed  upon  the  mortgaged  property  by  the  same 
instrument. 

The  new  contract  provides:  "Said  Richmond  City  Rail- 
way Company  hereby  agrees  to  pay  all  the  cost  of  paving 
between  the  rails  of  its  tracks  on  the  residue  of  said  Main 
street  from  the  west  line  of  Fourth  street  to  the  west  line  of 
Sixth  street  and  from  the  east  line  of  Ninth  street  to  the 
east  line  of  Twenty-third  street,  provided  said  improvement 
is  made  under  the  provisions  of  the  Barrett  law'';  and  t'li' 
estimated  cost  shall  be  assessed  against  the  property  of  said 
company,  "and  when  adopted  by  the  common  council  of  said 
city  shall  be  and  constitute  a  valid  lien  upon  all  the  real 
estate,  right  of  way,  tracks,  rolling  stock,  and  machinery  of 
said  company".  It  is  specifically  alleged  in  the  intervening 
petition,  and  admitted  by  appellees'  demurrer  to  be  true,  that 
the  city  performed  all  the  conditions  of  said  contract  on  its 
part,  improved  twelve  of  the  squares  of  Main  street,  as  pro- 
vided for  in  the  contract,  and  also  paved  between  the  com- 
pany's tracks,  pursuant  to  said  agreement,  at  the  actual  and 
reasonable  cost  of  $13,177.90,  which  amount  was  assessed 
against  the  company's  property,  payable  in  twenty  semi- 
annual payments,  etc.,  in  conformity  to  the  provisions  of  the 
Barrett  law,  and  that  the  company  wholly  failed  and  refused 
to  pay  the  same. 

Accepting  the  new  contract  as  a  whole,  the  paramount 
lien  and  debt  of  $13,177.90  is  admitted  by  appellees.  Re- 
jecting it  as  a  whole,  we  must  return  to  the  ordinance  of 
1889,  and  dispose  of  this  case  as  if  the  act  of  1893  had  not 
been  passed. 

The  point  made  by  appellees,  that  the  theory  of  appel- 
lants' petition  is  that  their  lien  is  specific  under  the  ordinance 
of  1893,  and  not  preferential  under  the  charter  act  of  1889, 
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and  that  they  must  be  confined  to  their  theory,  can  not  be 
accepted.  If  it  id  proper  in  any  case — which  we  greatly 
doubt — for  a  court  arbitrarily  to  declare  a  party's  theory 
from  his  initial  pleading,  where  the  facts  pleaded  supply 
more  than  one,  we  are  relieved  of  the  task  in  this  instance 
by  the  course  of  appellants'  argument.  Both  ordinances  are 
set  forth  in  the  petition  at  length ;  but  the  argument  in  this 
court,  and  which  is  entirely  consistent  with  the  pleading,  goe-? 
to  the  effect  and  theory  that  the  ordinance  of  1893,  desig- 
nated by  appellants  as  "supplemental"  to  the  ordinance  of 
1889,  should  be  accepted  (1)  as  c^^tablishing  a  doubt  in  the 
charter  as  to  the  company's  liability  to  pave  between  its 
tracks,  and  (2)  as  settling  the  dwibt  against  the  company  by 
convention  of  the  parties. 

The  most  important  question  remains,  namely :  Does  the 
petition  exhibit  such  a  claim  as  a  court  of  equity  will  decree 
preferential  payment  from  the  proceeds  of  the  sale  of  the 
mortgaged  property?  It  is  said  in  Fosdick  v.  Schally  99  IT. 
S,  235,  25  L.  ed.  339,  by  Waite,  C,  J.,  that  "Every  railroad 
mortgagee  in  accepting  his  security  impliedly  agrees  that 
the  current  debts  made  in  the  ordinary  course  of  business 
shall  be  paid  from  the  current  receipts  before  he  has  any 
claim  upon  the  income."  "The  income  out  of  which  the 
mortgagee  is  to  be  paid  is  the  net  income  obtained  by  de- 
ducting from  the  gross  earnings  what  is  required  for  neces- 
sary operating  and  managing  expenses,  proper  equipment, 
and  useful  improvements.  *  *  *  While,  ordinarily,  this 
power  is  confined  to  the  appropriation  of  the  income  of  the 
receivership  and  the  proceeds  of  moneyed  assets  that  have 
been  taken  from  tlie  company,  cases  may  arise  where  equity 
will  require  the  use  of  the  proceeds  of  the  sale  of  the  mort- 
gaged property  in  the  same  way." 

It  is  alleged  in  the  petition  that  after  the  execution  of  the 
mortgage,  and  after  the  commencement  of  the  improvement 
of  Main  street,  the  company  purchased  and  added  to  its  prop- 
erty, machinery,  dynamos,  motors,  street-cars,  and  electrical 
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apparatus  to  the  value  of  $50,000,  and  extended  their  tracks 
to  the  value  of  $15,000.  This  material  increase  in  the  value 
of  the  mortgaged  property  is  also  admitted  by  the  demurrer. 
And  it  is  further  said,  with  resi)ect  to  such  acts,  in  Fosdick 
V.  Schally  99  U.  S.  235,  on  p.  254:  "Under  such  circum- 
stances, it  is  easy  to  see  that  there  may  sometimes  be  a  pro- 
priety in  paying  back  to  the  income  from  the  proceeds  of  the 
sale  what  is  thus  diverted  from  the  current  debt  fund  in 
order  to  increase  the  value  of  the  property  sold.  The  same 
may  sometimes  be  true  in  respect  to  expenditures  before  the 
•receivership.  No  fixed  and  inflexible  rule  can  be  laid  down 
for  the  government  of  the  courts  in  all  cases.  Each  case  will 
necessarily  have  its  own  peculiarities,  which  must  to  a  greater 
or  less  extent  influence  the  Chancellor  when  he  comes  to  act. 
The  power  rests  upon  the  fact,  that  in  the  administration  of 
the  affairs  of  the  company  the  mortgage  creditors  have  got 
possession  of  that  which  in  equity  belonged  to  the  whole  or  a 
part  of  the  general  creditors.  Whatever  is  done,  therefore, 
must  be  with  a  view  to  a  restoration  by  the  mortgage  creditors 
of  that  which  they  have  thus  inequitably  obtained." 

The  rule  is  restated  by  the  same  eminent  jurist  in  Burf^ 
ham  V.  Bowerty  111  U.S.  776,  788,  4  Sup.  Ct.  675,  28  L. 
ed.  596,  as  follows:  "That  if  current  earnings  are  used  for 
tlie  benefit  of  mortgage  creditors  before  current  expenses 
are  paid,  the  mortgage  security  is  chargeable  in  equity  with 
the  restoration  of  the  fund  which  has  been  thus  improperly 
applied  to  their  use."  There  has  been  no  departure  in  any 
of  the  cases  cited.  It  has  been  adhered  to  and  reaffirmed  in 
chem  all. 

The  rule  has  been  applied  only  to  railroad  companies,  and 
it  is  earnestly  insisted  that  a  street  railway  is  not  within  the 
reason  of  the  rule.  It  is  said  to  operate  in  the  administra- 
tion of  railroads  on  account  of  the  public  character  of  such 
institutions,  and  upon  the  assumption  that  they  are  of  public 
concern  and  that  a  suspension  of  operation  will  work  an  actual 
detriment  to  the  public.    We  can  not  see  how  the  effect  of 
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suspension  would  be  different.  Both  are  transportation  com- 
panies, both  common  carriers;  and,  if  suspension  in  the 
operation  of  the  one  will  be  an  injury  to  the  general  public^ 
the  suspension  of  the  other  will  be  an  injury  to  the 
local  public,  and  the  difference  is  one  of  degree,  and  not 
of  hind.  The  doctrine  rests  upon  the  principle  of  mutual 
benefit  to  the  public,  the  mortgage  and  general  creditors. 
If  the  value  of  the  security  is  maintained,  the  system  must 
be  kept  a  going  concern,  and  whatever  is  essential  to  this 
end,  in  labor,  repairs,  or  equipment,  raust-be  protected  by  the 
highest  degree  of  confidence  to  avoid  the  mischiefs  of  sus- 
pension. 

But  there  can  be  no  restitution  where  there  has  been  no 
diversion;  that  is  to  say,  where  there  has  been  no  taking  of 
the  earnings  needed  for  the  payment  of  current  obligations 
and  aj^lied  in  the  betterment  of  the  mortgaged  property, 
there  is  nothing  to  be  restored.  And  he  who  invokes  the  rule 
muHt  show  affirmatively  that  the  mortgage  creditors  have  got 
that  which  in  equity  belongs  to  the  petitioner.  If  the  mortr 
gagor  increases  the  value  of  the  mortgaged  property,  from 
sources  other  than  the  earnings,  the  fact  supplies  no  equity 
in  the  general  creditor.  In  this  case  it  is  not  averred  in  the 
petition  that  the  purchase  of  the  electrical  equipment,  cars, 
etc.,  was  made  from  the  current  earnings  of  the  company, 
and,  for  the  absence  of  such  averment,  the  petition  must  be 
held  insufficient  to  bring  the  claim  within  the  rule  just  con- 
sidered.   Bumham  v.  BoweUy  111  U.  S.  776. 

There  is  another  kindred  principle  governed  by  the  same 
general  equitable  doctrine  that  must  be  permitted  to  operate 
in  this  case.  Every  right  the  railway  company  has  in  the 
city  of  Richmond  rests  upon  the  franchise  ordinance.  It  has 
no  power  to  run  a  car,  collect  a  fare,  or  encumber  its  prop- 
erty in  any  way,  except  subject  to  this  ordinance.  The 
obligation  to  pave  between  its  tracks  is  of  the  essence  of  its 
being,  and  can  no  more  be  laid  aside  than  its  duty  to  pay  its 
debts.    It  is  written  in  its  charter,  and  inseparable  from  it, 
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and  when  the  mortgagees  accepted  their  security,  they  were 
bound  to  take  the  property  as  they  found  it,  and  bound  to 
know  that  the  rights  they  acquired  in  the  property  were 
subject  to  the  burdens  already  imposed  upon  it  The  right 
the  appellants  seek  to  enforce  is  more  than  a  general  claim 
for  money,  for  it  is  a  right  blended  with  the  right  of  the 
mortgagor  to  occupy  and  use  the  streets,  and  one  which  the 
mortgagees  were  required  to  take  notice  of  and  estimate 
in  the  acceptance  of  their  mortgage.  The  liability  does  not 
rest  upon  a  claim  agaitist  the  mortgagor,  but  upon  the  duty 
which  arises  out  of  the  occupancy  of  the  streets. 

In  Midland  R.  Co.  v.  Fisher,  125  Ind.  19,  8  L.  R.  A.  604, 
the  owner  of  land  conveyed,  in  1878,  to  a  railroad  a  right  of 
way.  It  was  incorporated  in  the  deed,  as  a  consideration, 
that  the  company  should  construct  a  board  fence  on  each 
side  of  the  railroad  as  soon  as  completed.  The  road  was  com- 
pleted in  1876.  In  1875,  the  company  mortgaged  all  its 
property,  and  in  1883  the  mortgage  was  foreclosed  and 
property  sold  thereunder.  The  purchaser  entered  into  posr 
session,  and  began  the  operation  of  the  road.  No  fence  had 
been  constructed,  and,  in  1886,  the  owner  of  the  land 
brought  suit  against  the  purchaser;  and  in  disposing  of  the 
case,  the  court  says :  "The  appellant  is  in  the  possession  of 
the  right  of  way  as  the  grantee  of  the  original  contractor, 
and  it  must  take  the  benefit  it  enjoys  subject  to  the  burden 
annexed  to  it  by  the  contract  which  gave  existence  to  that 
benefit.  It  cannot  enjoy  the  benefit  and  escape  the  burden, 
for  the  burden  and  the  benefit  are  so  iterlaced  as  to  be  insep- 
arable. The  right  to  the  benefit  is  so  blended  with  the  bur- 
den that  equity  and  justice  forbid  a  severance. 

"One  who  takes  a  privilege  in  land  to  which  a  burden  is 
annexed  has  no  right  to  assert  a  claim  to  the  privilege,  and 
deny  responsibility  for  the  burden.  A  party  who  acquires 
such  a  privilege  acquires  it  subject  to  the  conditions  and 
burdens  bound  up  with  it,  and  must,  if  he  asserts  a  right  to 
the  privilege,  bear  the  burden  which  the  contract  creat- 
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ing  the  privilege  brought  into  existence.  *  *  * 
In  LouisviUey  etc.y  R.  Co,  v.  Power j  119  Ind.  269,  we  said 
of  a  railroad  company:  'Holding  the  land  under  the  deed, 
as  it  did,  it  was  bound  to  perform  its  contract.  To  permit 
it  to  retain  'the  land  and  repudiate  the  deed  would  be  against 
equity  and  good  conscience.' 

"In  this  instance  the  covenant  written  in  the  deed  was  an 
essential  part  of  it,  and  the  agreement  to  construct  the  fence 
was  part  of  the  consideration  for  the  land.  The  case  is  near 
akin  to  that  of  a  suit  to  enforce  a  vendor's  lien;  for  here  the 
deed  upon  its  face  exhibited  the  contract,  and  the  facts  open 
to  observation  showed  that  the  covenant  had  not  been  kept. 
The  facts  open  to  observation  did  more  than  put  the  appel- 
lant upon  inquiry;  but  had  they  done  no  more  than  put  it 
upon  inquiry,  it  could  not  justly  claim  the  rights  of  a  pur- 
chaser without  notice.  It  must  be  held  that  the  covenant  in 
the  deed  through  which  the  appellant  claims,  and  the  ^acts 
open  to  observation,  imparted  notice  of  the  covenant,  and 
notice  also  of  its  non-performance." 

As  before  said,  the  right  does  not  rest  against  the  person, 
but  it  is  affixed  to  the  thing,  and  the  mortgagees,  or  their 
grantees,  may  not  have  the  thing  without  the  obligation  to 
discharge  the  right,  for  the  right  runs  and  abides  with  the 
property  wherever  it  goes.  We  think,  therefore,  that  the 
petition  of  intervention  exhibits  sufficient  facts  to  show  that 
the  charter  of  the  mortgagor  company  required  it  to  pave 
between  its  tracks,  when  and  as  the  street  was  improved,  as 
a  condition  to  its  enjoyment,  and  that  the  condition  was 
carried  into  appellee's  mortgage,  and  that  the  claim  of  the 
petirioners,  arising  thereunder,  is  paramount  to  the  lien  of 
the  mortgage. 

Finally,  it  is  objected  that  a  judgment  on  demurrer  to  an 
intervening  petition  is  not  such  a  final  judgment  as  may  be 
appealed  from.  The  judgment  appealed  from  makes  a  final 
disposition  of  the  case,  so  far  as  concerned  the  petitioners, 
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and  was  sufficient  to  warrant  the  appeal.     Voorhees  v.  In- 
dianapolis, etc.y  Co,y  140  Ind.  220. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  demurrer  of  appellees  to  the  intervening  petitions  of  the 
Royal  Brick  Company  et  al.,  and  of  the  city  of  Richmond, 
and  for  further  proceedings  in  accordance  with  this  opinion. 

On  Petition  for  Rehearing. 

Hadlby,  C.  J. — Appellees  complain  that  we  did  not  rule 
upon  their  motion  to  dismiss  the  separate  appeal  of  the  city 
of  Richmond. 

The  motion  was  filed  November,  1897.  It  was  accom- 
panied with  no  brief,  nor  was  mention  made  of  the  same 
in  any  of  the  voluminous  briefs  filed  by  appellees  on  the 
merits.    It  therefore  escaped  our  attention. 

If,  as  stated,  it  is  a  fact  that  the  city  of  Richmond  did  not 
perfect  its  separate  appeal  by  filing  a  bond  as  of  term,  or  by 
the  service  of  notice  upon  parties  in  vacation,  it  does  not  fol- 
low that  it  is  not  in  court.  The  record  shows  that  notice  to 
co-appellants  in  Wayne  county  was  given  March  20,  1896; 
and  under  §647  Burns  1894,  the  city  will  be  regarded  as 
having  joined  in  the  appeal,  in  the  absence  of  an  appearance 
and  declination. 

But  the  record  affirmatively  shows  that  the  city  of  Rich- 
mond did  appear  and  assign  errors  and  on  March  24,  1896, 
filed  a  brief  in  support  thereof.  This  appearance  cured  all 
defects  in  the  matter  of  notice,  if  any  existed,  and  was  suffi- 
cient to  give  the  court  jurisdiction.  Truman  v.  Scotty  72 
Ind.  258;  Ewbank's  Manual,  §164,  and  cades  cited;  Elliott's 
App.  Proc.  §146,  and  cases  cited. 

Petition  for  rehearing  overruled. 
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Campbell  v.  The  State. 

[No.  19,096.     Filed  March  8,  1900.] 

lm>icrniEST.--Sufflcieney.'^FaUe  Pretences. — An  indictment  for  ob- 
taining money  by  false  pretenses,  charging  that  C.  did  feloniously, 
etc.,  in  writing,  towit:  f  •  *  Send  me  9400  here  by  first  express. 
E., — ^protend  to  the  First  National  Bank  of  Vinoennes,  *  *  *  that 
he  was  K.,  a  depositor  in  said  bank,  is  Toid  for  uncertainty,  where 
it  is  not  shown  how  the  writing  reached  the  bank,  who  wrote  it,  or 
procured  its  transmission,  or  that  it  was  written  without  the  consent 
of  K.    pp.  SOOSlt, 

Samb. — FaX9e  PretenteM.^An  indictment  for  false  pretenses  must 
directly  negative  the  truth  of  the  alleged  false  pretenses,    p.  Sit, 

From  the  Knox  Circuit  Court.     Reversed. 

J.  E.  McOaugher/j  W.  A.  Culhp  and  C.  B.  Kesaingerj 
for  appellant. 

W.  8,  Hoover  and  W.  L,  Taylory  Attorney-General,  for 
State. 

Hadlby,  C.  J. — ^Indictment  in  two  counts  for  obtaining 
money  under  false  pretenses.  Motion  to  quash  each  count 
overruled.  The  defendant  successfully  moved  the  court  to 
require  the  State  to  elect  upon  which  count  it  would  place 
the  defendant  upon  trial.  The  State  elected  the  first  count. 
Conviction,  and  judgment  of  imprisonment  in  the  Indiana 
Eeformatory. 

The  errors  assigned  call  in  question  the  action  of  the  court 
in  overruling  the  motion  to  quash  each  count  of  the  indict- 
ment. 

Omitting  the  formal  parts,  the  indictment  follows:  'Tirst 
-count.  That  one  John  W.  Campbell,  late  of  said  county, 
on  the  22nd  day  of  January,  A.  D.  1897,  at  said  county  and 
State  aforesaid,  did  then  and  there  unlawfully,  feloniously, 
knowingly,  and  falsely,  in  writing,  to  wit:  ^Received  at 
Vincennes,  Ind.,  9 :20  a.  m.  January  22nd,  B.  &  Q.  9  paid. 
Brueeville,  Ind.,  22.    The  First  National  Bank:     Send  me 
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$400  here  by  first  express.  J.  H.  Klingler', — ^pretend  to 
the  First  National  Bank  of  Vincennes,  Indiana,  with  intent 
then  and  there,  and  by  such  false  pretenses,  to  cheat  and 
defraud  the  said  bank,  for  the  purpose  of  fraudulently 
obtaining  from  said  bank  the  sum  of  $400,  that  he,  the  said 
Campbell,  was  one  John  H.  Klingler,  a  depositor  in  said 
bank,  and  the  said  bank  and  the  officers. thereof  relying  upon 
the  said  representations  of  the  said  John  W.  Campbell,  and 
his  false  pretenses  as  aforesaid,  and  believing  the  same  to  be 
true,  and  being  deceived  thereby,  and  having  no  means  of 
ascertaining  the  contrary,  did  then  and  there  upon  said  day 
send  to  said  Campbell,  at  said  Bruceville,  Indiana,  the  sum  of 
$400,  of  the  good  and  lawful  money  of  the  United  States  of 
America,  of  the  value  of  $400,  said  money  being  then  and 
there  the  property  of  the  said  bank;  and  the  said  Campbell 
did  on  said  22nd  day  of  January,  1897,  receive  said  money, 
and  convert  the  same  to  his  own  use,  contrary,  etc. 

"Second  count.  *  *  *  One  John  W.  Campbell  did  then 
and  there  unlawfully,  feloniously,  knowingly,  and  falsely 
pretend  and  represent  to  one  Lewis  H.  Lee,  who  was  an 
authorized  and  acting  agent  of  the  Adams  Express  Company, 
a  corporation  or  stock  company  doing  an  express  business 
within  said  Knox  county,  Indiana,  that  he,  the  said  Camp- 
bell, was  one  John  II.  Klingler,  a  depositor  in  the  First 
National  Bank  of  Vincennes,  Indiana,  with  intent  then  and 
there,  and  by  such  false  pretenses,  to  cheat  and  defraud  the 
said  Adams  Express  Company,  for  the  purpose  of  fradii- 
lently  obtaining  $400  from  the  said  Adams  Express  Com- 
pany; and  the  said  Campbell  on  said  day  procured  and 
induced  the  said  Lewis  H.  Lee  to  send  to  the  said  First 
National  Bank  of  Vincennes,  Indiana,  a  telegraphic  mes- 
sage written  by  the  said  Campbell,  said  message  being  in. 
words  and  figures  as  follows,  to  wit:  'Received  at  Vin- 
cennes, Ind.,  9:20  a.  m.  January  22nd  B.  &  Q.  9  paid. 
Bruceville,  Ind.,  22.  The  First  National  Banlc.  Send  me 
$400  here  by  first  express.    J.  H.  Klingler;'  and  said  mes* 
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sage  was  delivered  to  the  officers  of  said  bank  on  said  day, 
and  said  officers  of  said  bank  immediately  on  said  day  sent 
to  said  Bruceville  to  be  delivered  to  said  Campbell  by  said 
Lee,  agent  as  aforesaid,  the  sum  of  $400  in  money,  as  re- 
quested and  directed  in  said  telegraphic  message,  and  the 
said  Lee  received  said  money  on  said  day,  and  the  said  Lee, 
relying  upon  said  representations  of  the  said  John  W.  Camp- 
bell, and  his  false  pretenses  as  aforesaid,  and  believing  the 
same  to  be  true,  and  being  deceived  thereby,  and  having  no 
means  of  ascertaining  the  contrary,  did  then  and  there 
upon  said  day  deliver  to  said  Campbell  the  said  money,  it 
being  the  sum  of  f$400  of  the  good  and  lawful  money  of  the 
United  States  of  America,  of  the  value  of  $400,  said  money 
being  the  property  of  the  said  Adams  Express  Company;  and 
the  said  Campbell  did  on  said  day  receive  said  money,  and 
convert  the  same  to  his  own  use,  contrary,  etc." 

Certain  well  settled  legal  principles  must  be  applied  in  the 
construction  of  this  indictment:  (1)  Words  must  be  em- 
ployed which  import  with  reasonable  certainty  the  facts 
essential  to  the  crime  charged.  Funk  v.  State,  149  Ind.  338, 
340;  State  v.  Locke,  35  Ind.  419;  Jones  v.  State,  60  Ind. 
473.  (2)  The  averments  must  show  a  coherent  and  con- 
sistent connection  between  the  pretenses  and  accomplished 
fraud.  Jones  v.  State,  svpra;  Cooke  v.  State,  83  Ind.  402; 
Johnson  v.  State,  75  Ind.  553;  Funk  v.  State,  supra.  (3) 
The  indictment  must  in  express  terms  negative  the  truth- 
fulness of  the  pretenses.  Johnson  v.  State,  supra,  655; 
Pattee  v.  State,  109  Ind.  545;  Funk  v.  State,  supra;  State 
V.  Smith,  8  Blackf.  489. 

In  respect  to  the  first  count,  being  the  one  upon  which 
the  defendant  was  tried  and  convicted,  it  is  averred  that 
Campbell  did  feloniously,  falsely,  etc.,  "in  writing,  to  wit: 
*  *  *  Bruceville,  Ind.,  22.  First  National  Bank.  Send 
me  $400  here  by  first  express.  J.  H.  Klingler", — ^pretend  to 
the  First  National  Bank  of  Vincennes,  with  intent  then  and 
there,  and  by  said  false  pretenses,  to  cheat  and  defraud  the 
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said  bank,  that  he  was  John  H.  Klingler,  a  depositor  in  said 
bank;  that  said  bank  relied  upon  said  representations,  and, 
believing  the  same  to  be  true,  did  then  and  there  send  to  said 
Campbell,  at  Bruceville,  the  sum  of  $400. 

It  is  not  averred  that  the  writing  was  a  telegram,  or  how 
it  reached  the  bank,  or  who  presented  it,  or  whether  accom- 
panied by  any  verbal  explanation;  but  if  we  may  infer  that 
it  was  a  telegram  sent  from  Bruceville,  then  it  does  not 
appear  who  wrote  it,  or  procured  its  transmission,  or  whether 
with  or  without  the  authority  of  Klingler.  It  is  alleged  that 
the  bank,  being  deceived  by  the  writing,  sent  the  money  to 
Campbell  at  Bruceville;  but  as  the  writing  was  subscribed  in 
the  name  of  Klingler,  and  requested  the  sending  of  the 
money  to  Klingler,  who  was  entitled  to  it,  we  are  unable  to 
perceive  how  the  bank  could  have  been  misled  by  the  writ- 
ing alone  into  sending  it  to  Campbell.  If  a  telegram,  we 
must  take  notice  that  the  signature,  as  well  as  the  body  of  the 
instrument,  was  in  the  handwriting  of  the  receiving  tele- 
graphic agent;  and,  if  delivered  to  the  bank  in  the  usual 
course  of  business,  what  ground  did  it  furnish  the  bank  for 
sending  the  money  to  any  one  but  Klingler?  In  other 
words,  if  the  bank  did  not  send  the  money  to  Klingler  at 
Bruceville,  as  requested  by  the  writing,  but,  in  disregard  of 
the  request,  sent  it  to  another,  to  whom  shall  the  conse- 
quences of  a  departure  from  instructions  belong?  The  first 
count  of  the  indictment  abounds  in  uncertainty  and  in  the 
want  of  a  consistent  connection  between  the  pretenses  and 
accomplished  fraud,  and  for  these  reasons  can  not  be  sus- 
tained. The  first  count  is  fatally  defective  for  the  further 
reason  that  there  is  no  direct  negation  of  the  alleged  pre- 
tenses. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion to  quash  the  first  count  of  the  indictment  The  clerk 
will  issue  the  proper  notice  for  the  return  of  the  prisoner  to 
the  sheriff  of  Knox  county. 
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Ladd  v.  Kuhn  et  al. 

[No.  19,308.     Filed  March  8,  IMO.] 

Afpbal  and  EBB0R.—i\ir/t69.—I>i8miMaZ.— Where  suit  was  brought 
for  partition  of  real  estate,  and  defendant  notified  his  remote 
grantor,  who  appeared  and  defended  same  in  the  name  of  the 
original  defendant,  showing  in  his  application  that  defendant 
had  taken  no  interest  in  the  defense  of  the  suit,  and  that  he  was 
obliged  to  defend  the  same  or  incur  liabilitj  to  said  defendant  on 
his  covenants  of  warranty,  an  appeal  taken  by  such  grantor,  in  the 
name  of  defendant,  from  a  judgment  granting  partition,  will  not  be 
dismissed  upon  motion  of  such  defendant,  where  it  appears  that  the 
appeal  bond  was  executed  by  the  grantor  and  the  cost  of  transcript 
paid  by  him. 

From  the  Grant  Circuit  Court.  Motion  to  dismiss  appeal 
overruled, 

A.  E.  Steele  and  J.  A.  Kersey j  for  appellant. 
0.  A.  Henry  and  P.  H.  Elliott,  for  appellees. 

JoBDAKy  J. — Appellees  instituted  this  action  agaitist  Boyd 
Ladd  for  the  partition  of  forty  acres  of  land.  The  facts  perti- 
nent to  the  question  involved,  on  the  motion  to  dismiss  this 
appeal,  appear  to  be  as  follows:  In  October,  1890,  William 
Friermood,  by  his  warranty  deed,  conveyed  the  land  in  ques- 
tion to  William  A.  Friermood.  In  September,  1891,  the  latr 
ter,  by  a  warranty  deed,  conveyed  it  to  George  W.  Parsons. 
Parsons,  in  November,  1894,  by  his  warranty  deed,  con- 
veyed the  premises  to  Boyd  Ladd,  the  nominal  appellant 
herein.  The  record  further  discloses  that,  after  the  com- 
mencement of  this  action  by  the  appellees,  in  which  they 
claimed  to  be  owners  of  the  \individed  two-thirds  of  the  land 
in  dispute,  said  Ladd,  who  was  the  sole  defendant,  notified 
the  said  William  Friermood,  as  his  remote  grantor,  to  defend 
the  action.  The  notice  was  to  the  effect  that  he,  Ladd,  would 
hold  said  Friermood  liable  on  his  covenants  of  warrantv  in 
case  the  plaintiffs  should  recover  in  the  action.     In  pursu- 
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ance  of  said  notice,  it  is  disclosed  by  the  record  that  Frier- 
mood  appeared  in  court,  and  presented  his  verified  applica- 
tion to  be  permitted  to  file  an  additional  answer  to  the  com- 
plaint. In  his  application,  among  other  things,  he  alleged 
that  the  defendant,  Ladd,  had  taken  no  interest  whatever 
in  the  defense  of  the  suit,  and  that  he,  Friermood,  was 
obliged  to  defend  the  same,  or  incur  liability  to  said  de- 
fendant on  his  covenants  of  warranty,  etc  The  record 
recites  that  this  application  was  sustained  by  the  court, 
and  Friermood  filed  fifth  and  sixth  paragraphs  of  answer. 
These  were  filed  in  the  name  of  the  defendant,  Ladd,  and 
are  set  forth  in  the  record. 

There  was  a  trial  by  the  court,  and  a  finding  in  favor  of 
the  plaintiffs  in  respect  to  their  title  and  right  to  partition, 
and  a  further  finding  that  the  land  was  not  susceptible  of 
division;  and,  over  a  motion  for  a  new  trial,  filed  in  the 
name  of  the  defendant,  Ladd,  judgment  for  the  sale  of  the 
real  estate  was  rendered.  From  this  judgment  this  appeal 
appears  to  have  been  prosecuted  by  the  said  William  Frier- 
mood. The  appeal  bond  was  executed  by  him  and  one  Zach 
T.  Friermood  and  recites  that  Boyd  Ladd  has  appealed  from 
the  judgment  to  the  Supreme  Court,  for  the  use  of  the  said 
William  Friermood,  his  grantor.  It  further  appears  that  the 
said  Friermood  paid  the  cost  incurred  in  procuring  a  tran- 
script for  this  appeal,  and  immediately  after  the  assignment 
of  errors,  which  is  in  the  name  of  Ladd,  the  following 
notice  appears:  "William  Friermood,  a  remote  grantor  of 
the  appellant  *  *  *  became  a  privy  to  the  proceedings 
and  judgment  herein,  and  prosecutes  this  appeal  in  appel- 
lant's name,  furnishing  appeal  bond,  and  paying  all  costs  and 
expenses.  [Signed]  Steele  &  Kersey,  Attys .  for  appellant" 
After  this  cause  had  been  submitted,  and  after  a  brief  for 
appellant  had  been  filed,  Ladd  moved  to  dismiss  the  appeal  as 
a  matter  of  right.  This  motion  Friermood  resists,  upon  the 
ground  that  he,  at  least,  under  the  facts,  is  constructively  a 
party  to  the  action,  and  has  such  an  interest  in  the  result 
therein  that  he  is  entitled  to  maintain  the  appeal. 
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As  a  general  mle,  an  appellant,  in  an  appeal  to  this  court, 
may  dismiss  his  appeal.  This  general  right,  however,  is 
subject  to  exceptions,  and  can  not  be  exercised  under  any 
and  all  circumstances.  Elliott's  App.  Proc.  §534;  Ewbank's 
Manual,  §232. 

It  is  virtually  conceded  by  counsel  for  Ladd  that  Frier- 
mood,  who  has  been  brought  into  this  action  as  a  warrantor 
of  the  title  in  dispute,  has  an  interest  in  maintaining  this 
appeal;  but  it  is  insisted  that  because  he  neglected  to  cause 
himself  to  be  made  a  party  defendant  in  the  place  of  Ladd  in 
the  action  in  the  lower  court,  so  as  to  become  a  party  to  the 
judgment,  he  has  thereby  forfeited  his  right  to  appeal.  It 
is  not  sufficient,  in  order  to  entitle  a  person  to  maintain  an 
appeal,  to  show  that  he  is  merely  a  party  or  privity  to  the 
proceedings,  but  it  must  also  appear  that  he  possesses  an 
appealable  interest  in  the  cause.  Such  an  interest  is  said  to 
exist  when  the  judgment  or  decree  so  affects  a  party  or  privy 
thereto  that  he  would  derive  substantial  benefit  from  its 
modification  or.reversal.  Elliott's  App.  Proc.  §132;  2  Ency. 
of  PI.  &  Pr.  pp.  161,  160,  161. 

Affirming,  as  we  do,  the  above  to  be  substantially  a  cor- 
rect statement  of  the  law,  we  may  next  inquire  whether 
Friermood  is  shown  to  occupy  such  a  position,  under  the 
circumstances,  as  to  authorize  him  to  maintain  this  appeal. 
He,  as  the  facts  disclose,  was  a  remote  grantor  and  warrantor. 
The  covenants  in  his  deed  in  regard  to  warranty  of  title  are 
real  covenants,  and  run  with  the  land.  They  followed  the 
subsequent  conveyances  of  the  premises,  and  passed  from 
one  purchaser  to  another  through  each  successive  link  in  the 
chain  of  title;  and  Ladd,  if  evicted  by  a  paramount  title, 
might  sue  either  his  immediate  or  remote  warrantor.  Mc- 
Clure  V.  McClure^  65  Ind.  482;  Martin  v.  Baker,  5  Blackf. 
282. 

After  the  commencement  of  this  case,  Ladd,  it  appears, 
notified  Friermood,  as  his  remote  warrantor,  to  come  into 
the  action  and  defend  it,  which  the  latter  seems  to  have  done 
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in  the  name  of  the  former.  By  giving  this  notice,  Ladd 
thereby  relieved  himself  of  the  burden  of  defending  the  suit, 
and  might  thereafter,  in  good  faith,  abandon  the  suit,  and 
leave  Friermood  to  successfully  defend  it,  or,  by  an  adverse 
judgment,  be  forever  bound  and  precluded  in  respect,  not 
only  to  the  eviction  of  Ladd,  but  also  that  such  eviction  was 
the  result  of  a  claim  under  a  paramount  title.  In  the  event 
of  an  adverse  judgment,  under  the  circumstances,  Ladd  was 
not  required  to  appeal  therefrom,  but  he  might  yield  thereto, 
and  sue  Friermood  upon  his  covenants  of  warranty.  Morgan 
V.  Muldoon,  82  Ind.  347;  Bever  v.  Northy  107  Ind.  644. 

The  practice  of  giving  notice  in  such  cases  is  as  old  as  the 
covenants  of  warranty,  and  is  analogous  to  the  ancient  prac- 
tice of  "voucher  to  warranty";  and  the  reason  therefor  arises 
out  of  the  familiar  doctrine  that  a  person  ought  not  to  bo 
bound  by  the  judgment  in  an  action  to  which  he  was  not 
actually  or  constructively  a  party.  Morgan  v.  Muldoon^ 
supra. 

The  ancient  writ  or  process  by  which  a  warrantor  was 
"vouched  in",  as  the  real  party  defendant  to  the  action,  and 
thus  made  to  defend  the  title  there  in  question,  was  denomi- 
nated "voucher".  This  process  was  to  the  eflFect  that  the 
same  judgment  which  deprived  the  warrantee  of  that  which 
had  been  conveyed  to  him  was  also  a  judgment  against  his 
warrantor,  and  gave  the  former  a  right  to  other  lands  of 
equal  value  to  those  which  had  been  lost.  Rawle  on  Cove- 
nants, §11.  In  analogy,  then,  to  this  ancient  practice,  which 
became  obsolete  in  Eiigland  long  before  it  was  finally  abol- 
ished by  statute,  a  general  practice  in  this  country  has  pre- 
vailed that,  when  an  action  is  brought  to  enforce  a  paramount 
claim  of  title  against  one  who  is  protected  by  covenants  of 
warranty,  the  warrantee  can,  by  giving  the  proper  notice  to 
his  warrantor,  relieve  himself  from  the  burden  of  being  com- 
pelled to  prove,  in  an  action  to  recover  on  the  covenants^ 
that  he  was  evicted  by  a  claimant  under  a  paramount  title. 
In  such  an  action,  ip  the  absence  of  fraud  or  collusion,  a 
warrantor  will  not  be  permitted  to  prove  that  a  recovery 
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against  the  warrantee  was  not  due  to  a  paramount  title. 
Ilawle  on  Covenants,  §11T. 

In  Morgan  v.  Mtddoafiy  82  Ind.  847,  Lansing  Morgan, 
the  warrantor,  under  the  same  method  as  that  employed  in 
the  case  at  bar,  was  brought  into  the  action  and  by  the  court 
permitted  to  defend.  Before  the  rendition  of  the  judgment 
therein,  he  died.  It  was  insisted  in  that  case  that  after  his 
death,  and  the  abatement  of  the  action  as  to  him,  the  record 
must  be  regarded  as  though  he  had  not  appeared  in  the  suit. 
On  page  355  of  the  opinion,  upon  the  petition  for  rehear- 
ing,  this  court  eaid:  "Lansing  Morgan  was  not,  in  fact,  a 
party  when  the  judgment  was  rendered.  Proof  of  proper 
notice  to  him  would  make  him  constructively  a  party  to  the 
judgment.  The  record  might  be  used  as  evidence  for  the 
purpose  of  showing  notice  to  him,  though  he  was  not  an 
actual  party  to  the  judgment,  and  thus  a  record,  considered 
as  a  memorial  of  proceedings  that  transpired  in  a  court  of 
justice,  in  which  respect  it  is  conclusive  against  strangers, 
would  establish  the  conclusiveness  of  the  judgment  as  res 
judicata.'^ 

While  it  is  true  that  Frierraood,  the  warrantor  in  this 
case,  might  have  appeared  and  defended  in  his  own  name, 
yet  the  fact  that  he  defended  in  the  name  of  Ladd  does  not 
any  the  less  make  him  constructively  a  party  to  the  pro- 
ceedings. He  did  not  come  into  the  case  in  the  attitude  of 
a  stranger,  but  was  made  a  party,  under  the  method  pursued 
by  operation  of  law,  and  must  certainly,  under  the  circum- 
stances, be  accorded  the  same  means  and  advantages  of  con- 
troverting the  title  asserted  by  the  plaintiif  as  though  he  were 
the  real  party  defendant.  Generally  speaking,  a  person  is 
said  to  be  in  privity  when  he  is  so  connected  with  another 
person  in  an  estate,  a  right,  or  liability,  as  to  be  affected  in 
like  manner.  Anderson's  Law  Dictionary,  813.  The  judg- 
ment below  affects  both  Ladd  and  Friermood,  his  warrantor, 
and  the  latter  is  interested  in  securing  a  reversal  thereof. 
Being  bound  by  the  judc^ment,  he  would  certainly  be  con- 
sidered as  benefited  by  its  reversal,  and  therefore  can  be 
said  to  have  an  appealable  interest  therein. 
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In  Howse  v.  JudsoUy  1  Fla.  133,  it  is  affirmed,  as  a  gen- 
eral rule,  that  none  but  parties  to  a  record  or  privies  can 
maintain  a  writ  of  error,  but  that  where  one  is  made  a  party 
by  law,  "as  he  who  comes  in  as  vouchee",  he  occupies  the 
position  of  a  privy  and  may  prosecute  the  writ.  In  Eaton 
V.  Lymariy  26  Wis.  61,  the  court  said:  "Where  a  grantee 
seeks  to  conclude  a  grantor  in  an  action  on  the  covenants  of 
the  deed,  by  the  result  of  the  suit  in  which  the  grantee  was 
ousted  under  an  alleged  paramount  title,  it  should  appear, 
not  only  that  the  grantor  was  notified  of  the  suit  and  re- 
quested to  defend  it,  but  that  he  was  allowed  to  do  so  to  the 
utmost  extent  of  the  law,  if  he  desired  to.  Otherwise  a 
defendant  in  ejectment  might  acquiesce  in  an  erroneous 
result  of  a  trial,  and  refuse  his  grantor  an  opportunity  to 
correct  it  by  appeal,  and  still  conclude  him  by  the  judgment 
in  an  action  on  his  covenants.  This  would  be  clearly  unjust" 
See  Freeman  on  Judgments,  §181. 

Friermood,  it  is  true,  is  not  named  in  the  judgment  below, 
but,  as  we  have  seen,  he  is  as  much  bound  by  it  as  though 
he  was  specially  named  or  mentioned  therein.  Brooks  v. 
Doxey,  72  Ind.  327. 

In  the  appeal  of  Ragland  v.  Wickware^  27  Ky.  (4  Mar^ 
shall)  530,  it  was  held  that  a  person,  in  whose  name  a  writ 
of  error  is  prosecuted,  will  not  be  permitted  to  dismiss  it  if 
the  court  is  satisfied  that  the  writ  is  prosecuted  for  the  bene- 
fit of  another.  Ladd,  having  brought  Friermood,  as  a  war^ 
rantor,  into  the  action,  and  required  him  to  defend,  can  not 
now,  under  the  circumstances,  claim  the  right  to  dismiss  the 
appeal  merely  because  it  is  prosecuted  by  Friermood  in  the 
name  of  the  former.  Ladd,  under  the  circumstances,  is  but 
a  nominal  appellant,  and  Friermood  must  be  considered  as 
the  real  appellant;  and  the  former  will  not  be  liable  for 
any  cost  or  expenses  occasioned  by  the  appeal.  It  follows 
that  Friermood  is  entitled  to  maintain  the  appeal,  and  the 
motion  to  dismiss  it  is  therefore  overruled  at  the  cost  of 
the  mover. 
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Qarrett  v.  Bissell  Chilled  Plow  Works.  |||  ^g 

[No.  19.750.     Filed  March  9,  1900.]  {^  ^9 

LiBBL. — Complaint,^  Innuendo.  -It  is  the  office  of  the  innuendo  to     i^   3^^ 
explain^  not  to  extend  or  enlarge,  the  meaning  of  the  words  used,    fjfj   j» 
and  if  words  not  libelous  per  se  are  charged,  the  absence  of  induce- 
ment sbowinfl:  br  extrinsic  matter  that  the  words  are  actionable  is 
not  supplied  hy  an  innuendo  attributing  to  the  words  a  meaning 
which  renders  them  actionable,    p.  S20, 

I^cncB. — Harmle$8  Error, — ^Available  error  cannot  be  predicated 
upon  the  action  of  the  court  in  sustaining  a  demurrer  which  was 
defective  in  form,  where  the  complaint  to  which  it  was  addressed 
was  insufficient  for  want  of  facts,    p.  SSSl, 

From  the  St.  Joseph  Circuit  Court.     Affirmed. 

George  O.  Feldtnan,  for  appellant. 

A.  Anderson,  J,  Du  Shane  and  W.  0.  Crabilly  for  ap- 
peJlee. 

^XoNKS,  J. — This  ajypeal  is  from  a  judgment  in  favor  of 
*pj3ollee  on  demurrer  to  appellant's  complaint  for  libel. 
•  3^1ie  complaint  was  in  two  paragraphs,  which  were  sub- 
5^^»^t:ially  the  same,  and  predicated  upon  the  following  letter: 
ce  of  Bissell  Chilled  Plow  Works,  South  Bend,  Ind., 
^^.y^  15,  1897.  Mr.  M.  J.  Bufanger,  (Jranger,  Ind.  Dear 
oix*  r  The  plow  that  Mr.  Garrett  used  is  ours,  and  if  you 
^^-^^  deliver  it  to  E.  F.  Khoades  he  will  try  and  sell  it  for 
^^^  Or  if  you  can  sell  it  for  $30  we  will  give  you  $5  for 
^■^  *i^*^g  it.  If  you  will  send  us  a  draft  for  $25  you  may 
'^^"^^  the  plow.  Truly  yours,  Bissell  Chilled  Plow  Works, 
^'     ^^^,  Westervelt,  Pres.  &  Treas.'' 

is  admitted  by  appellant  in  his  brief  that  the  letter 

^,  ■•^^^'t  libelous  per  se.     The  part  upon  which  he  predicated 

^^     ^^•ight  to  recover  reads  as  follows :     "The  plow  that  Mr. 

^^-**^*^ctt  used  is  ours."     Unless  the  extraneous  matter  set 

"^^^^"^^    by  way  of  inducement  makes  the  letter  libelous,  the 


({, 


^^*ti  did  not  err  in  sustaining  the  demurrer  to  the  com- 
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It  is  alleged  in  the  first  paragraph  of  complaint,  by  way 
of  inducement,  that  appellant  is,  and  has  been  for  many 
years,  a  resident  of  St.  Joseph  county,  Indiana,  and  has 
had  and  still  has  control  of  a  farm  in  said  county,  which  was 
farmed  by  himself  and  his  tenants;  that  for  some  time  prior 
to  the  delivery  of  said  letter  to  said  Buf anger,  he  had  owned 
a  riding  plow  which  he  had  used  on  his  farm,  and  which 
he  had  sold  for  $45  to  said  Buf  anger,  to  whom  he  had 
rented  said  farm.  From  these  allegations,  considered .  in 
connection  with  the  statement  in  said  letter, — "the  plow  that 
Mr.  Garrett  used  is  ours", — ^the  inference  drawn  by  appel- 
lant, and  alleged  in  said  first  paragraph  of  complaint,  was 
that  appellee  thereby  charged  that  appellant  was  guilty  of 
the  crime  of  embezzlement,  had  feloniously  appropriated 
and  converted  property  of  appellee  te  his  own  use,  was  guilty 
of  obtaining  money  and  property  under  false  pretenses,  and 
by  false  representations,  and  of  feloniously,  wrongfully, 
and  unlawfully  disposing  of  defendant's  property. 

It  is  the  office  of  the  innuendo  to  explain,  not  to  extend 
or  enlarge,  the  meaning  of  the  words.  An  innuendo  can- 
not aver  a  fact  or  change  the  ordinary  meaning  of  language. 
If  words  not  libelous  per  se  are  charged,  the  absence  of 
inducement  showing  by  extrinsic  matter  that  said  words  are 
actionable  is  not  supplied  by  an  innuendo  attributing  to 
those  words  a  meaning  which  renders  them  actionable. 
Hays  V.  Mitchell^  7  Blackf.  117;  8 tucker  v.  Davisy  8  Blackf. 
414;  Harper  v.  Delp^  3  Ind.  225,  281,  232,  and  cases  cited; 
Ward  V.  Colyhan,  30  Ind.  395;  Hart  v.  Coy,  40  Ind.  553; 
Rock  V.  McClarnon,  95  Ind.  415;  Seller  v.  Jenkins^  97  Ind. 
430;  Townshend  on  SI.  and  Lib.,  §§335,  336;  13  Am.  & 
Eng.  Ency.  of  Law,  4G5,  466;  13  Ency.  PL  &  Pr.  51,  52, 
63,  54.  Words  are  to  be  understood  in  their  plain  and 
natural  import,  according  to  the  idea  they  are  calculated  to 
convey  to  those  to  Avhom  thev  are  addressed.  In  ascertain- 
ing  the  meaning,  reference  must  be  had  to  the  words  used 
and  the  circumstances  under  which  they  were  uttered,  and 


r 
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the  author  is  presumed  to  have  used  them  in  the  sense  which 
their  use  is  calculated  to  convey  to  the  minds  of  the  hearers. 
Seller  v.  Jenkins,  97  Ind.  430;  Townshend  on  SI.  &  Lib., 
§§133,  137.  While  a  written  publication  may  be  libelous, 
and  the  same  words,  if  spoken,  would  not  be  slanderous,  yet 
the  rule  for  the  construction  of  the  language  used,  whether 
written  or  oral,  is  the  same.  Townshend  on  SI.  &  Lib.,  §133. 

The  construction  to  be  put  upon  the  part  claimed  to  be 
libelous,  when  construed  in  connection  with  the  extrinsic 
facts  alleged,  must  be  that  which  is  consistent  with  the 
entire  letter.  When  viewed  in  this  light,  in  connection  with 
the  extrinsic  facts  alleged,  the  letter  will  not  reasonably 
bear  the  meaning  attributed  to  it  by  the  innuendo;  the  letter 
contains  no  insinuation  of  fraud,  criminal  intent,  or  moral 
turpitude  on  the  part  of  appellant.  The  letter  was  about  a 
plow  which  appellee  claimed  to  own,  and  not  concerning 
appellant,  and  his  name  was  only  used  to  identify  the  plow. 
Whether  or  not  extrinsic  facts  might  be  alleged  which  would 
make  said  letter  libelous,  we  are  not  required  to  determine. 

Appellant  insists  that  the  court  erred  in  sustaining  appel- 
lee's demurrer  to  the  second  paragraph  of  complaint,  for 
the  reason  that  said  demurrer  was  so  defective  in  form  as  to 
present  no  question  for  decision.  The  demurrer  was  as  fol- 
lows: "Defendant  demurs  to  the  second  paragraph  of  said 
amended  complaint  for  the  reason  that  the  facts  therein 
stated  do  not  constitute  a  ground  of  defense."  While  such 
a  demurrer  is  not  proper  in  form,  and  it  would  not  have 
been  error  if  the  court  had  overruled  the  same,  yet,  as  said 
paragraph  of  complaint  was  insufficient  for  want  of  facts,  the 
error  of  the  court  in  sustaining  the  demurrer  thereto  was 
harmless.  Davis  v.  Oreen,  57  Ind.  493;  Iladley  v.  Statey 
66  Ind.  271;  Palmer  v.  Hayes,  112  Ind.  289;  Wayne  Pike 
Co.  V.  UammonSj  129  Ind.  368,  378;  Ooldsmith  v.  Chipps, 
ante,  28;  Ewbank's  Manual,  §§354,  358;  Elliott's  App. 
Proc.  §637  p.  563. 
Judgment  affirmed. 

Vol.  154—21 
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The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  The  Indiana  ' 
Horseshoe  Company. 

[No.  18,295.    Filed  March  13.  1900.] 

Appeal  and  Error. — Motions,-— Record. — No  question  is  presented  on 
appeal  as  to  the  ruling  of  the  court  upon  a  motion  to  make  a  com- 
plaint more  specific,  where  the  motion  and  ruling  of  the  court  are 
not  made  a  part  of  the  record  by  bill  of  exceptions  or  by  order  of 
the  court,    p.  ^£4- 

'RAiLROXDS.—Construetum  of  Side-Traefc^Care  of.-^Contraet,—A 
contract  between  a  railroad  and  manufacturing  company  for  the 
construction  of  a  side-track  to  the  factory,  wherein  the  manufactur- 
ing company  agreed  *'  to  exercise  the  greatest  care  in  the  manage- 
ment of  the  siding  herein  provided  for;  to  prevent  cars  or  other  ob- 
structions from  getting  out  upon,  or  too  close  to,  the  main  or  other 
tracks;  to  secure  the  safe  closing  and  locking  of  the  main  switch  or 
switches,  and  to  keep  the  inner  safety  switch  in  proper  position  ; 
also  to  use  such  means  and  care  generally  as  will  tend  to  avoid  acci- 
dents of  any  kind,"  did  not  require  the  manufacturing  company  to 
keep  the  tracks  belonging  to  the  railroad  company  dear  of  rubbish 
and  combustible  material,    pp.  SSJ^-SiS. 

Special  Verdict. —  Railroads. — Fires. — Damages.— K  finding  in  an 
action  for  damages  for  the  destruction  of  property  by  fire  communi- 
cated from  defendant's  railroad,  that  defendant  permitted  dry  weeds 
and  grass  and  other  combustible  material  to  be  and  remain  upon  its 
right  of  way  from  which  fire,  dropped  from  defendant's  engines, 
spread  to  plaintiff's  property,  is  sufficient,  \^nithout  a  finding  as  ta 
the  amount  and  extent  of  the  combustible  material  permitted  to 
accumulate,  or  that  permitting  the  weeds  and  grass  to  remain  upon 
the  track  for  two  weeks  was  unnecessary,  or  increased  the  hasards 
to  plaintiff's  property,    pp.  SS6-SS0. 

Railroads. — Fires. — Negligence. — ^Wher^a  railroad  company  negli- 
gently permitted  dry  grass  and  weeds  and  other  combustible  material 
to  accumulate  upon  its  right  of  way,  it  is  liable  for  damages  to 
property  caused  by  fire  spreading  therefrom,  although  it  had  no 
knowledge  of  the  existence  of  the  fire.    p.  S30. 

Contributory  Negligence.  —  Railroads. —  Fires, —  Damages. — Tlie 
owner  of  a  building  situated  near  a  railroad  is  not,  by  his  failure  to 
watch  and  guard  the  building,  guilty  of  such  contributory  negli- 
gence as  to  prevent  a  recovery  for  the  destruction  thereof  by  fira 
escaping  from  the  railroad,  although  he  was  aware  that  combustible 
material  had  been  permitted  to  accumulate  upon  the  right  of  way. 
p.  S3U 
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Railboads  — Fires. — Evidence. — Negligence. — In  an  action  for  dam- 
ages for  the  destruction  of  property  by  fire  escaping  from  defendant's 
railroad,  plaintiff  is  not  required  to  prove  by  direct  evidence  that 
the  fire  started  on  its  right  of  way,  and  that  defendant  was  negli- 
gent in  permitting  the  fire  to  escape  therefrom,    p.  SSS. 

EviDSNCS. — Railroads. — Fires. — Negligence. — In  an  action  for  dam- 
ages to  property  caused  by  fire  escaping  from  defendant's  railroad, 
based  upon  the  negligence  of  defendant  in  permitting  combustible 
and  inflammable  material  to  accumulate  upon  its  right  of  way,  evi- 
dence that  fires  were  set  by  defendant's  engines  near  the  time  of  the 
fire  in  question,  and  near  the  same  place,  the  place  where  the  fire 
was  set  being  on  an  up-grade,  was  properly  admitted  for  the  purpose 
of  showing  the  negligence  of  defendant  in  permitting  the  combus- 
tible material  to  accumulate  at  such  place,    pp.  S35,  S36. 

Samb. —  Harmless  Error. —  Fires,— Value  of  JVoperfy.— Available 
error  cannot  be  predicated  upon  the  action  of  the  court,  in  the  trial 
of  an  action  for  damages  for  the  burning  of  a  factory,  in  permitting 
a  witness  to  testify  to  the  value  of  the  property  as  a  manufacturing 
plant,  when  the  suit  was  brought  for  separate  items  of  loss,  where 
the  facts  found  showed  that  damage  was  assessed  at  the  market 
value  of  the  property  destroyed,    p.  337. 

AVTYLAi^  AND  Error. — Motions. — Record. — A  motion  to  require  the 
jury  to  make  their  answers  to  interrogatories  more  specific,  and  the 
ruling  of  the  court  thereon,  can  only  be  made  a  part  of  the  record 
on  appeal  by  bill  of  exceptions  or  by  order  of  court,    p.  337. 

From  the  Wabash  Circuit  Court.     Affirmed. 

Samuel  Parker^  N.  0.  Ross  and  G.  E.  Ross,  for  appellant 
W.  (/.  Sayre,  J.  ^^  iSlick,  N.  G.  Hunter  and  II.  J.  Fau- 
luSj  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee  against 
appellant  to  recover  the  value  of  a  building,  machinery, 
tools,  and  materials  alleged  to  have  been  destroyed  by  fire 
through  the  negligence  of  appellant.  Issue,  trial,  special  ver- 
dict under  the  act  of  1895,  and  judgment  for  appellee.  The 
errors  assigned,  and  not  waived,  are:  (1)  The  court  erred 
in  overruling  appellant's  motion  to  require  appellee  to  make 
each  paragraph  of  the  complaint  more  specific,  definite,  and 
certain;  (2)  the  court  erred  in  overruling  appellant's  demur- 
rer to  the  first  paragraph  of  the  complaint;  (3)  the  court  erred 
in  overruling  appellant's  demurrer  to  the  third  paragraph 
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of  the  complaint;  (4)  the  court  erred  in  overruling  appel- 
lant's motion  for  a  judgment  in  its  favor  on  the  special 
verdict;  (5)  the  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

As  the  motion  to  make  each  paragraph  of  the  complaint 
more  specific,  definite,  and  certain,  and  the  ruling  of  the 
court  thereon  are  not  made  a  part  of  the  record  by  a  bill  of 
exceptions,  or  order  of  court,  no  question  is  presented  by  the 
record  for  our  consideration.  •  City  of  Seymour  v.  Cummins, 
119  Ind.  148,  150,  5  L.  R.  A.  126;  Boyce  v.  Graham,  91 
Ind.  420,  421;  Indiana^  etc.,  Co.  v.  Millicariy  87  Ind.  87, 
89;  Manhattan  Ins.  Co.  v.  Doll,  80  Ind.  113, 115;  Ewbank's 
Manual,  §26. 

All  the  paragraphs  of  complaint  were  withdrawn  exc^t 
the  first  and  third.  The  allegations  in  said  first  and  third 
paragraphs  concerning  appellant's  negligence  are  substan- 
tially the  same  as  the  complaint  in  Louisville,  etc.,  R.  Co.  v. 
Hart,  119  Ind.  273,  4  L.  R  A.  549,  which  was  held  good. 
Under  the  law,  as  declared  in  that  case,  and  the  cases  therein 
cited,  each  of  said  paragraphs  was  sufficient  to  withstand  the 
demurrer  for  want  of  facts.  The  court  did  not  err,  there- 
fore, in  overruling  the  demurrer  thereto. 

There  was  no  error  in  sustaining  appellee's  demurrer  to 
the  second  paragraph  of  answer.  The  facts  alleged  in  the 
first  and  third  paragraphs  of  complaint  show  that  the  road- 
bed, tracks,  and  siding  were  under  the  exclusive  control,  use, 
management,  and  possession  of  appellant  as  a  part  of  its  right 
of  way,  and  that  appellant  on  the  22nd  day  of  August,  1895, 
and  for  a  long  time  before  that  day,  negligently  suffered  and 
caused  tlie  same  to  be  covered  over  with  dry  weeds,  grass, 
straw,  paper,  wood,  and  other  rubbish  adjacent  to  and 
adjoining  the  land  on  which  appellee's  factory  and  buildings 
were  located.  The  theory  of  said  second  paragraph  of 
answer  to  said  paragraphs  was  that  appellee  was  not  entitled 
to  recover  because  in  the  written  contract  entered  into 
between  appellant  and  appellee,  by  which  appellant  was  to, 
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and  did,  build  a  siding  or  switch  from  its  main  track  to 
appellee^s  factory,  appellee  agreed  to  look  after  and  keep 
it  clean,  and  that  it  was  negligent  in  permitting  paper,  weeds, 
and  other  combustible  matter  to  accumulate  thereon,  and 
that  the  fire  dropped  from  appellant's  engine  started  there 
and  spread  therefrom  to  the  factory.    The  part  of  said  writ- 
ten contract  which  bears  upon  the  question  involved  reads 
as  follows:    "The  second  party  [appellee]  agrees  to  exercise 
the  greatest  care  in  the  management  of  the  siding  herein 
provided  for;  to  prevent  cars  or  other  obstructions  from  get- 
ting out  upon,  or  loo  close  to,  the  main  or  other  tracks;  to 
secure  the  safe  closing  and  locking  of  the  main  switch  or 
switches,  and  to  keep  the  inner  safety  switch  (where  such 
switch  is  provided)  in  proper  position;  also  to  use  such 
,  means  and  care  generally  as  will  tend  to  avoid  accidents  of 
any  kind."    It  was  expressly  provided  in  said  contract  that 
appellant  should  have  the  right  to  use  without  cost  the 
whole  or  any  part  of  said  switch  in  connection  with  other 
business  than  that  of  appellee,  provided  such  use  did  not 
interfere  with  the  business  of  appellee.    The  whole  of  said 
siding,  including  the  part  upon  appellee's  lot,  was  built  bv, 
and  to  be  kept  in  repair  by,  appellant,  and  was  the  property 
of  appellant,  with  the  right  to  enter  and  remove  the  same 
upon  notice.     It  is  evident  that  the  part  of  said  contract 
included  in  quotation  marks  did  not  require  appellee  to  keep 
appellant's  right  of  way  and  tracks  adjacent  to  appellee's  lot 
upon  which   said  factory  was  coiistnioted   free   fnxin  and 
clear  of  combustible  material  such  as  described  in  the  com- 
plaint.   Said  provision  was  made  with  reference  to  appellee's 
duties  when  using  said  siding  for  the  convenience  of  its 
factory  in  receiving  and  shipping  goods,   and  such  duties 
were  confined  to  the  cars  and  other  obstructions  upon  the 
switch  for  the  transaction  of  that  Inisiiioss,  and  the  exercise 
of  due  care  to  avoid  accidents  of  any  kind  arising  from  said 
use  of  the  switch  by  appellee,  and  it  was  not  its  duty  to  give 
any  attention  or  care  to  the  right  of  way,  track,  or  switch  of 
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appelant.  Counsel  for  appellant  call  attention  to  a  clause 
in  said  contract  in  regard  to  appellee's  duty  in  erecting  build- 
ings, and  claim  that  appellee  violated  the  same,  but  as  no 
breach  thereof  is  alleged  in  said  second  paragraph  of  answer, 
we  are  not  required  to  consider  said  clause. 

It  is  next  insisted  that  the  facts  found  in  the  special  ver- 
dict do  not  show  that  the  injury  and  loss  sued  for  occurred 
on  account  of  the  negligence  of  appellant,  and  without  the 
fault  of  appellee.  The  facts  found  bearing  upon  this  ques- 
tion are  substantially  as  follows:  That  on  and  prior  to 
August  22,  1895,  appellee  owned  a  factory  building  on  lot 
eighteen,  in  Tibbett's  addition  to  the  city  of  Marion,  Indiana, 
which  was  constructed  of  wood;  said  lot,  being  140  feet 
long,  north  and  south,  and  seventy-two  feet  wide,  east  and 
westy  abutted  upon  the  north  side  of  appellant's  right  of  way; 
that  on  and  prior  to  said  day  the  appellant  used  and  occupied 
a  strip  of  ground  about  seven  and  one-half  feet  wide  off  of 
the  south  end  of  appellee's  said  lot  for  its  spur  and  part  of 
its  right  of  way;  that  from  the  center  of  appellant's  main 
track  to  the  north  side  of  its  said  spur  was  about  forty-seven 
and  one-half  feet;  that  on  and  prior  to  said  day  the  appellant 
had  charge  and  control  of  the  right  of  way  upon  and  along 
which  its  railroad  ran  through  the  city  of  Marion,  and  also 
had  charge  and  control  of  the  numerous  switches  and  side- 
tracks upon  and  along  its  said  right  of  way  through  said 
city,  and  that  said  switches  and  side-tracks  extended  east  and 
west  along  the  north  and  south  sides  of  its  main  track,  and 
from  a  point  west  of  appellee's  said  lot  to  a  point  east  thereof 
several  hundred  yards;  that  about  three  years  prior  to  said 
day  the  appellant  constructed  said  spur  track  upon  and  across 
said  strip  of  ground  off  of  the  south  end  of  said  lot,  and  that 
during  all  of  said  time  the  same  was  used  and  maintained  by 
appellant  as  a  part  of  its  right  of  way,  as  a  place  for  storing 
its  cars  when  not  in  use,  and  that  all  said  switches  and  side- 
tracks, including  said  spur,  during  all  said  time,  were  in 
common  use  by  appellant  for  handling  and  storing  its  trains 
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and  cars,  and  that  said  strip  of  ground  was  in  the  exclusive 
occupancy  and  control  of  appellant;  that  appellee's  said 
building  was  sixty-nine  feet  wide  from  east  to  west,  and  the 
south  end  of  said  building  was  about  five  feet  north  of  the 
north  rail  of  said  spur;  and  appellee  maintained  a  wooden 
porch  against  and  across  the  south  end  of  said  building, 
which  was  about  three  feet  wide;  that  on  and  prior  to  said 
day  appellant,  at  the  point  where  appellee's  factory  was 
located,  and  extending  east  and  west  thereof,  maintained 
and  used  its  main  track,  two  side-tracks  south  of  said  main 
track,  one  side-track  north  of  its  said  main  track,  and  the 
spur  track  north  of  said  north  side-track,  and  leading  to  and 
along  said  porch  of  appellee's  factory;  that  on  said  day  the 
appellant's  right  of  way,  opposite  appellee's  factory,  from 
its  north  line  to  a  point  about  three  feet  north  of  the  north 
rail  of  its  north  side-track,  and  for  a  distance  of  several 
feet  east  and  west  of  appellee's  lot,  was  covered  with  dry, 
combustible,  and  inflammable  material,  to  wit,  grass,  weeds, 
straw,  paper,  shavings,  and  wood,  railroad  ties,  and  other 
timber;  that  said  weeds  and  grass  were  cut  about  two  weeks 
before  the  22nd  day  of  August  1895  by  appellant's  servants 
and  employes,  and  were  left  lying  upon  and  along  said 
right  of  way  at  the  place  named;  that  a  large  portion  of  said 
paper  and  straw  was  so  upon  said  right  of  way  by  having 
been  thrown  or  dropped  from  appellant's  cars;  that  said  com- 
bustible and  inflammable  matter  had  accumulated  upon  said 
right  of  way  at  least  two  weeks  before  said  22nd  day  of 
August,  1895,  and  the  employes  of  appellant,  upon  whom 
rested  the  duty  by  their  employment,  to  remove  from  said 
right  of  way  all  such  combustible  matter  and  material,  dur- 
ing said  summer  of  1895,  passed  over  said  right  of  way  at 
said  point  almost  daily;  that  during  the  months  of  June, 
July,  and  August,  1895,  the  weather  was  very  dry,  and 
during  said  time  said  combustible  matter  became  and  was 
very  dry  and  highly  inflammable,  and  was  at  all  times  dur- 
ing its  existence  there  exposed  to  and  in  danger  of  ignition 
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from  appellant's  engines;  and  was  of  such  a  character  that 
a  fire  started  therein  would  follow  the  same^  and  bum  across 
the  said  switches  to  appellee's  factory  building;  that  the 
tracks  and  spur  hereinbefore  described  constituted  appel- 
lant's railroad  yard  at  Marion,  and  appellee's  factory  was 
located  on  the  north  side  and  about  the  center  of  said  yard; 
and  appellant  on  and  before  said  day  kept  a  suitable  engine 
at  said  city  of  IVIarion,  and  then  had  the  same  in  daily  use 
upon  said  tracks  in  said  yard  for  shifting  and  handling  its 
trains  and  cars;  that  on  and  prior  to  said  day  appellant  was 
operating  trains  of  cars  over  its  said  tracks,  and  through  said 
yards,  averaging  about  one  train  each  hour,  in  each  direction, 
during  the  day,  and,  in  approaching  and  passing  appellee's 
factory,  the  engines  drawing  said  trains  used  a  great  amount 
of  steam;  that  on  said  22nd  day  of  August,  1895,  one  of 
appellant's  cars  was  standing  on  said  spur  track,  at  a  point 
thereon  and  adjacent  to  and  just  south  of  appellee's  said 
building;  that  the  doors  of  said  car  were*  open  on  both  sides, 
and  that  in  said  car  there  was  a  considerable  quantity  of  dry 
combustible  paper;  that  on  said  day,  between  the  hours  of 
9  and  10  o'clock  a.  m.,  said  dry  and  combustible  material 
on  appellant's  right  of  way  at  said  point  was  ignited,  and  ^et 
to  burning,  at  a  point  southwest  of  said  buildings,  by  fire 
emitted  from  appellant's  locomotive  engines,  then  and  there 
operated  by  appellant  along  and  upon  its  said  main  track; 
that  on  said  day,  at  and  during  the  fire,  the  wind  was  blowing 
from  the  southwest  to  the  northeast;  that  said  fire  traveled 
continuously  through  said  combustible  material  to  the  north 
side  of  said  right  of  way,  and  ignited  into  flames  said  car  so 
standing  upon  said  spur,  and  was  communicated  to  and  into 
appellee's  said  porch  and  building;  that  said  fire  from  where 
the  same  was  so  set  on  said  right  of  way  was  a  continuous 
fire  until  it  reached  over  the  intervening  space  to  and  into 
appellee's  said  building,  and  that  from  the  point  on  said 
right  of  way  where  it  began  it  continued  to  spread  and  bum 
through  said  combustible  material  on  said  right  of  way 
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until  it  reached  appellee's  building,  and  said  building  was 
then  and  there  rapidly  destroyed  and  consumed  by  said  fire; 
that  nothing  was  done  by  the  appellant  to  prevent  it  from  ' 
being  communicated  to  appellee's  building;  that  the  spread- 
ing of  said  fire  to  and  into  said  building  was  the  natural  se- 
quence of  setting  the  same  at  said  time  and  place;  that  at 
said  point  on  said  right  of  way  where  said  fire  began  the 
appellant  carelessly  suffered  and  permitted  such  an  accumu- 
lation of  rubbish  on  its  right  of  way  that  the  escape  of  fire 
started  therein  from  said  right  of  way  was  the  ordinary  and 
natural  sequence;  that  all  of  appellee's  oflBcers  and  represent- 
atives were  away  from  said  factory  when  the  fire  was  com- 
municated to  it,  and  had  no  knowledge  or  information  of  the 
fire  until  it  was  too  late  for  them  to  save  any  of  the  property; 
that  some  of  appellee's  officers  knew,  on  said  day,  and 
prior  thereto,  of  the  existence  of  said  combustible  material 
along  said  spur  and  on  the  right  of  way;  that  said  fire  was 
started  between  9  and  10  o'clock  a.  m.,  but  the  train  the 
engine  that  set  the  fire  was  drawing  was  unknown. 

Appellant  insists  that  the  special  verdict  is  not  sufficient 
because  there  is  no  finding  as  to  the  amount  and  extent  of 
the  grass,  weeds,  straw,  and  other  combustible  material  i>er- 
mittcd  to  accumulate  and  remain  on  the  right  of  way,  nor 
that  permitting  said  combustible  material  to  remain  there  for 
two  weeks  was  unnecessary,  or  increased  the  hazards  to 
appellee's  property. 

This  contention  of  appellant  is  fully  answered  by  what 
was  said  in  Cleveland,  etc.,  R.  Co.  v.  ITadley,  12  Ind.  App. 
516,  522,  523.  "Counsel  insist  that  the  finding  that  dry 
grass  and  other  combustible  matter  were  negligently  suffered 
to  accumulate  on  the  right  of  way  is  the  finding  of  a  conclu- 
sion and  not  of  a  fact,  unless  it  were  also  shown  what  was 
the  quantity  of  such  combustible  material  that  was  suffered 
to  accumulate.  Granting  that  counsel  are  correct  in  this 
position  also,  we  think  the  quantity  is  sufficiently  stated. 
If  there  was  sufficient  of  such  combustible  matter  to  cover 
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the  ground  on  the  right  of  way  from  within  eight  feet  of 
the  north  side  of  the  track  continuously  up  to  and  adjoining 
the  appellee's  premises,  and  if  for  the  length  of  time  stated 
and  in  its  highly  inflammable  condition  the  material  was 
suffered  to  remain  there  without  any  attempt  to  remove  the 
same,  the  appellant  was  guilty  of  actionable  negligence  if 
injury  resulted.  *  *  *  If  the  appellant  suffered  enough  of 
the  inflammable  material  to  accumulate  to  cover  the  ground 
for  the  time,  and  over  that  portion  of  the  track  and  right  of 
way  described  in  the  verdict,  the  presence  of  the  objection- 
able material  in  sufficient  quantities  to  cause  the  fire  to 
spread  to  appellee's  premises  is  sufficiently  established." 

It  is  next  insisted  by  appellant  that  the  facts  found  do  not 
show  that  appellant  knew  of  the  existence  of  the  fire,  and 
that  without  such  knowledge  it  could  not  be  guilty  of  negli- 
gence in  permitting  the  fire  to  escape;  that  the  duty  of  appel- 
lant to  use  reasonable  precaution  to  prevent  the  escape  of  fire 
does  not  arise  until  it  has  knowledge  of  the  existence  thereof. 
The  special  verdict  shows  that  appellant  had  knowledge  of 
the  accumulation  of  the  combustible  material  upon  its  right 
of  way,  adjacent  to  appellee's  factory,  and  that  the  weather 
was  very  dry  for  the  period  of  more  than  two  months  before 
said  fire,  and  said  combustible  matter  was  highly  inflamma- 
ble, and  that  the  natural  sequence  of  igniting  said  combus- 
tible material  was  its  spread  by  the  burning  of  said  material 
to  appellee's  factory,  and  the  destruction  thereof  by  the 
fire  so  communicated;  and  appellant  did  nothing  to  prevent 
the  escape  of  said  fire  from  its  right  of  way  or  the  spread 
of  said  fire  to  said  factory.  Appellant  was  required,  under 
such  circumstances,  conditions,  and  surroundings  of  its  right 
of  way  adjacent  to  appellee's  factory, — environments  created 
by  itself, — to  prevent  the  escape  of  fire  from  the  limits  of  its 
right  of  way.  Indianaj  etc.y  R.  Co,  v.  OvermaUy  110  Ind. 
688,  641,  542;  Ohioy  etc.y  R.  Co.  v.  Trapp,  4  Ind.  App.  69; 
Cleveland^  etc.,  R.  Co.  v.  Hadhyj  12  Ind.  App.  516.  As  was 
said  in  Clevelandy  etc.,  R.  Co.  v.  Hadley,  supra,  at  p.  623: 
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'TEt  was  not  necessary,  to  constitute  negligence  in  suffering 
the  fire  to  spread,  that  the  appellant  should  have  been  pres- 
ent at  or  had  notice  of  the  fire,  and  failed  to  do  anything  to 
put  it  out.  It  was  bound  to  know  that  it  was  highly  probable 
that  fire  would  occur  on  its  right  of  way  from  the  escaping 
sparks  of  its  engines,  and  it  was  its  duty  to  use  proper  care 
to  keep  it  from  spreading  beyond  the  right  of  way  to  the 
adjacent  land.'* 

It  has  been  held  in  many  cases  in  this  State  that  if  a  rail- 
road company  negligently  permits  grass  or  other  combustible 
material  to  accumulate  on  its  right  of  way,  and  the  same 
is  ignited  by  fire  emitted  from  its  locomotives,  and  such  fire 
by  means  of  said  combustible  material  escapes  to  the  land 
of  the  adjoining  proprietor,  and  bums  and  consumes  his 
property,  without  any  negligence  on  his  part  contributing 
to  the  injury,  the  railroad  company  is  liable  for  the  loss  sus- 
tained. Louisville^  etc.,  R.  Co.  v.  Harty  119  Ind.  273,  281; 
Indiana,  etc.,  R.  Co.  v.  Overman,  110  Ind.  538,  541,  642; 
Chicago,  etc.,  R.  Co.  v.  Williams,  131  Ind.  30,  33;  Pitts- 
burgh, etc.,  R.  Co.  V.  Jones,  86  Ind.  496,  499,  500,  44  Am. 
Bep.  334;  Chicago,  etc.,  R.  Co.  v.  Bailey^  19  Ind.  App.  163, 
166-168;  New  York,  etc.,  R.  Co.  v.  Orossman,  17  Ind.  App. 
652,  655;  Cleveland,  etc.,  R.  Co.  v.  Hadley,  12  Ind.  App. 
516,  523-525,  and  cases  cited;  Terre  Haute,  etc.,  R.  Co.  v, 
Walsh,  11  Ind.  App.  13,  16;  Chicago,  etc.,  R.  Co.  v.  Lud- 
dington,  10  Ind.  App.  636;  Lake  Erie,  etc.y  R.  Co.  v.  Clark, 
7  Ind.  App.  155;  Ohio,  etc.,  R.  Co.  v.  Trapp,  4  Ind.  App. 
69,  71,  72;  13  Am.  <fe  Eng.  Ency.  of  Law  (2nd  ed.),  466- 
469;  3  Elliott  on  Railroads,  §§1226,  1229. 

Appellant  insists  that,  "as  no  definite  place  where  the  fire 
started  is  found,  the  court  cannot  say  that  it  must  have  been 
upon  appellant's  right  of  way,  and  not  upon  the  ground 
occupied  by  the  spur  switch."  The  facts  found  clearly  show 
that  the  fire  emitted  from  appellant's  engines  ignited  the 
combustible  material  at  a  point  on  its  right  of  way  southwest 
of  appellee's  factory,  and  that  the  fire  spread,  through  the 
meclium  of  said  combustible  material,  to  appellee's  factory. 
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Appellant  contends  that  the  jury  having  found  that  appel- 
lee's factory  was  built  of  wood,  and  close  to  appellant's  right 
of  way,  that  it  was  not  in  operation,  and  not  watched  or 
guarded,  but  closed,  and  that  some  of  the  officers  of  appellee 
had  knowledge  on  and  before  the  day  of  the  fire  of  the  exist- 
ence of  the  combustible  material  on  said  right  of  way,  these 
facts  show  that  appellee  was  guilty  of  contributory  negli- 
gence. The  rule  is  that  a  person  erecting  a  building  on  real 
estate  adjoining  a  railroad  track  takes  upon  himself  the  risk 
of  fire  being  communicated  thereto  without  the  fault  of  the 
railroad  company.  Indiayiapolisy  etc.,  R,  Co.  v.  ParamorSy 
31  Ind.  143.  He  is  not  required  to  keep  his  property  in  such 
a  condition  as  to  guard  against  the  negligence  of  the  Com- 
pany, nor  to  stand  guard  over  it  continually  to  protect  it 
against  such  negligence,  but  he  has  the  right  to  construct 
buildings  on  any  part  of  his  property,  and  enjoy  the  same, 
without  any  regard  to  the  proximity  of  a  railroad;  and  such 
use  of  his  property  cannot  be  declared  contributory  negli- 
gence in  an  action  against  the  railroad  company  for  negli- 
gently setting  fire  to  the  buildings.  ChicagOy  etc.,  R.  Co. 
V.  Burger,  124  Ind.  276;  Pittsburgh,  etc.,  R.  Co.  v.  Jones. 
86  Ind.  496,  44  Am.  Rep.  334;  Tien  v.  Louisville,  etc.y  R, 
Co.,  15  Ind.  App,  304;  Chicago,  etc.,  R.  Co.  v.  Kern,  9  Ind. 
App.  605;  Chicago,  etc.,  R.  Co.  v.  Smith,  6  Ind.  App.  262; 
Jacksonville,  etc.,  R.  Co.  v.  Peninsular,  etc.,  Co.,  27  Fla.  1, 
9  South.  661,  17  L.  R.  A.  33,  52;  Burke  v.  Louisville,  etc., 
R.  Co.,  7  Heisk  (Tenn.),  451;  Grand  Trunk  R.  Co.  v.  Rich- 
ardson, 91  U.  S.  454,  23  L.  ed.  356;  Philadelphia,  etc., 
R.  Co.  V.  Hendrickson,  80  Pa.  St.  182;  Jefferis  v.  Phila- 
delphia, etc.,  R.  Co.,  3  Houst.  (Del.),  447;  Cincinnati,  etc., 
R.  Co.  y.  Barker  (Ky.),  21  S.  W.  347;  8  Lewis  R.  &  Corp. 
Capes,  note  on  p.  108;  13  Am.  &  Eng.  Ency.  of  Law  (2nd 
ed.),  482-487;  Shearm.  &  Redf.  on  Neg.  (5th  ed.),  §680;  8 
Elliott  on  Railroads,  §1238.  The  officers  and  representa- 
tives of  appellee  had  no  knowledge  of  said  fire  until  too  late 
for  them  to  save  any  of  the  property,  and  although  some  of 
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them  knew  of  the  existence  of  the  combustible  material  on 
the  right  of  way,  yet,  under  the  authorities  above  cited,  they 
were  not  required  to  guard  and  continually  watch  the  fac- 
toiy,  nor  to  remove  the  rubbish  from  appellant's  right  of 
way.  They  had  the  right  to  assume  that  appellant  would  per- 
form the  legal  duties  resting  upon  it.  Tien  v.  LouiavilU^ 
etc,  R.  Co. J  15  Ind.  App.  304,  and  cases  last  cited.  As 
was  said  in  Tien  v.  Louisville^  etc,  R,  Co.,  supra:  "The 
landowner  is  not  required  to  live  upon  his  premises,  and 
keep  a  vigilant  outlook  for  possible  negligence  upon  the  part 
of  others,  nor  is  he  required  to  hire  guards  for  such  pur- 
poses. He  is  not  bound  to  anticipate  that  another  will  be 
derelict  in  his  duty  toward  him.  He  may  rely  upon  the  pre- 
sumption that  such  person  will  conform  to  the  legal  duties 
resting  upon  him.  Chicago,  etc.,  R,  Co*  v.  Kern,  9  Ind. 
App.  505;  Chicago,  etc.,  R.  Co.  v.  Smith,  6  Tnd.  App.  262; 
Pittsburgh,  etc.,  R.  Co.  v.  Jones,  86  Ind.  496."  It  follows 
therefore  that  the  special  verdict  is  not  open  to  the  objection 
urged  by  appellant. 

Appellant  insists  that  the  evidence  does  not  show  that  the 
fire  started  on  its  right  of  way  from  sparks  or  coals  emitted 
from  its  passing  engines,  and  that  appellant  was  negligent 
in  permitting  the  fire  to  escape  from  its  right  of  way.  Appel- 
lee was  not  required  to  prove  such  facts  by  direct  evidence. 
They  may  be  established  by  either  direct  or  circumstantial 
evidence,  or  by  both.  Louisville,  etc,  R.  Co.  v.  Stevens,  87 
Ind.  198;  Louisville,  etc.,  R.  Co.  v.  Krinning,  87  Ind.  351; 
Louisville,  etc.,  R.  Co.  v.  McCorkle,  12  Ind.  App.  691;  Terre 
Eauie,  etc.,  R.  Co.  v.  Walsh,  11  Ind.  App.  13,  17,  18;  Ohio, 
etc.,  R.  Co.  V.  Trapp,  4  Ind.  App.  69,  73;  3  Elliott  on  Rail- 
roads, §1244,  on  p.  1043.  Xo  ^vitnoss  testified  tliat  he  saw  a 
spark  or  coal  pass  from  appellant's  engine  to  the  combustible 
rubbish  on  the  right  of  way,  yet  the  evidence  fully  justified 
the  inference  drawn  by  the  jury  that  the  fire  was  so  started. 
The  evidence,  direct  and  circumstantial,  shows  that  appel- 
lant permitted  combustible  rubbish  to  accumulate  on  its 


334  SUPREME  COURT  OF  INDIANA, 

Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horseshoe  Co. 

right  of  way  adjacent  to  appellee's  factory,  and  remain  there 
for  a  period  of  more  than  two  weeks,  in  the  month  of 
August,  1895;  that  the  weather  was  very  dry  during  that 
summer,  and  the  rubbish  became  and  was  very  dry  and 
inflammable,  and  was  exposed  to  ignition,  and  in  danger  of 
being  set  on  fire  by  sparks  and  coals  from  appellant's  engines, 
which  passed  that  point  many  times  each  day;  that  there  was 
an  up-grade  near  said  point  for  about  a  mile,  and  appellant's 
engines  in  passing  appellee's  factory  put  on  steam  to  increase 
the  speed  so  as  to  carry  them  over  the  grade,  and  this  caused 
great  quantities  of  sparks  and  coals  to  be  emitted  from  the 
engines  while  passing  said  factory;  that  the  rubbish  on 
appellant's  right  of  way  had  been  frequently  ignited  by  fixe 
from  appellant's  engines  at  points  within  a  short  distance 
east  of  appellee's  factory  prior  to  and  on  the  day  it  was 
burned;  that  said  combustible  rubbish  on  appellant's  right 
of  way  was  ignited  by  fire  from  appellant's  engines,  and  the 
wind  on  said  day  and  at  said  time  was  blowing  from  the 
southwest  to  the  northeast,  and  therefore  spread  through  the 
rubbish,  in,  the  direction  the  mnd  was  going,  to  appellee's 
factory,  and  destroyed  it;  that  appellant  did  nothing  to  pre- 
vent the  escape  of  said  fire  from  its  right  of  way,  or  the 
spread  thereof  to  said  factory. 

The  evidence  in  regard  to  the  accumulation  of  rubbish, 
the  dry  weather,  the  up-grade,  the  exertions  of  the  engines 
in  drawing  the  trains  up  the  same,  and  the  consequent  throw- 
ing of  sparks  and  coals  of  fire,  the  frequent  ignition  of  the 
combustible  material  on  the  right  of  way  by  fire  emitted 
from  said  engines  before  said  fire,  and  other  surroundings 
and  conditions  of  which  appellant  was  bound  to  take  notice, 
and  of  which  said  evidence  proved  it  had  actual  notice,  was 
suflficient  to  authorize  the  jury  to  find  that  the  natural  and 
probable  consequences  thereof  were  that  said  combustible 
material  on  said  right  of  way  would  be  set  on  fire  by  sparks 
and  coals  from  said  engines,  and  that  said  fire  would  spread 
and  escape,  through  the  medium  thereof,  from  said  right 
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of  way  to  the  adjoining  land,  and  destroy  the  property 
thereon,  and  that  appellant,  in  the  exercise  of  ordinary  care, 
ahould  have  foreseen  such  consequences,  and  made  proper 
provision  to  prevent  the  same.  If  such  was  the  natural  and 
probable  consequences  of  operating  appellant's  railroad  at 
said  point  on  account  of  the  surroundldngs  and  conditions, 
and  in  the  exercise  of  ordinary  care  it  should  have  foreseen 
the  same,  its  failure  to  prevent  the  escape  of  fire  from  its 
right  of  way,  and  the  consequent  destruction  of  appellee's 
property,  was  negligence.  Indiana,  etc,  R.  Co,  v.  Overman, 
110  Ind.  538,  541,  542;  Ohio,  etc.,  R.  Co.  v.  Trapp,  4  Ind. 
App.  69;  Cleveland,  etc.,  R.  Co.  v.  Hadley,  12  Ind.  App. 
516,  523.  The  evidence  was  sufficient  to  authorize  the  jury 
to  find  facts  showing  that  appellant  was  guilty  of  negligence 
in  permitting  said  combustible  rubbish  to  accumulate  and 
remain  upon  its  right  of  way  adjoining  appellee's  factory, 
and  that  it  was  guilty  of  negligence  in  permitting  the  fire  to 
escape  from  its  right  of  way  to  appellee's  factory.  3  Elliott 
on  Eailroads,  §1226,  and  authorities  next  before  those  last 
cited.  What  we  have  said  in  regard  to  the  facts  found  in 
the  special  verdict  being  sufficient  to  support  the  judgment 
rendered  thereon,  and  the  authorities  there  cited,  fully  up- 
hold the  conclusion  that  the  evidence  was  sufficient  to  sustain 
the  facts  found  in  the  special  verdict. 

Appellee  was  permitted  to  introduce  testimony  in  regard 
to  the  fires  being  set  by  engines  of  appellant  near  the  time  of 
the  fire  in  question,  and  on  the  right  of  way  near  the  same 
place.  Appellant  insists  that  this  evidence  was  not  proper 
for  any  purpose,  for  the  reason  that  the  theory  of  each 
paragraph  of  complaint  was,  not  that  the  fire  was  the  result 
of  the  careless  and  negligent  construction  or  operation  of 
appellant's  engines,  but  its  negligence  in  allowing  the  accu- 
mulation of  combustible  rubbish  upon  its  right  of  way,  and 
permitting  the  fire  communicated  thereto  by  its  engines  to 
escape  to  appellee's  premises,  and  destroy  its  factory.  The 
theory  of  the  third  paragraph  of  complaint  is  correctly 
stated  by  appellant,  and  it  is  unnecessary  for  us  to  de^rmine 
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whether  or  not  its  theory  of  the  first  paragraph  U  correct,  for 
the  reason  that  the  special  verdict  finds  no  facts  concerning 
any  defects  in  the  construction  or  negligence  in  the  opera- 
tion or  management  of  appellant's  engines.  The  facts  found 
by  the  jury,  therefore,  show  that,  even  if  it  was  error  to 
admit  said  testimony,  said  error  was  harmless.  Said  evidence 
was  proper,  however,  for  the  jury  to  consider  in  connection 
with  all  the  other  evidence  in  the  cause,  in  determining  the 
degree  of  care  required  of  appellant  in  keeping  its  right  of 
way  free  from  combustible  material  at  that  point.  Railroad 
companies  are  required  to  exercise  due  care  to  keep  their 
right  of  way  free  from  combustible  material,  and  the  degree 
of  care  to  be  exercised  depends  upon  the  surroundings. 
It  was  not  only  proper,  therefore,  for  appellee  to  show 
that  appellant  had  allowed  combustible  material  to  accu- 
mulate and  remain  on  its*  right  of  way,  that  there  was 
an  up-grade  on  appellant's  road  near  said  factory,  and  the 
exertions  required  of  engines  in  drawing  trains  of  cars 
up  and  over  the  same,  and  that  sparks  and  coals  were  emitted 
from  the  engines  approaching  and  passing  appellee's  fac- 
tory, on  account  of  the  engines  being  taxed  to  their  full 
capacity  to  pass  up  said  grade,  but  also  that  said  sparks  and 
coals  ignited  the  combustible  material  on  said  right  of  way. 
Such  evidence  not  only  showed  that  combustible  mattey,  if 
allowed  to  accumulate  on  appellant's  right  of  way,  at  or  near 
said  factory,  was  in  much  greater  danger  of  being  set  on  fire 
by  sparks  and  coals  from  engines,  on  account  of  the  condi- 
tions and  surroundings,  but  that  the  same  was  actually  set 
on  fire  by  sparks  and  coals  from  said  engines.  Under  such 
circumstances,  the  degree  of  care  required  of  appellant 
would  be  much  greater  than  under  different  conditions  and 
surroundings.  While  appellant  was  bound  to  take  notice  of 
these  conditions,  and  that  combustible  rubbish  had  been  set 
on  fire  by  sparks  and  coals  from  its  engines,  and  use  proper 
care  in  proportion  to  the  danger  to  prevent  the  fire  from 
spreading  beyond  the  right  of  way  to  the  adjacent  land,  and 
knowledge  thereof  will  be  presumed,  yet  it  was  proper  to 
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prove,  as  was  done  by  the  evidence,  that  it  had  actual  notice 
and  knowledge  thereof.  It  follows  that  the  evidence  was 
properly  admitted. 

It  is  next  insisted  that  the  court  erred  in  permitting  appel- 
lee to  prove  by  a  witness,  over  appellant's  objection,  that  the 
property  destroyed  by  fire  had  a  special  and  peculiar  value 
as  a  manufacturing  plant.  Said  witness  was  asked  by  coun< 
sel  for  appellee  to  "state  what,  in  your  judgment,  that  fac- 
tory, building,  horseshoes,  machinery,  and  material  were 
worth  just  before  the  fire, — tlie  manufacturing  plant f' 
This  question  was  objected  to  by  appellant,  "for  the  reason 
that  the  property  sued  for  is  sued  for  in  separate  items,  and 
not  as  a  plant."  This  objection  was  overruled,  and  appellant 
excepted.  The  witness  answered:  "About  $12,000."  The 
question  was  as  to  the  value  of  said  property  destroyed  as  an 
entirety,  and  the  court  committed  no  error  in  permitting  the 
witness  to  answer  the  same.  Moreover  the  facts  found  in 
the  special  verdict  show  that  the  jury  only  assessed  appellee's 
damage  at  the  market  value  of  the  property  destroyed. 

It  is  assigned  as  one  of  the  causes  for  a  new  trial  that  the 
court  erred  in  overruling  appellant's  motion,  made  after  the 
jury  returned  into  court  their  special  verdict,  and  before 
they  were  discharged,  to  require  the  jury  to  return  to  their 
room  and  make  more  specific  their  answers  to  each  of  the 
interrogatories  151,  173,  and  177.  If  such  motion  was 
made,  it  is  not  shown  by  any  entry  copied  in  tlie  transcript. 
The  only  statement  in  regard  to  a  motion  to  make  the  answers 
to  the  interrogatories  named  more  specific  is  contained  in  the 
motion  for  a  new  trial.  Said  motion  to  require  the  jury  to 
make  their  answers  to  said  interrogatories  more  specific,  and 
the  ruling  of  the  court  thereon,  were  not  made  a  part  of  the 
record  by  assigning  said  ruling  as  a  cause  for  a  new  trial,  but 
could  only  be  made  a  part  of  the  record  by  ^  bill  of  excep- 
tions or  order  of  court.  No  question  is  presented,  therefore, 
by  said  cause  for  a  new  trial.  Finding  no  available  error  in 
the  record  the  judgment  is  affirmed. 

Vol.  164—22 


tee 


338  SUPEEME  COURT  OF  INDIANA, 

Gates  V.  Baltimore,  etc.,  B.  Co. 


154    388 

150    677 

lisrUSi       Gates  v.  Baltimore  and  Ohio  Southwestern 
'to-^.  Railway  CoMPAinr. 

lu    !'^  [No.  18,414.     FQed  March  13,  1900.] 

Appeal  and  Ebror. — Briefs. — Failure  to  Argue  Errors  Assigned. — 
Waiver.^Reply  Brief.— The  failure  of  appellant  to  argue  in  hia 
original  brief  errors  assigned  on  appeal  will  be  deemed  such  a  waiver 
of  the  errors  as  to  preclude  him  from  demanding  that  his  argument 
made  in  a  reply  brief,  filed  more  than  sixty  days  after  the  submission 
of  the  cause,  be  considered.    Spencer  v.  Spencer,  1S6  Ind.  414,  dis- 

,   approved,    pp.  339-S4S. 

Same. — New  Trial. — Motions, — No  question  is  presented  on  appeal  by 
an  assignment  in  a  motion  for  a  new  trial  *'  that  the  judgment  of 
the  court  is  contrary  to  law,  and  is  not  sustained  by  the  evidence  " 
and  "that  the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law,"  where  the  cause  was  tried  by  a 
jury,  and  a  special  verdict  returned,    pp.  342,  343, 

From  the  Jackson  Circuit  Court.    Affirmed. 

A.  N.  MundeUy  B.  H.  Burrelly  F.  BranamaUy  B.  K. 
Elliotty  W.  F,  Elliott  and  F.  L.  Litttetoriy  for.  appellant. 

E.  W.  Strong^  0.  H.  Montgomery^  H.  D.  McMvllen  and 
n.  R.  McMulleriy  for  appellee. 

Jordan,  J. — Appellant  was  in  the  employ  of  the  Balti- 
more &  Ohio  Southwestern  Railway  Company  aa  a  con- 
ductor upon  one  of  its  freight  trains.  By  reason  of  an 
injury  received,  which  he  attributes  to  the  negligence  of  said 
company,  he  instituted  this  action  to  recover  damages. 

It  is  alleged  substantially  in  the  complaint  that  the  defend- 
ant negligently  permitted  and  suffered  a  certain  metal  rod, 
placed  near  the  coupling  of  a  freight  car,  which  was  handled 
by  appellant  in  the  line  of  his  duty,  to  project  out  to  such  a 
distance  that,  when  the  car  was  coupled  to  another  car,  the 
rod  came  into  contact  with  timbers  of  the  adjacent  car,  and 
thereby  rendered  the  coupling  or  uncoupling  of  tbe  cars 
dangerous.  It  is,  in  effect,  alleged  that,  under  these  circum- 
stances, appellant,  while  attempting  to  uncouple  such  car 
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from  another  car,  without  notice  that  it  was  dangerous  or 
unsafe  to  do  so,  was  injured  by  having  his  right  arm  caught 
between  the  rod  and  the  other  car,  and  that  the  injury  was 
of  such  character  as  to  render  amputation  of  the  limb  neces- 
sary, etc.  Absence  of  contributory  negligence  upon  the 
part  of  the  appellant  is  also  alleged. 

Upon  the  trial  the  jury  returned  a  special  verdict  framed 
by  means  of  interrogatories,  under  the  act  of  1895,  and 
awarded  appellant  damages  in  the  sum  of  $10,000.  Appellant 
and  appellee  both  moved  for  judgment  on  this  verdict.  The 
motion  of  the  former  was  overruled  and  that  of  the  latter 
was  sustained. 

Appellant,  before  the  rendition  of  the  judgment,  also 
moved  for  a  new  trial,  assigning  as  reasons  therefor,  among 
others :  (1)  "That  the  judgment  of  the  court  is  contrary 
to  law,  and  is  not  sustained  by  the  evidence;  (2)  That  the 
decision  of  the  court  is  not  sustained  bv  sufficient  evidence, 
and  is  contrary  to  law."  This  motion  was  overruled,  and 
judgment  was  rendered  upon  the  special  verdict  that  appel- 
lant take  nothing  by  his  action,  and  that  appellee  recover  its 
cost.  From  this  judgment  appellant  appeals,  and  assigns  as 
errors:  (1)  That  the  court  erred  in  sustaining  appellee's 
motion  for  judgment  on  the  special  verdict;  (2)  in  overruling 
appellant's  motion  for  judgment  on  the  special  verdict;  (3) 
in  overruling  the  motion  for  a  new  trial.  On  October  8, 
1897,  a  transcript  of  the  record  was  filed  in  the  office  of  the 
clerk  of  this  court,  together  with  appellant's  original  brief. 
On  March  10,  1898,  appellee  filed  its  brief.  On  May  13th 
following,  appellant  filed  wliat  is  denominated  a  reply  brief. 
Appellant  prefaces  his  original  brief  by  giving  a  mere  sum- 
mary of  the  facts  in  respect  to  the  injury  sustained,  and  cit- 
ing us  to  various  pages  and  lines  of  the  transcript,  which  are 
said  to  disclose  the  proceedings  had  in  the  lower  court. 
Following  this,  there  is  presented  what  is  denominated  a 
t  general  statement  of  the  special  verdict.  Xext  follows  what 
appellant  is  satisfied  to  submit  as  his  sole  argument  to  con- 
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vince  us  that  the  first  and  second  assignments  of  errors  ought 
to  be  sustained.  These  alleged  errors  are  discussed  as  fol- 
lows: "The  court  erred  in  overruling  appellant's  motion  for 
a  judgment  in  his  favor  upon  the  special  verdict.  The  court 
erred  in  sustaining  appellee's  motion  for  a  judgment  in  its 
favor.  This  verdict  was  prepared  and  rendered  under  the 
special  verdict  law  of  1895,  which  was  repealed  by  the  act 
of  1897.  In  order  to  fully  comprehend  the  ruling  of  the 
court  upon  each  of  the  above  assignments  of  error,  it  will 
require  an  examination  of  the  special  verdict  in  this  cause/' 
These  alleged  errors  are  then  dismissed,  and  are  not  again 
referred  to  in  the  brief  imtil  near  its  close,  where  it  is  merely 
asserted  that,  under  the  evidence  and  the  law,  the  special 
verdict  is  such  as  to  warrant  a  judgment  for  $10,000  in 
appellant's  favor,  and  that  the  court  erred  in  overruling  his 
motion  for  judgment  thereon.  This  may  be  said  to  consti- 
tute the  entire  argument  in  the  original  brief  in  respect  to 
the  questions  sought  to  be  raised  under  the  first  and  second 
assignments  of  error. 

It  is  a  well  settled  rule  of  appellate  procedure  that  a  party, 
in  order  to  have  alleged  errors  of  the  trial  court  considered 
upon  appeal,  must  do  more  than  merely  call  attention  to  them, 
and  assert  that  the  court  erred.  He  is  required  to  go  further, 
and,  at  least,  make  an  attempt  to  argue  or  show  wherein  he 
claims  that  the  rulings  of  the  court  are  erroneous;  otherwise, 
the  errors  alleged,  in  respect  thereto,  will  be  considered  a^ 
waived.  Chicago^  etc.,  R.  Co.  v.  Hunter ,  128  Ind.  213; 
Kwhank's  Manual,  §§1S0,  188;  Elliott's  App.  Proc.  §§«0, 
446. 

It  is  evident  that  appellant,  in  his  original  brief,  has  failed 
to  comply  with  the  rule  so  firmly  settled  by  the  authorities, 
and  has  left  this  court  unaided  to  discover,  if  possible, 
wherein  the  ruling  of  the  court  which  he  calls  in  question, 
under  the  first  or  second  assignment  of  error  is  wrong. 

It  is  true  that  six  months  and  over  after  the  submission  of 
this  cause  appellant,  by  his  attorneys,  Elliott  &  Elliott,  who 
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apparently  came  into  the  case  after  the  filing  of  the  original 
brief,  filed  what  we  previously  said  was  denominated  "a 
reply  brief".  While  this  latter  document  professes  to  be  a 
reply  to  the  brief  of  appellee,  it  is  in  fact,  however,  intended 
thereby  to  perform  or  discharge  the  duty  which  appellant 
omitted  in  his  original  brief;  and  in  this  brief,  for  the  first 
time,  an  argument  is  advanced  and  authorities  cited  to  show 
that  the  court  erred  in  awarding  judgment  upon  the  special 
verdict  in  favor  of  appellee. 

Appellant  was,  under  the  rule,  required  to  file  his  first  or 
original  brief  within  sixty  days  after  the  submission  of  the 
cause  and,  as  previously  stated,  it  was  not  sufficient  for  him 
merely  to  assert  therein,  in  general  averments,  that  the  rul- 
ing of  the  trial  court  was  wrong,  without  making  any  efPort 
to  prove  this  bare  assertion.  Such  assertions,  in  the  ab- 
sence of  some  argument  or  discussion  in  respect  to  the 
infirmity  of  the  ruling  of  the  trial  court,  are  worthless.  Lig- 
gett V.  Firestoney  102  Ind.  514;  Acra  v.  Cornforth,  4  Ind. 
App.  406.  His  failure  to  discliarge  the  duty  required  of  him 
in  the  first  instance  until  long  after  the  filing  of  appellee's 
brief,  wherein  the  infirmity  of  the  original  brief  in  this 
respect  was  urged,  may  well  be  deemed  such  a  waiver  of  the 
errors  in  question  as  will  serve  to  preclude  him  from  demand- 
ing that  his  argument  in  relation  thereto,  in  his  reply  brief, 
be  considered. 

It  is  true  that  it  is  broadly  stated  or  asserted  in  Spencer  v. 
SpenceVy  136  Ind.  414,  that  this  court  "can  not  decline  to 
consider  a  question  fairly  presented  by  the  record  and  argued 
by  the  appellant,  when  an  opportunity  has  been  given  to  the 
appellee  to  be  fully  heard  upon  such  question."  The  hold- 
ing that  the  court  can  not  decline  to  consider  a  question,  as 
asserted  in  Spencer  v.  Spencer^  supra,  under  the  circum- 
stances as  therein  mentioned,  is  certainly  too  broad,  and  is 
therefore  disapproved.  The  rule  which  affirms  that  alleged 
errors  not  argued  by  appellant  in  his  original  brief  shall  be 
deemed  waived  is  reasonable  and  necessary  in  order  that  the 
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court  and  counsel  for  appellee  may  be  seasonably  informed 
of  the  questions  to  be  considered  and  decided,  and  also  in 
order  that  the  business  of  the  court  may  not  be  impeded  or 
interrupted  by  a  continued  exchange  of  arguments  upon 
the  part  of  the  respective  counsel.  Ewbank's  Manual,  §191. 
It  follows  that  appellant,  having  waived  all  questions  arisr 
ing  out  of  his  first  and  second  assignments  of  error,  and  also 
questions  relative  to  the  alleged  error  of  the  court  in  admit- 
ting certain  evidence,  by  reason  of  his  failure  to  argue  or 
discuss  them  in  his  original  brief,  can  not  demand  that  these 
alleged  errors  be  considered  under  the  argument  presented 
in  his  reply  brief,  and,  in  obedience  to  the  well  settled  rule 
mentioned,  they  are  dismissed  without  consideration. 

It  is,  to  a  limited  extent,  argued  in  appellant's  original 
brief  and  in  his  reply  brief  that  the  special  verdict  is  contrary 
to  law,  and  not  sustained  by  the  evidence,  and  for  these 
reasons  it  is  claimed  that  a  new  trial  ought  to  have  been 
granted.  We  can  not  consider  these  questions,  because 
appellant  did  not  conform  to  the  provisions  of  the  code  in 
assigning  them  in  his  motion  for  a  new  trial.  By  §568 
Burns  1894,  §559  R.  S.  1881  and  Homer  1897,  it  is  pro- 
vided that,  "A  new  trial  may  be  granted  in  the  following . 
cases:  *  *  *  Sixth,  That  the  verdict  or  decision  is  not 
sustained  by  sufficient  evidence,  or  is  contrary  to  law." 

It  was  assigned,  as  we  previously  stated,  in  the  motion 
for  a  new  trial,  that  the  judgment  of  the  court  was  contrary 
to  law  and  not  sustained  by  the  evidence,  and  that  the  deci- 
sion of  the  court  was  not  sustained  by  sufficient  evidence, 
and  was  contrary''  to  law.  This  case  was  tried  by  a  jury,  and 
a  special  verdict  returned.  It  is  evident,  then,  that  neither 
of  the  above  mentioned  reasons  is,  under  the  circumstances, 
authorized  by  the  statute.  The  word  "decision",  as  employed 
by  the  section  of  the  code  above  cited,  means  the  finding  of 
the  court  upon  the  facts  where  the  cause  is  tried  by  the 
court,  and  has  no  application  where  the  trial  is  by  jury. 
Wilson  V.  Vancey  55  Ind.  394;  Christy  v.  Smithy  80  Ini 
678. 
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That  the  judgment  is  not  sustained  by  the  evidence  or  is 
contrary  to  law  is  not  recognized  by  the  cgde  as  a  cause  for 
a  new  trial.  Rosenzweig  v.  Frazer,  82  Ind.  342;  Rodefer 
V.  Fletcher,  89  Ind.  563;  Hubbs  v.  Stefe,  20  Ind.  App.  181. 
It  follows  that  the  judgment  must  be  and  is  af&rmed. 


Blume  v.  The  State. 

[No.  19,027.    Filed  March  14,  1900.] 

Criminal  Law. — Indictment — Indorsement,— It  is  immaterial  on 
what  part  of  an  indictment  the  indorsement  and  grand  jury  fore- 
man's signature  appears,    pp,  545^  S46. 

Same. — Defense  of  Insanity,— Question  of  Faot,—ThQ  fact  of  sanity, 
when  properly  put  in  issue  in  the  trial  of  a  criminal  cause,  like  any 
other  material  fact  in  the  case,  is  considered  by  the  jury,  and  found 
by  the  verdict,  and  such  result,  when  fairly  arrived  at,  will  not  be 
disturbed  on  appeal,    p,  346. 

Same. — Murder, — Evidence, — Sufficiency, — In  a  trial  under  an  indict- 
ment for  murder  in  the  first  degree  the  evidence  showed  that 
defendant,  a  young  man  of  dissolute  habits,  had  become  attached 
to  an  inmate  of  a  house  of  prostitution.  A  loathsome  disease 
rendered  defendant  a  cripple,  and  the  refusal  of  the  woman  to 
cohabit  with  him  while  in  this  condition  excited  his  resentment 
and' jealousy;  and  armed  with  a  revolver,  he  went  to  the  brothel 
where  she  resided,  and  after  a  short  and  apparently  friendly  in- 
terview, he  shot  and  killed  her,  and  then  fired  two  balls  into  his 
own  body.  While  the  woman  lay  dying  he  asked  if  she  was 
dead)  and  said  ''I  have  fixed  her."  A  short  time  before  the 
homicide,  in  a  conversation  with  a  friend,  he  declared  that  he  would 
"fix  her."  Held,  that  the  evidence  was  sufficient  to  warrant  a 
conviction  for  murder  in  the  first  degree,    pp,  S46,  S47. 

Saxr.— Defense  of  Insanity. — Opinion  Evidence.— ^^q  testimony 
of  a  witness  upon  the  issue  of  the  sanity  of  the  defendant  in  the 
trial  of  a  criminal  action  was  properly  admitted  in  evidence,  where 
the  witness  gave  the  facts  and  circumstances  upon  which  his 
opinion  was  founded,  as  the  weight  to  be  given  the  testimony  was 
a  question  for  the  jury,  and  depended  upon  the  facts  narrated  as 
the  basis  of  the  opinion,    p.  $47, 

Same. — Murder. — Defense  of  Insanity. — Evidence, — Letters  Written 
by  Defendant. — Expert  Testimony. — Where  in  a  prosecution  for 
murder  the  sanity  of  defendant  was  in  issue,  letters  written  by  de- 
fendant to  the  deceased  shortly  before  the  homicide  were  properly 
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admitted  in  evidence  for  the  purpose  of  obtaining  the  opinion  of  an 
expert  witness  upon  the  question  of  the  sanity  of  defendant. 
pp,  348,  S49. 

Criminal  Law.  —  InatTUctions.  —  Defense  of  Insanity.  —  Hamdesa 
Error. — An  instruction  in  a  prosecution  for  murder  that  a  man 
with  ordinary  will  power,  which  is  unimpaired  by  disease,  is  required 
by  law  to  govern  and  control  his  passions,  and  if  he  yields  to  wicked 
passions,  and  purposely  and  maliciously  slays  another,  he  cannot 
escape  the  penalty  on  the  ground  of  mental  incapacity  was  harm- 
less even  though  the  evidence  showed  that  defendant  was  of 
unsound  mind.    pp.  S49,  S50. 

8amb. — InstrrustionB.— Defense  of  Insanity. — Reasonable  Doubt. — An 
instruction  on  the  question  of  sanity  in. a  prosecution  for  murder 
that  where  insanity  has  once  been  shown  to  exist,  it  will  be  pre- 
sumed to  have  continued  until  the  contrary  has  been  shown  by  the 
evidence  is  not  bad  for  failure  of  the  court  to  add  the  words  '*  be 
yond  a  reasonable  doubt "  where  the  jury  were  repeatedly  told  in 
other  instructions  that  they  could  not  convict  defendant  unless  his 
guilt  was  established  beyond  a  reasonable  doubt,    pp.  360,  351. 

Same. — Instructions.— -Defense  of  Insanity. — Where  in  a  prosecution 
for  murder  the  question  of  the  sanity  of  defendant  was  in  issue, 
defendant  was  not  entitled  to  an  instruction  as  to  the  presumption 
that  insanity  once  shown  to  exist  is  presumed  to  continue*  in  the 
absence  of  proof  that  defendant  at  any  time  had  been  insane,  and 
he  could  not  be  injured  by  an  instruction,  even  if  imperfect  or  in- 
complete, applicable  only  to  a  state  of  facts  which  was  not  shown 
by  the  proof,    pp.  361,  36S.  * 

Samb. — Instructions. — Murder. — Absence  of  Motive  aa  Evidence  of 
Insanity. — Where  in  a  prosecution  for  murder  the  evidence  showed 
that  the  relations  between  defendant  and  deceased  were  immoral 
and  illicit  and  her  character  and  mode  of  life  kept  him  imhappy 
and  jealous,  and  the  repugnance  for  him  manifested  by  the  woman 
in  the  latter  part  of  their  acquaintance,  on  account  of  his  diseased 
condition,  inflamed  his  resentment  against  her,  an  instruction 
that  absence  of  motive  might  be  considered  as  a  circumstance  in- 
dicating  insanity  was  properly  refused;    pp.  352,  353. 

Appeal  and  Error.— .DenioZ  of  Request  Made  by  Attorney  During 
Adjournment  of  Court. — The  denial  of  a  request  made  by  the 
attorneys  for  defendant,  during  the  adjournment  of  court,  and  in 
the  absence  of  the  attorneys  for  the  State,  to  send  the  jury  out  of 
hearing  while  they  submitted  a  motion  founded  upon  the  alleged 
misconduct  of  one  of  the  attorneys  for  the  State  during  the  argu- 
ment, constitutes  no  part  of  the  proceedings  in  the  cause  and  is  not 
subject  to  review  on  appeal,    pp.  363,  354* 

Misconduct  op  Counsel. — New  Trial. — Defendant  was  not  entitled 
to  a  new  trial  on  account  of  the  misconduct  of  the  prosecuting 
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attorney  in  referring  in  his  argument  to  the  failure  of  the  defend- 
ant to  testify,  where  the  court  sustained  defendant's  objection  to 
the  statement,  and  instructed  the  jury  that  the  remark  was  im- 
proper, and  that  the  failure  of  defendant  to  testify  should  not  be 
considered  by  them,  and  the  defendant  proceeded  with  the  trial 
without  any  motion  to  set  aside  the  submission  and  discharge  the 
jury,    pf^  S6J^M7. 

From  the  Boone  Circuit  Court     Affirmed. 

Sherman  Mottj  J.  F.  McCray  and  8.  M.  Ralston^  for 
appellant. 

F.  C.  Groningery  A.  J.  Shelby ^  W.  L.  Taylor^  Attorney- 
General,  Merrill  MooreSy  C.  C.  IladUy  and  J.  B.  Shelby y 
for  State. 

DowLiNG,  J. — Indictment  for  murder  in  the  first  degree. 
On  application  of  appellant,  the  venue  was  changed,  and. 
the  cause  was  sent  to  Boone  county.  Plea  of  not  guilty, 
together  with  a  special  plea  of  insanity.  Trial,  and  verdict 
of  guilty  of  murder  in  the  first  degree,  and  that  defendant 
1  e  imprisoned  in  the  State  prison  during  life.  Judgment 
on  verdict.  Motions  to  quash  the  indictment,  ,and  for  a  new 
trial,  were  made  and  overruled.  The  decisions  on  these 
motions  are  assigned  for  error. 

(1)  It  is  first  objected  that  the  indictment  was  not  prop- 
erly indorsed,  but  we  are  unable  to  discover  the  supposed 
defect.  The  record  entry,  immediately  following  the  indict- 
ment gives  the  title  of  the  cause,  and  the  name  of  the 
crime  charged.  Tlie  words,  **A  true  bill,  Albert  Kiilim, 
Foreman,"  next  appear  below  the  title  and  the  name  of  the 
offense,  and  opposite  these  is  written,  "Endorsement  of 
Indictment."  The  requirement  of  the  statute  concerning 
the  indorsement  seems  to  have  been  strictly  complied  with. 
The  ground  of  the  objection  is  that  it  does  not  appear  that 
the  words,  "A  true  bill,  Albert  Rahm,  Foreman,"  were  writ- 
ten upon  the  back  of  the  indictment.  With  this  view,  we 
are  unable  to  agree.  But,  even  if  these  words  were  written 
elsewhere  than  on  the  back  of  the  bill,  the  indictment  would 
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probably  be  good.  There  is  excellent  authority  for  the 
proposition  that  it  is  immaterial  on  what  part  of  the  bill  the 
foreman's  signature  appears.  1  Bishop's  Crim.  Proc.  (Srd 
ed.),  §698;  State  v.  Bowman^  108  Ind.  69. 

(2)  Counsel  for  appellant  contend,  in  the  second  plaoe^ 
that  the  verdict,  at  least  upon  the  issue  as  to  the  insanity  of 
the  defendant  at  the  time  of  the  homicide,  is  not  sustained  by 
sufBcient  evidence.  It  cannot  be  asserted  that  there  was  no 
evidence  of  appellant's  entire  sanity  when  the  offense  was 
committed.  On  the  contrary,  the  testimony  on  that  subject 
was  so  strong  and  conclusive  that  the  jury  were  fully  author- 
ized to  accept  and  act  upon  it.  But  whether  the  proof  on  this 
branch  of  the  case  was  evident  and  convincing,  or  otherwise, 
the  jury  were  the  exclusive  judges  of  its  weight  and  credi- 
bility, and  the  court  cannot  interfere  with  the  conclusion 
reached  by  them. .  The  fact  of  sanity,  when  properly  put  in 
issue,  like  every  other  material  fact  in  the  case,  is  considered 
by  the  jury,  and  found  by  the  verdict,  and  by  the  result, 
when  fairly  arrived  at,  we  are  bound. 

(3)  It  is  next  urged  that  the  verdict  is  contrary  to  law, 
in  that  the  evidence,  at  most,  will  sustain  a  conviction  for 
manslaughter  only.  The  facts,  in  brief,  were  as  follows: 
The  appellant,  a  young  man  of  dissolute  habits,  became 
attached  to  Grace  Harvey,  an  inmate  of  a  house  of  prostitu- 
tion in  the  city  of  Indianapolis.  A  loathsome  disease  ren- 
dered the  appellant  a  cripple,,  and  the  refusal  of  the  woman 
to  cohabit  with  him  while  in  this  condition  excited  his  resent- 
ment and  jealousy.  A  short  time  before  the  homicide,  in 
a  conversation  with  a  friend,  he  declared  that  he  would  "fix 
her".  Armed  with  a  thirty-two  caliber  revolver,  ho  went  to 
the  brothel  where  she  resided,  and,  after  a  short  and  seem- 
ingly friendly  interview,  at  the  foot  of  the  stairway,  down 
which  she  had  accompanied  him,  he  shot  and  killed  her, 
and  then  fired  two  balls  into  his  own  body.  While  the 
woman  lay  dying,  he  asked  if  she  was  dead,  and  said,  '^I 
have  fixed  her".    The  assassination  of  the  unhappy  woman 
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was  cruel,  malicious,  unprovoked,  and  premeditated.  Not 
one  mitigating  circumstance  appears  in  the  case.  There  is 
nothing  in  the  proof  to  reduce  the  offense  of  the  appellant 
below  murder  in  the  first  degree. 

(4)  The  fourth  point  made  is  that  the  testimony  of  the 
Tritoeaa,  Davidson,  was  improvidently  admitted  on  behalf  of 
the  State,  on  the  issue  of  the  sanity  of  the  appellant.  Coun- 
sel say  that  this  person  had  not  such  opportunities  for  observ- 
ing the  appellant  as  were  necessary  to  qualify  him  to  give 
an  opinion  upon  the  subject  of  his  mental  condition.  The 
weight  to  be  given  to  the  testimony  of  the  witness  was  a 
question  for  the  jury,  and  depended  upon  the  facts  related 
by  the  witness  as  the  basis  of  his  opinion.  Davidson  stated 
when  and  where  he  had  seen  the  appellant,  and  what  was 
said  and  done  by  him.  He  was  present  when  appellant  testi- 
fied as  a  witness  in  a  suit  tow  damages  prosecuted  by  him 
against  the  Western  Union  Telegraph  Company,  and  took 
notes  of  his  evidence.  As  this  witness  gave  the  facts  and 
circumstances  upon  which  his  opinion  was  founded,  we  think 
the  testimony  was  competent.  Goodwin  v.  State,  96  Ind. 
650,  and  cases  cited;  Oruhb  v.  State,  117  Ind.  277;  Johnson 
V.  Culver,  116  Ind.  278. 

(5)  The  next  point  made  in  the  briefs  for  appellant  is 
that  the  court  erred  in  permitting  one  Perry  Kennedy,  a 
detective,  to  testify,  on  behalf  of  the  State,  in  rebuttal,  that 
he  had  once  arrested  I)r.  William  H.  Kluge,  a  witness  for 
appellant,  and  that  he  had  seen  ICluge's  picture  in  the  Rogue's 
Gallery,  at  Indianapolis.  An  examination  of  the  record  dis- 
closes that,  when  the  witness  testified  that  he  had  arrested 
Kluge,  this  statement  was  stricken  out  on  motion  of  the 
appellant;  and  that  the  court  sustained  appellant's  objection 
to  the  question  whether  the  witness  had  seen  Kluge's  picture 
in  the  Rogue's  Gallery.  Having  secured  a  ruling  in  his 
favor  upon  each  of  these  points,  the  appellant  had  no  reason 
to  complain  of  the  action  of  the  court,  and  no  question  upon 
this  evidence  is  presented  by  the  record. 
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(6)  The  sixth  and  seventh  reasons  assigned  for  a  new 
trial  are  the  rulings  of  the  court  upon  objections  to  the 
admission  in  evidence  of  certain  letters  written  by  the  appel- 
lant to  the  deceased.  The  letters,  some  twelve  in  number, 
were  introduced  for  the  purpose  of  obtaining  the  opinion  of 
an  expert  witness,  Dr.  Frank  B.  Wynn;  upon  the  question  as 
to  the  sanity  of  the  appellant  at  the  time  of  the  homicide,  and 
shortly  before  that  occurrence.  The  first  of  these  letters  is 
dated  August  4,  1897,  and  the  last,  June  27,  1898,  and  they 
cover  at  least  a  portion  of  the  period  during  which  it  was 
claimed  that  the  appellant  was  of  unsound  mind.  The 
letters  were  read  in  evidence,  over  the  objection  of  the  appel- 
lant, and  were  submitted  to  the  examination  of  the  expert 
witness.  After  such  examination,  and,  upon  the  basis  of 
the  same,  the  witness  was  permitted  to  give  his  opinion  as  to 
the  sanity  of  the  writer.  W*  find  no  error  in  the  action  of 
the  court.  Written  communications,  as  well  as  oral  conver- 
sations, may  j^ord  evidence  of  the  soundness  or  unsound- 
ness of  the  mind  of  the  v^yiter,  and  may  constitute  a  sufficient 
basis  for  the  opinion  of  a  skilled  physician  or  alienist  upon 
that  subject.  Indeed,  evidence  of  this  character  is  regarded 
as  of  especial  value  in  many  cases,  and  as  furnishing  im- 
portant tests  of  insanity.  The  following,  from  a  standard 
work  upon  medical  jurisprudence,  is  directly  in  point: 
"The  value  of  letters  or  other  writings,  as  tests  of  insanity, 
has  been  shown  by  abundant  illustrations  by  Marce,  in  a 
monograph  on  thi^  particular  topic.  To  these  might  be 
added  a  series  of  cases,  English  and  American,  in  which  the 
insanity  of  testators  and  obligors  has  been  in  a  large  degree 
determined  by  the  characters  of  written  documents  emana- 
tiner  from  tliem.  Nor  is  such  evidence  without  its  worth  in 
criminal  prosecutions,  especially  where  the  question  is 
whether  insanity  is  genuine  or  simulated.  It  is  not  merely 
the  contents  of  writings  that  contribute  to  the  decision  of 
the  question.  The  style  and  handwriting  often  supply  im- 
portant tests.     'What  experienced  forensic  physician,'  asks 
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limaii;  'is  not  familiar  with  the  writings  of  certain  classes 
of  lunatics,  namely,  the  so-called  qnerulants,  writings  teem- 
ing with  flourishes — ^words  and  sentences  italicizied  singly, 
doubly,  or  trebly — with  parentheses,  interlineations,  notes  of 
quotation— writings  often  very  voluminous,  swollen  with 
citations  of  alleged  laws?'  In  other  cases  of  lunacy  are 
noticed  peculiar  modes  of  construction,  words  and  expres- 
sions both  original  and  incomprehensible,  such  as  are  famil- 
iar to  every  psychological  physician.  The  first  stages  of 
paralysis  are  characterized  by  flightiness  of  writing,  omis- 
sion of  words  and  sentences,  blots,  etc."  1  Wharton  & 
Stille's  Med.  Juris.,  §387. 

The  witness,  who  showed  himself  thoroughly  competent, 
described  in  a  very  intelligent  manner  the  characteristics  of 
the  written  compositions  of  the  insane.  He  called  attention 
to  the  absence  of  these  peculiarities  in  the  letters  written  by 
the  appellant.  Upon  the  basis  of  the  coherency  and  consist- 
ency of  these  letters,  the  omission  of  everything  fantastic  or 
absurd,  their  apparent  adherence  to  the  facts  of  the  situation 
of  the  writer,  the  quality  and  regularity  of  the  handwriting, 
and  other  features  pointed  out  by  the  witness,  he  expressed 
the  opinion  that,  at  the  time  they  were  written,  the  appellant 
was  of  sound  mind.  That  this  evidence  was  competent,  we 
entertain  no  doubt.  The  foundation  on  which  the  opinion 
rested  was  fully  made  known  to  the  jury,  and  they  had  the 
means  of  estimating  its  weight  and  value. 

The  objection  that  there  were  other  letters  in  the  posses- 
sion of  the  State,  written  by  appellant,  and  that  all  should  be 
read,  or  none,  was  not  deseiTing  of  serious  consideration. 
The  State  had  the  right  to  introduce  such  of  the  letters  as  it 
deemed  necessary,  and  to  withhold  all  others  in  its  possession. 

(7)  The  giving  of  instructions  numbered  twenty-two  and 
twenty-four,  and  the  refusal  of  the  court  to  give  instructions 
numbered  twenty,  thirty-six,  thirty-eight  and  thirty-nine 
are  next  complained  of. 

Instruction  number  twenty-two  was  in  these  words:     "A 
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man  with  ordinary  will  power,  which  is  unimpaired  by  dis- 
ease, is  required  by  law  to  govern  and  control  his  passions. 
If  he  yields  to  wicked  passions,  and  purposely  and  maliciously 
slays  another,  he  cannot  escape  the  penalty  prescribed  by  law 
upon  the  ground  of  mental  incapacity.  That  state  of  mind 
caused  by  wicked  and  ungovernable  passions,  resulting  not 
from  mental  lesion,  but  solely  from  evil  passions,  constitutes 
that  mental  condition  which  the  law  abhors,  and  to  which 
the  term  malice  is  applied/^ 

The  objection  taken  to  the  foregoing  instruction  is  that 
"the  evidence  in  this  cause  clearly  showed  appellant  to  have 
been  a  man  of  unsoimd  mind,  and  under  that  condition  there 
could  not  be  a  conscious  violation  of  law."  If  "the  evidence 
clearly  showed  that  the  appellant  was  a  person  of  unsound 
mind,"  then  the  instruction  could  do  him  no  harm.  It  was 
expressly  confined  to  "a  man  of  ordinary  will  power,  unim- 
paired by  disease."  The  attempted  definition  of  malice  was 
neither  clear  nor  accurate,  but  the  obscurity  of  the  language 
used  by  the  court  was  not  calculated  to  injure  the  appellant. 

By  the  twenty-fourth  instruction,  the  jury  were  told  that 
"a  reasonable  doubt  as  to  the  sanity  of  the  defendant  may 
arise  upon  the  evidence  of  the  State,  whether  the  defendant 
introduce  any  evidence  on  the  subject  or  not,  and  wherever 
insanity  has  once  been  shown  to  exist,  it  will  be  presumed  to 
have  continued  until  the  contrary  has  been  shown  by  the 
evidence."  The  correctness  of  this  instruction  is  questioned 
because  it  failed  to  state  that,  where  insanity  has  once  been 
shown  to  exist,  it  will  be  presumed  to  have  continued  until 
the  contrary  has  been  shown  by  the  evidence  beyond  a 
redsonahle  dovbt. 

The  jury  were  repeatedly  told  in  other  general  instruc- 
tions given  by  the  court  that  they  could  not  convict  the 
defendant  unless  his  guilt  was  established  beyond  a  reasona- 
ble doubt.  They  were  further  instructed  that  if,  after  duly 
considering  all  the  evidence  in  the  cause,  there  existed  in  the 
minds  of  the  jury  a  reasonable  doubt  of  the  sanity  of  the 
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accused  at  the  time  of  the  commission  of  the  crime  alleged, 
they  should  acquit  him.  In  view  of  the  full  and  careful 
instructions  upon  the  issue. of  insanity,  and  the  proof  con- 
cerning the  same,  we  cannot  believe  that  the  failure  of  the 
court  to  repeat  the  words,  "beyond  a  reasonable  doubt'*,  in 
the  twenty-fourth  instruction,  operated  to  the  prejudice  of 
the  appellant.  Hauk  v.  SiatCy  148  Ind.  238;  Goodwin  v. 
State,  96  Ind.  660.  But  upon  another  ground  the  instruc- 
tion, even  if  it  had  been  erroneous,  was  harmless.  There  was 
no  proof  in  the  case  that  the  appellant  at  any  time  had  been 
insane.  Consequently,  he  was  not  entitled  to  an  instruction 
as  to  the  presumption  that  insanity,  once  shown  to  exist,  is 
presumed  to  continue,  and  he  could  not  be  injured  by  an 
instruction,  even  if  imperfect  or  incomplete,  applicable  only 
to  a  state  of  facts  which  was  not  established  by  the  proof. 

It  ifl  also  contended  that  the  court  should  have  given  in- 
structions numbered  twenty,  thirty-six,  thirty-eight  and 
thirty-nine,  as  requested  by  appellant.  The  substance  of 
instructions  numbered  twenty  and  thirty-six  was  contained 
in  other  instructions  given  by  the  court.  Instruction  num- 
ber thirty-eight  was  an  unnecessary  refinement  upon  the 
direction,  repeated  again  and  again  in  the  charge,  that,  before 
the  jury  could  convict,  they  must  be  satisfied  of  the  guilt  of 
the  defendant  beyond  a  reasonable  doubt,  and  that,  unless 
every  material  fact  alleged  in  the  indictment  and  necessary 
to  constitute  his  guilt  of  the  crime  charged  was  estabUshed 
beyond  a  reasonable  doubt,  they  must  acquit  him. 

The  court  refused  to  give  the  thirty -ninth  instruction  asked 
for  by  appellant,  which  was  as  follows:  "It  is  a  rule,  univer- 
sally observed,  that  men  in  the  business,  social,  and  ordinary 
dffairs  of  life,  as  well  as  in  the  commission  of  crime,  act  from 
motive.  It  is  proper,  therefore,  for  you,  as  bearing  upon 
the  soundness  or  unsoundness  of  defendant's  mind  at  the 
time  of  the  commission  of  the  alleged  crime,  to  consider 
what  reason,  if  any,  the  defendant  had  for  committing  the 
crime  charged  against  him  in  this  cause.     This  is  true  for 
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the  reason  that  if,  after  you  have  examined  and  weighed  all 
the  evidence  in  the  cause,  you  believe  that  the  defendant 
had  no  motive  for  the  commission  of  the  alleged  crime,  and 
in  that  event  it  is  for  you  to  say  whether  the  absence  of  a 
motive  to  commit  the  crime  is  not  a  persuasive  circumstance 
in  favor  of  the  defendant's  plea  of  unsoundness  of  mind." 

The  instruction  tendered  was  objectionable  upon  many 
grounds,  and  the  court  properly  refused  to  give  it.  Whether 
men  in  the  commission  of  crime  universally  act  from  motive 
was  a  question  the  court  had  no  right  to  determine  as  a  mat- 
ter of  law.  That  men  always  act  from  motive  in  the  com* 
mission  of  crime  is  not  universally  admitted. 

It  is  observed  by  Blackford,  J.,  in  Sumner  v.  StaUy  5 
Blackf.  579,  36  Am.  Dec.  561,  that  "It  is  easy  to  conceive 
that  the  evidence  in  the  case  now  before  us  might  not  be 
sufficient  to  proauce  on  the  minds  of  the  jury  an  absolute 
certainty  of  the  defendant's  guilt,  nor  to  prove  that  he  had 
any  motive  to  commit  the  crime  charged,  and  yet  it  might 
be  strong  enough  to  satisfy  the  jury  beyond  a  reasonable 
doubt  that  he  was  guilty."  It  is  said  that  there  may  be 
crimes  without  motive.  Wharton  &  Stille's  Med.  Juris. 
§405;  Wharton  Crim.  Ev.,  §784.  It  is  certainly  true  that 
in  numerous  cases  the  motive  for  the  crime  is  not  apparent. 
But  the  instruction,  as  tendered,  was  self-contradictory  and 
meaningless.  It  asserted,  without  qualification  or  exception, 
that  all  men,  sane  and  insane,  acted  from  motive;  and  that 
if  the  jury  found  that  the  defendant  had  no  motive  for  the 
commission  of  the  alleged  crime,  they  might  consider  such 
absence  of  motive  as  a  persuasive  circumstance  in  support  of 
his  plea  of  insanity.  A  court  cannot  be  required  to  adopt 
as  its  own,  and  become  responsible  for,  inconsistent  and  imin- 
telligible  statements  of  the  law.  Besides,  the  instruction  was- 
not  pertinent  to  the  facts  proved,  and  for  that  reason  the 
appellant  was  not  entitled  to  it. 

The  evidence  left  no  room  for  doubt  as  to  existence  and 
precise  nature  of  the  motives  by  which  the  appellant  was 
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actuated.    Not  a  drcninstance  in  the  proof  gave  color  to  the 
theory  that  the  homicide  was  the  result  of  a  delusion,  or  an 
insane  impulse.    The  situation  was  utterly  unlike  that  of  a 
kind  husband,  of  moral  habits,  living  in  proper  relations  of 
mutual  confidence  and  affection  with  a  pure  and  virtuous 
wife,  who  suddenly  slays  her  without  apparent  cause,  and 
.  then  makes  a  desperate  attempt  upon  his  own  life.    On  the 
contrary,  the  relations  between  the  appellant  and  his  para- 
mour and  victim  were  immoral  and  illicit.    Her  character 
and  mode  of  life  kept  him  unhappy  and  jealous.    His  own 
diseased  condition  soured   and  embittered   him,,   and  the 
repugnance  for  him  manifested  by  the  woman  in  the  latter 
part  of  their  acquaintance  inflamed  his  resentment  against 
her.    When  he  found  that  he  could  no  longer  enjoy  the 
favor  of  his  mistress,  he  determined  to  destroy  her  life,  and 
to  put  an  end  to  his  own.     In  executing  this  purpose,  he 
exhibited  a  reckless  disregard  of  consequences  by  no  means 
iHicommon  in  persons  in  his  situation.    His  evil  habits,  vile 
^J^sociations,  and  depraved  course  of  conduct  tended  directly 
^oif^ajrd  a  catastrophe  of  crime.    The  motives  for  that  crime, 
fi/pai-ent  in  every  feature  of  the  case,  were  jealousy,  disap- 
PoiTx^trMztienty  and  mortification.    In  this  state  of  the  evidence, 
*^  -i^KiQtruction  that  absence  of  motive  might  be  considered 
^sa   cs^Tcumstance  indicating  insanity  was  wholly  out  of  place, 
^^4   c^ould  have  had  no  other  effect  than  to  bewilder  the  minds 
^^  t  h  ^^  jury.    Where  there  is  any  evidence  of  the  existence 
^^^     ^xmaterial  fact,  a  party  is  not  entitled  to  an  instruction 
^8 1<->      ^jjg  effect  of  a  total  failure  of  proof  of  such  fact. 

^^ter  an  adjournment  of  the  court  at  noon,  and  while  it 

^aa      "»>^<>t  in  session,  in  the  absence  of  the  counsel  for  the 

fetat^  ^     ^jjg  attorneys  for  appellant  privately  asked  the  judge 

Oitxx^a^   court  to  send  the  jury  out  of  hearing  while  they  sub- 

inittr^>^;^  a  motion  founded  upon  the  alleged  misconduct  of 

^ji^  ^^the  attorneys  for  the  State  during  the  argument.  This, 

^udge,  in  the  same  private  conversation,  said  he  would 

^^  do.    The  denial  of  the  request  so  made  is  one  of  the  rea- 
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SOBS  assigned  for  a  new  trial,  and  it  is  now  urged  as  a  ground 
of  reversal  of  the  judgment.  This  action^  on  the  part  of 
counsel  for  appellant,  was  unprecedented,  and  a  matter 
privately  discussed  and  determined  during  an  adjournment 
of  the  court  constitutes  no  part  of  the  proceedings  in  the 
cause,  and  is  not  subject  to  review  by  this  court. 

The  last  point  made  for  appellant  is  that  a  new  trial  should 
have  been  granted  on  account  of  the  misconduct  of  one  of 
the  attorneys  for  the  State  in  referring  in  the  closing  argu- 
ment to  the  failure  of  the  defendant  to  testifv.  It  is  ex- 
tremely  doubtful  whether  this  question  is  properly  presented 
by  the  record.  The  objection  is  stated  in  the  motion  for  a 
new  trial  as  misconduct  of  the  prosecutor,  and  as  error  of  law 
occurring  at  the  trial.  But  misconduct  of  the  prevailing 
party  is  not  a  ground  for  a  new  trial  in  a  criminal  cause; 
and  error  of  law  occurring  at  the  trial  can  hardly  be  said  to 
have  taken  place,  where  an  objection  was  sustained  and  a 
decision  made  in  favor  of  the  appellant.  The  objectionable 
words  were  the  following:  "The  defendant  in  this  cause 
has  not  gone  upon  the  stand  to  testify  because  *  *  *." 
The  appellant  by  his  counsel  objected  to  the  statement  at  the 
time  it  was  made,  and  his  objection  was  sustained.  The 
judge  stopped  the  attorney  for  the  State,  and  immediately 
instructed  the  jury  in  these  words:  "It  is  wholly  improper 
for  any  remark  to  be  made  concerning  the  defendant's  fail- 
ure to  testify,  and  it  is  wholly  improper,  gentlemen,  for  you 
to  consider  that  fact  when  you  retire  to  your  jury  room.  It 
is  wholly  improper  for  you  to  refer  to  the  fact  in  the  jury 
room  that  he  did  not  testify.  He  has  the  right,  under  the 
law,  not  to  testify,  and  he  has  availed  himself  of  that  right, 
and  the  jury  cannot  draw  any  inference  from  it,  and  consider 
it  in  any  respect  against  him,  and  you  cannot  refer  to  it  in 
your  jury  room."  To  this  instruction,  the  appellant  ex- 
cepted. Nothing  more  was  done  by  appellant  concerning 
the  supposed  misconduct  of  the  prosecutor  while  the  court 
remained  in  session,  except  that  it  was  assigned  as  one  of  the 
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reasons  for  a  new  trial.    Counsel  for  appellant  now  insist  with 
great  force  and  earnestness  that  for  this  violation  of  the  rule 
of  the  statute  the  judgment  should  be  reversed.    The  section 
of  the  statute  prohibiting  any  reference  to  the  failure  of  the 
defendant  to  testify  in  a  criminal  case  is  as  follows:    "The 
following  persons  are  competent    as    witnesses:     *     *     ♦ 
Fourth.    The  defendant  to  testify  in  his  own  behalf.    But 
if  the  defendant  do  not  testify,  his  failure  to  do  so  shall 
xiot  be  commented  upon,  or  referred  to  in  the  argument  of 
the  cause,  nor  commented  upon,  referred  to,  or  in  any  man- 
lier considered  by  the  jury  trying  the  same;  and  it  shall  be 
the  duty  of  the  court  to  instruct  the  jury  as  to  their  duty 
binder  the  provisions  of  this  section."     §1867  Bums  1894. 
Id  some  of  the  earlier  cases,  decided  soon  after  the  enactment 
0/  tie  provisions  above  set  out,  it  was  held  that  any  reference 
^  thG  argument  by  counsel  for  the  State  to  the  fact  of  the 
-^'iiix^e  of  the  defendant  to  testify  was  cause  for  a  new  trial. 
^an^   V.  State,  56  Ind.  182,  26  Am.  Rep.  19;  Showalter  v. 
^ia.^^^  84  Ind.  562.     Other  decisions  indicate  a  disposition 
^^  "fcli«  part  of  this  court  to  adopt  a  less  stringent  rule,  and 
»o  cl  o  "t ermine  questions  arising  under  this  section  of  the  stat- 
ore  nearly  in  accordance  with  the  principles  by  which 
lided  in  analogous  cases  under  the  criminal  code.    In 
un  V.  State,  111  Ind.  563,  the  court  held  that  in  the 
<;e  of  a  motion  by  the  defendant  to  set  aside  the  sub- 
oi,  and  discharge  the  jury,  there  was  no  available  error 
Tising  the  motion  on  account  of  the  alleged  misconduct 
prosecuting  attorney  in  his  opening  statement.     And, 
•^6  V.  State,  144  Ind.  569,  this  language  was  used:    *T[n 
"esent  case  it  was  the  privilege  of  the  appellant  to  have 
and  insisted  upon  some  action  of  the  trial  court,  with 
Mice  to  the  alleged  misconduct,  and  to  have  based  his 
aon  upon  the  court's  ruling.     Without  doing  so  lie 
'ies  the  position  of  the  complaining  party  in  the  case 
^  ^^«3:x   "v^hich  we  have  first  quoted,  namely,  of  taking  an  excep- 

^o  the  conduct  of  the  attorney  and  not  to  any  ruling 
court." 
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In  the  cafie  before  us,  the  objection  of  the  appellant  to 
the  offensive  remark  of  the  attorney  for  the  State  was  sus- 
tained as  soon  as  made,  and  the  court  instantly  charged  the 
jury,  in  clear  terms,  as  to  the  impropriety  of  the  remark,  and 
their  duty  to  discharge  from  their  minds  all  consideration  of 
the  fact  *hat  the  defendant  had  failed  to  testify.  Having  had 
this  ruling  in  his  favor,  the  appellant,  without  further  objec- 
tion, and  without  any  motion  to  set  aside  the  submission  and 
discharge  the  jury,  proceeded  with  the  trial.  As  he  adopted 
this  course,  and  took  his  chances  for  an  acquittal,  he  must 
be  held  to  have  waived  the  right,  even  if  such  right  existed, 
to  withdraw  the  case  from  the  jury.  But  we  are  inclined 
to  think  that  misconduct  of  the  character  alleged  on  the  part 
of  the  attorney  for  the  State  does  not  in  every  instance 
constitute  such  incurable  error  as,  ipso  facto,  entitles  a 
defendant  to  a  new  trial,  even  where  the  question  is  properly 
reserved  and  presented.  It  must  be  presumed  that  the  juiy 
are  men  of  sense,  and  that  they  will  obey  the  admonition 
of  the  court  when  told  that  they  must  not  permit  the  refer- 
ence to  the  failure  of  the  defendant  to  testify,  to  influence 
their  minds.  In  most  other  instances,  when  the  pbjectioii 
to  incompetent  testimony,  the  use  of  improper  language,  or 
other  misconduct  on  the  part  of  counsel,  is  sustained,  and 
the  jury  are  promptly  and  sufficiently  advised  upon  the  ques- 
tion so  presented,  it  is  held  that  the  party  injured  has  obtained 
all  the  relief  which  he  can  justly  claim.  While  a  violation  of 
the  statute  forbidding  comment  upon,  or  reference  to  the 
failure  of  a  defendant  in  a  criminal  cause  to  testify,  is  inex- 
cusable on  the  part  of  the  offending  attorney,  and  deserving 
of  the  severest  censure  of  the  court,  we  do  not  think  that 
it  should,  in  all  cases,  have  the  extreme  effect  of  arresting 
tlie  cause,  and  conipellinfr  the  court  to  grant  a  new  trial, 
where  reasonable  and  prompt  measures  are  taken  by  the 
court  to  prevent  any  injurious  effect  from  such  unprofes- 
sional and  indefensible  conduct.  Pigg  v.  State,  145  Ind. 
560;  Lewis  v.  Staie^  137  Ind.  344;  Livingston  v.  State^  141 
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Ind.  131;  Lingqnist  v.  State^  153  Ind.  542,  and  cases  cited. 
Gross  violations  of  the  rule,  or  a  refusal  or  failure  on  the  part 
of  the  offending  counsel  to  heed  the  admonition  of  the  court 
when  told  to  refrain  from  such  comment  or  reference,  would, 
doubtless,  justify  the  court  in  sustaining  a  motion  to  set  aside 
the  submission,  and  order  a  new  trial.  We  hold,  therefore, 
that  the  proceedings  of  the  court  upon  the  objection  to  the 
improper  language  used  by  the  attorney  for  the  State  were 
correct,  and  that  the  appellant  was  not  entitled  to  a  new 
trial  on  account  of  such  misconduct. 

Upon  a  careful  and  thorough  examination  of  all  the  evi- 
dence in  this  case,  we  are  convinced  that  the  appellant  was 
properly  convicted,  and  that  there  is  no  error  in  the  record. 
Judgment  affirmed. 


Field  v.  Noblett. 

[No.  18,665.    Filed  March  15,  1900.] 

HxTSBAND  AND  WiFK. —  Principal  and  Surety. — Mortgages. — Fore- 
closure.— Defense. — In  action  on  a  note  executed  by  the  wife  alone, 
and  secured  by  a  mortgage  upon  her  separate  real  estate,  the  burden 
is  upon  defendant  to  allege  and  prove  that  she  was  surety  and  not 
principal,    pp.  369,  360. 

Same. — Principal  and  Surety. — Mortgages. — Foreclosure. — An^oer.^^ 
An  answer  in  an  action  to  foreclose  a  mortgage,  alleging  defend- 
ant's ownership  of  the  mortgaged  real  estate,  her  coverture,  that 
the  note  was  given  for  the  debt  of  her  husband,  that  she  signed  it 
as  surety  and  received  no  part  of  the  consideration,  and  that  it  did 
not  inure  to  her  benefit  or  to  the  benefit  of  her  estate  was  sufficient 
within  the  meaning  of  §6964  Bums  1894  to  avoid  the  complaint. 

p.  sea. 

Appeal  and  Error. — Practice.  —  Sustaining  Demurrer  to  Good 
Paragraph  of  Pleading. — Harmless  Error. — It  is  harmless  error  to 
sustain  a  demurrer  to  one  paragraph  of  a  plectding  where  a  remain- 
ing paragraph  contains  all  the  material  allegations  thereof  and 
no  more;  but  the  error  is  not  harmless  if  the  paragraph  allowed  to 
stand  imposes  the  burden  of  adducing  more  or  different  evidence 
than  would  have  been  necessary  under  the  paragraph  erroneously 
condemned.  Kniss  v.  Holbrooke  16  Ind.  App.  229,  disapproved. 
pp.  861,  362. 

From  the  Washington  Circuit  Court.     Reversed. 
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P.  McCaH,  W.  H.  Talbot,  J.  A.  Zaring,  M.  B.  Hottel, 
J,  GileSy  F,  E.  Gavin,  T.  P.  Davis  and  J,  L.  Gavin,  for 
appellant. 

Thomas  B.  Bushirk,  William  Farrell,  B.  K.  EUiott,  W. 
F.  Elliott  and  F.  L.  Littleton,  for  appellee. 

MoNKBy  J. — ^Appellee  sued  upon  a  note  executed  by  appel- 
lant February  14,  1891,  and  to  foreclose  a  mortgage  secur- 
ing the  same  executed  by  appellant  and  her  husband.  The 
complaint  was  in  two  paragraphs  against  appellant;  her  hus^ 
band  having  deceased  before  the  commencement  of  the 
action.  An  answer  in  five  paragraphs  was  filed,  the  first 
being  a  general  denial.  Appellee's  demurrer  for  want  of 
facts  to  each  paragraph  of  said  answer  except  the  first  waB 
sustained  as  to  the  second,  and  third,  and  overruled  as  to  the 
fourth,  and  fifth.  A  reply  was  filed,  and  the  case,  being  at 
issrue,  was  tried  by  the  court,  and  a  finding  made* in  favor 
of  appellee;  and,  over  a  motion  by  appellant  for  a  new  trial, 
judgment  was  rendered  in  favor  of  appellee  against  appel- 
lant on  said  note  and  a  decree  of  foreclosure  on  said  mort- 
gage. The  errors  assigned,  and  not  waived,  call  in  question 
the  action  of  the  court  in  sustaining  appellee's  demurrer  to 
the  third  paragraph  of  answer,  and  in  overruling  appellant's 
motion  for  a  new  trial. 

It  is  alleged  in  the  first  paragraph  of  complaint,  in  sub- 
stance, that  appellant,  on  February  14,  189:j,  by  her  note  of 
that  date,  which  is  filed  with  and  made  a  part  hereof,  and 
marked  Exhibit  A,  promised  to  pay  appellee  $3,000,  with 
interest  at  six  per  cent,  per  annum  from  date;  that  said  note 
is  now  due  and  wholly  unpaid;  that  at  the  same  time  appel- 
lant and  her  husband,  Joseph  J.  Field  (then  in  full  life,  but 
now  deceased),  executed  to  appellee  a  mortgage,  a  copy  of 
which  is  filed  with  and  made  a  part  hereof,  and  marked 
Exhibit  B,  to  secure  the  payment  of  said  note  upon  the 
following  real  estate  (describing  it).  Prayer  for  judgment 
and  decree  of  foreclosure.     The  same  facts  are  alleged  in 
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the  second  paragraph,  and  it  is  also  averred  that  "the  said 
plaintiff,  at  the  special  instance  and  request  of  said  defend- 
ant, loaned  her  the  sum  of  $3,000;  that  prior  to  making  said 
loan  to  said  defendant  she  informed  him  (said  plaintiff)  that 
she  wanted  to  borrow  said  sum  of  $3,000  for  her  own  use 
and  benefit;  that  he  on  said  day  paid  over  to  said  defendant, 
in  her  own  proper  person,  said  sum  of  $3,000."  It  was  also 
averred  in  said  paragraph  that  the  real  estate  described  in 
the  mortgage  was  the  separate  property  of  appellant. 

It  was  alleged  in  the  third  paragraph  of  answer  that  "the 
said  defendant  at  the  time  the  note  and  mortgage  sued  on 
were  executed  was  the  owner  in  fee  simple  of  the  real  estate 
described  in  said  mortgage;  that  at  the  time  said  note  and 
mortgage  were  executed  she  was  a  married  woman,  the  mfe 
of  Joseph  J.  Field;  that  the  note  was  given  for  the  debt  of 
her  said  husband;  and  she  says  she  signed  the  same  as  his 
surety,  receiving  no  part  of  the  consideration  for  the  same, 
and  that  she  executed  said  mortgage  solely  to  secure  his  said 
debt;  that  she  did  not  receive  any  consideration  for  said  note 
and  mortgage,  nor  did  the  same  inure  to  the  benefit  of  her- 
self or  her  estate." 

In  an  action  on  a  note  and  mortgage  executed  by  a  man 
and  his  wife,  the  rule  in  this  State  is  that,  if  it  appears  from 
the  allegations  in  the  complaint  that  the  mortgage  is  upon 
the  separate  real  estate  of  the  wife,  it  must  also  be  shown  by 
proper  allegations  that  the  contract  was  one  the  wife  had 
power  to  make;  in  other  words,  that  she  was  principal,  and 
not  surety,  oV  the  complaint  will  not  be  sufficient  to  with- 
stand a  separate  demurrer  of  the  wife  for  want  of  facts.  The 
burden  of  proving  such  facts  is  upon  the  plaintiff  in  such 
case.  Crisman  v.  Leonard,  126  Ind.  202,  203,  and  cases 
dted;  Yogel  v.  LeichneVj  102  Ind.  55;  Cupp  v.  Camphell,  108 
Ind.  213,  217-223.  But  when  the  complaint  is  upon  a  note 
executed  by  the  wife  alone,  and  secured  by  a  mortgage  upon 
her  separate  real  estate,  there  is  no  presumption  that  she  is 
surety,  and  the  burden  is  upon  her  to  allege  and  prove  that 
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she  executed  the  note  and  mortgage  as  surety,  and  not  as 
principal,  and  the  complaint  in  such  case  is  sufficient, 
although  no  special  facts  showing  that  she  was  principal, 
and  not  surety,  are  alleged.  Crisman  v.  Leonardy  supra, 
and  cases  cited;  Miller  v.  Shields,  124  Ind.  166.  As  the 
note  sued  upon  was  executed  by  appellant  alone,  it  is 
clear,  under  the  rule  stated,  that  as  to  each  paragraph  of  the 
complaint  the  burden  was  upon  her  to  aver  and  prove  that 
she  was  surety  and  not  principal. 

The  allegations  in  the  second  paragraph  that  appellant 
solicited  the  loan  and  represented  that  it  was  for  her  own  use 
and  benefit,  and  that  appellant  paid  the  same  over  to  her, 
may  be  true,  and  appellant's  contract  be  one  of  suretyship 
only.  It  is  settled  in  this  State  that  whether  or  not  a  mar- 
ried woman  is  surety  will  be  determined,  not  from  the 
form  of  the  contract,  nor  from  the  basis  upon  which  the 
transaction  was  had,  but  from  an  inquiry  as  to  whether  or  not 
the  wife  received,  in  person  or  estate,  the  benefit  of  the 
consideration  upon  which  the  contract  rests.  Yogel  v.  Leich- 
ner,  102  Ind.  65,  60;  Nixon  v.  Whitely,  etc.,  Co.,  120  Ind. 
360,  362,  and  cases  cited;  Crisman  v.  Leonard  126  Ind.  202, 
203;  Lackey  v.  Borujf,  152  Ind.  371,  376,  and  cases  cited. 

The  third  paragraph  of  answer  to  the  complaint  avers 
appellant's  ownership  of  the  mortgaged  real  estate,  her  cov- 
erture, that  the  note  was  given  for  the  debt  of  her  husband, 
that  she  signed  it  as  surety,  and  received  no  part  of  the  con- 
sideration, and  that  it  did  not  inure  to  her  benefit  or  the  bene- 
fit of  her  estate.  Her  suretyship  is  averred  in  express  terms, 
and  the  particular  facts  are  set  forth  which  exhibit  such 
suretyship.  Said  paragraph  was  clearly  sufficient.  Boyd 
V.  Radahaugh,  150  Ind.  394,  395,  396,  and  cases  cited. 
This  paragraph  of  answer  brought  appellant  within  the  statr 
ute  which  provides  that  **A  married  woman  shall  not  enter 
into  any  contract  of  suretyship,  whether  as  indorser,  guaran- 
tor, or  in  any  other  manner;  and  such  contract  as  to  her,  shall 
be  void."    §6964  Bums  1894,  §5119  E.  S.  1881  and  Homer 
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1897.  It  is  true  that  a  married  woman  may  be  estopped  by 
her  acts  from  asserting  her  suretyship  in  order  to  avoid  a 
contract.  Ward  v.  Berkshire  Ins.  Co.,  108  Ind.  301;  Vogd 
V.  Leichner^  102  Ind.  55;  Cupp  v.  Campbell^  103  Ind.  213; 
Orr  V.  Whitey  106  Ind.  341.  But,  even  if  it  were  proper  to 
anticipate  a  defense,  the  facts  alleged  in  the  second  paragraph 
are  not  sufficient  to  estop  appellant  from  showing  her  surety- 
ship. The  rule  is  that  when  an  estoppel  is  relied  upon,  it 
must  be  set  forth  with  particularity  and  precision,  and  noth- 
ing can  be  supplied  by  intendment  or  inference,  and,  when 
there  is  ground  for  inference  or  intendment,  it  will  be 
against,  and  not  in  favor  of  an  estoppel.  Dudley  v.  Pigg^ 
149  Ind.  363,  371,  and  cases  cited.  Several  essential  ele- 
ments of  an  estoppel  are  not  set  forth  in  said  second  para- 
graph of  complaint.  Ward  v.  Berkshire  Ins,  Co.y  supra; 
Reverts  v.  Ahbotty  127  Ind.  83,  89;  Hosford  v.  Johnson,^  74 
Ind.  479,  485;  Dudley  v.  Pigg,  supra;  Chaplin  v.  Bakery 
124  Ind.  385,  390.  The  allegations  in  said  second  paragraph 
of  complaint  heretofore  set  forth,  which  were  not  contained 
in  the  first  paragraph,  imposed  no  additional  burden  upon 
appellee.  All  that  was  necessary  to  make  a  prima  facia 
case  against  appellant  under  cither  paragraph  of  the  com- 
plaint was  to  read  in  evidence  the  note  and  mortgage  sued 
upon.  It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  third  paragraph  of  answer. 

It  is  insisted  by  appellee  that  "The  error,  if  any,  in  sus- 
taining the  demurrer  to  the  third  paragraph  of  answer,  was 
harmless,  because  the  same  evidence  was  admissible  under  the 
fourth  paragraph  of  answer."  The  rule  in  this  State  is'  that 
when  a  demurrer  for  want*  of  facts  his  been  erroneously  sus- 
tained to  one  or  more  paragraphs  of  a  pleading,  and  other 
paragraphs  are  left  standing,  under  some  or  all  of  which  the 
pleader  is  entitled  to  the  same  relief  or  defense  without  any 
other  or  greater  evidence  than  would  have  been  required 
under  the  paragraph  or  paragraphs  erroneously  held  bad,  the 
error  is  harmless.    But  the  error  is  not  harmless  if  the  para- 
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graph  or  paragraphs  allowed  to  stand  impose  upon  the 
pleader  the  burden  of  adducing  more  or  different  evidence 
than  would  have  been  necessary  under  the  paragraph  or 
paragraphs  erroneously  condemned.  Hormann  v.  Hart- 
metZy  128  Ind.  353,  354,  355;  Lester  v.  Brier,  88  Ind.  296; 
City  of  Elkhart  v.  Wickwire,  87  Ind.  77,  79;  Caviness  v. 
Rushlon,  101  Ind.  500,  503,  51  Am.  Rep.  759;  Meizger  v. 
Hvbhardj  153  Ind.  189,  195,  196,  and  cases  cited. 

The  fourth  paragraph  of  answer  sets  forth  the  same  facte 
as  the  third,  with  the  additional  element  that  appellee  had 
knowledge  of  the  facts  alleged  in  said  paragraph.  The  court 
by  sustaining  the  demurrer  to  the  third  paragraph  of  answer, 
and  overruling  the  same  to  the  fourth,  adopted  the  theory 
that  appellant,  in  order  to  make  out  her  defense  of  surety- 
i?hip  and  coverture,  was  required,  not  only  to  prove  the  facts 
showing  such  suretyship  and  coverture,  but  that  appellee  had 
knowledge  of  all  such  facts  -when  he  made  the  loan.  This 
theory  was  erroneous,  for  the  reason  that  appellant  was  not 
required  to  allege  or  prove  such  knowledge  on  the  part  of 
appellee.  To  sustain  the  fourth  paragraph  of  answer,  which 
was  held  good,  proof  of  appellee's  knowledge  of  the  fact** 
therein  alleged  was  required,  which  proof  was  not  necessary 
to  sustain  the  third  paragraph  of  answer,  which  the  court 
erroneously  held  insufficient.  As  the  fourth  paragraph, 
therefore,  imposed  a  burden  on  appellant  not  imposed  by  the 
third  paragraph,  which  was  clearly  good,  the  error  of  the 
court  in  sustaining  the  demurrer  to  said  paragraph  was  not 
harmless.  To  the  extent  that  Kniss  v.  HoJhrooky  16  Ind. 
App.  229,  holds  a  contrary  doctrine,  the  same  is  disapproved. 
As  the  questions  presented  by  the  motion  for  a  new  trial  may 
not  arise  on  a  second  trial,  the  same  are  not  considered. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  third  paragraph  of  answer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 
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Thb  Citizens  Street  Railroad  Company  v.  Heath.    

154    963 

[No.  19,002.     Filed  December  22,  1899.]  166  «B1 

Appeal  and  Error.— Certiorari.— 42^datn^«.— Neither  affidavits  nor 
parol  evidence  will  be  accepted  or  considered  for  the  purpose  of 
contradicting  the  facts  averred  in  a  petition  for  a  writ  of  certioraru 
p,  366. 

Samb — Certiorari, — Record. — A  writ  of  certiorari  will  not  be  granted 
for  the  purpose  of  expunging  from  the  bill  of  exceptions  an  exhibit 
embodied  therein  at  the  time  the  bill  was  signed  and  appcoved  bj 
^he  trial  judge,  where  it  is  shown  by  the  record  that  the  original 
bill  was  filed  in  the  clerk's  office  of  the  lower  court  instead  of  a 
transcript  thereof,    jp.  S66. 

Samb. — Record, — Correction. — Certiorari. — Where  a  paper  through 
mistake,  inadvertence,  or  otherwise,  has  been  improperly  made  a 
part  of  the  bill  of  exceptions  the  remedy  is  to  apply  to  the  lower 
court  to  have  the  bill  properly  corrected,  and,  when  so  corrected,  it 
may  be  brought  to  the  Supreme  Court  by  a  writ  of  certiorari, 
pp.  366,  367. 

From  the  Hendricks  Circuit  Court.  Petition  for  certir 
orari  granted  in  part  and  denied  in  part. 

Ferdinand  Winiery  W.  H.  Lattay  E.  0.  Hogate  and  J.  L. 
Clarky  for  appellant. 

W.  J.  Becketty  for  appellee. 

JoRDAK,  J. — Appellee  in  this  cause  has  filed  an  applica- 
tion for  a  writ  of  certiorari  to  be  issued  to  the  clerk  of  the 
lower  court  to  correct  certain  alleged  errors  and  omissions 
existing  in  the  record  of  the  appeal  filed  in  this  court.  The 
application  is  duly  verified  by  the  oath  of  the  petitioner,  and 
substantially  states  that  the  plaintiff's  bill  of  exceptions  num- 
ber two  is  defective  in  this:  That  what  purports  to  be 
Exhibit  A  at  page  154  of  the  stenographer's  report  of  the 
evidence,  as  incorporated  in  the  bill  of  exceptions,  is  not  the 
original  Exhibit  A,  and  is  not  a  copy  of  the  said  exhibit;  that 
appellee  never  at  any  time  agreed  to  substitute  what  purports 
to  be  Exhibit  A  for  the  original  thereof,  and  he  never  agreed 
that  what  purports  to  be  such  exhibit,  in  said  transcript  at 
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page  154,  was  a  copy  of  the  original  Exhibit  A,  and  never 
authorized  any  one  to  make  an  agreement  for  him  to  the 
above  effect,  etc. 

It  is  further  charged  that  the  record  in  this  cause  is  also 
defective  in  this:  That  the  complaint  is  not  properly  or  cor- 
rectly copied  into  the  transcript;  that  what  purports  to  be  a 
copy  of  the  complaint,  as  set  forth  in  said  transcript,  com- 
mencing at  page  three  and  extending  to  and  including  page 
'five,  is  not  a  true  copy  of  said  original  complaint;  that  the 
clerk  of  the  lower  court,  in  copying  said  complaint,  has 
omitted  therefrom  "words",  "phrases"  and  "clauses";  and 
what  appellee  alleges  is  a  true  and  correct  copy  of  the  com- 
plaint is  set  out  in  the  petition. 

It  is  further  alleged  and  specified  in  the  application  that 
the  words  omitted  by  the  clerk  in  transcribing  said  complaint 
are  the  following,  to  wit:  The  words  "as  aforesaid"  have 
been  omitted  between  the  words  "signal"  and  "the",  in  line 
twenty-seven,  page  four  of  said  transcript;  also  that  the 
words  "without  fault  on  her  part  or  part  of  plaintiff"  have 
been  omitted  in  said  transcript  between  the  words  *T)ack" 
and  "causing",  in  line  eleven,  page  five  of  the  transcript. 
Also  that  the  words  "so  received"  have  been  omitted  between 
the  words  "injuries"  and  "have",  in  line  sixteen,  page  four 
of  the  transcript.  The  transcript,  it  is  charged,  is  further 
defective  in  this,  to  wit:  The  word  "execution"  has  been 
omitted  from  plaintiff's  amended  second  paragraph  of  the 
reply  to  defendant's  second  paragraph  of  answer,  and  the 
word  "exclusive"  has  been  substituted  therefor,  in  line  six- 
teen, page  fifty-two  of  the  transcript.  What  is  alleged  to  be 
a  perfect  copy  of  the  amended  second  paragraph  of  plain- 
tiff's reply  to  defendant's  amended  second  paragraph  of 
answer  is  set  out  in  the  petition.  It  is  further  averred  that 
all  of  said  omissions,  insertions  and  erroneous  entries  are 
prejudicial  to  plaintiff's  rights  in  this  court,  and  that  a  correc- 
tion of  said  record  is  necessary  and  material  to  the  legal 
rights  of  appellee,  and  for  a  proper  determination  of  said 
cause. 
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The  petitioner  prays  that  the  court  direct  a  writ  of  certio- 
rari to  iaene  requiring  the  clerk  of  the  lower  court  to  certify 
to  this  court  the  following  original  papers,  to  wit:  (1) 
Plaintiff's  original  Exhibit  A,  or  to  show  the  fact,  if  any,  as 
to  why  said  exhibit  can  not  be  produced;  (2)  plaintiff's  origi- 
nal complaint;  (3)  plaintiff's  amended  second  paragraph  of 
reply  to  defendant's  amended  second  paragraph  of  anawer, 
and  for  all  other  and  proper  relief  in  the  premises. 

Appellant,  in  response  to  notice,  has  appeared  to  this  appli- 
cation, and  strenuously  insists  that  the  petition  for  the  writ 
be  in  all  things  denied.  Numerous  affidavits  haye  been  filed 
and  presented  to  the  court  by  appellant  tending  to  contradict 
the  averments  of  the  application  or  petition.  In  order  to 
rebut  or  countervail  the  matters  and  things  stated  in  appel- 
lant's counter-affidavits,  appellee  has  been  diligent  upon  his 
part  in  filing  and  presenting  affidavits;  and  an  issue  in  respect 
to  the  truth  of  the  averments  of  the  application  is,  under 
these  several  affidavits,  attempted  to  be  raised  by  the  par- 
ties, which  this  court  is  asked  to  determine  upon  the  state- 
ments therein  made  by  the  respective  affiants.  This  we  de- 
cline to  do,  and  it  is  needless,  perhaps,  to  say  that  we  have  not 
considered  the  affidavits  in  question,  for  the  reason  that, 
under  a  well  settled  rule  of  practice  pertaining  to  the  hearing 
of  a  petition  for  a  writ  of  certiorari,  neither  affidavits  nor 
parol  evidence  will  be  accepted  or  considered  by  the  court  for 
the  purpose  of  contradicting  such  petition.  Ewbank's  Man- 
ual, §212.  "While  affidavits  in  support  of  a  petition  may  be 
received  and  considered,  still,  as  a  general  rule,  when  the 
petition  is  duly  verified,  and  discloses  merits  under  the  facts 
therein  stated,  the  court  will  usually  grant  the  writ  from 
the  prima  facie  case  presented  under  the  petition.  Vol.  4 
Ency.  PI.  &  Pr.  pp.  197,  198.  Of  course  we  may,  and 
usually  do,  when  it  is  deemed  essential  to  a  proper  hearing 
of  an  application  for  a  writ  of  certiorari^  inspect  the  record 
on  file  in  the  particular  appeal.  A  part  of  the  relief  de- 
manded by  the  petitioner  is  that  this  court,  by  means  of  the 
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writ,  expunge  from  the  biU  of  exceptions  what  he  denomi- 
nates  a  "false  exhibit".  An  examination  of  the  record  on 
file  in  this  cause  discloses  that  the  bill  of  exceptions,  embrac- 
ing the  evidence  given  upon  the  trial  below,  is  the  original 
bill  filed  in  the  oflice  of  the  clerk  of  the  lower  court,  and  that 
the  same,  instead  of  a  transcript  thereof,  has  been,  under  the 
authority  of  the  statute,  duly  certified  to  this  court.  It 
further  appears,  by  inspection  of  the  bill,  that  what  purports 
to  be  Exhibit  A,  given  in  evidence,  is  copied  into  and  made 
a  part  of  said  bill  of  exceptions.  The  trial  judge,  who  signed 
the  bill,  certifies  therein  that  it  is  a  true  and  correct  bill  of 
exceptions  containing  all  of  the  evidence  given  upon  the  trial 
of  the  cause. 

The  settling  of  a  bill  of  exceptions,  so  as  to  cKuse  it  to 
express  or  speak  the  truth,  is  a  judicial  act,  and  it  is  the 
duty  of  the  trial  judge  to  ascertain  if  the  bill  is  complete  and 
correct  before  he  signs  it.  Elliott's  App.  Proc.  §§798,  810. 
This  court  has  repeatedly  asserted  that  a  bill  of  exceptions^ 
properly  within  the  record  of  a  cause  on  appeal,  "imports 
absolute  verity"  and  can  not,  in  this  court,  be  contradicted, 
except  only  such  contradictions  as  aflirmatively  appear  from 
the  bill  itself. 

What  the  petitioner  seems  in  part  to  be  seeking,  as  pre- 
viously said,  is  to  have  this  court  amend  or  change  the  bill 
in  question  by  expunging  therefrom  the  paper  in  dispute, 
which  paper  appears  to  have  been  embodied  therein  at  the 
time  the  bill  was  signed  and  approved  by  the  trial  judge. 
li  we  were  to  make  the  change  desired,  it  would  not  be 
correcting  the  record  in  this  court  so  as  to  make  it  respond 
to  the  record  as  made  below,  but  we  would  be  making  a 
record  diflFerent  from  that  made  in  the  lower  court.  This,  it 
is  clear,  we  are  not  authorized  to  do.  If  the  paper  in  contro- 
versy, through  mistake,  inadvertence,  or  otherwise,  has  been 
improperly  made  a  part  of  the  bill,  then  the  remedy  of  the 
appellee  is  to  apply  to  the  lower  court  to  have  the  bill 
properly  corrected,  and,  when  so  corrected,  it  may  be  brought 
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to  this  court  by  a  \vrit  of  certiorari.  Drake  v.  State,  145 
InA  210;  Elliott's  App.  Proc.  §206;  Burton  v.  Ferguson, 
69  Ind.  486;  Ewbank's  Manual,  §§34,  37.  In  the  case 
last  cited,  there  was  an  attempt  to  show  to  this  court,  by 
affidavits,  that  the  bill  of  exceptions  in  that  cause  was 
altered  after  it  had  been  signed  by  the  trial  judge.  Wor- 
den,  J.,  speaking  for  the  court  in  that  appeal,  said:  "We 
can  not  try  the  correctness  of  a  record  on  affidavit,  but  must 
take  it  as  correct,  as  it  comes  up  to  us  under  the  hand  and 
seal  of  the  clerk  of  the  court  below.  If  it  is  wrong,  the 
remedy  of  the  party  complaining  is  to  have  it  corrected  in 
the  court  below,  and  the  corrected  record  may  be  sent  to  us 
on  certiorari.^^ 

So  far  as  rule  thirty-two  of  this  court  can  be  said  to  be  in 

conflict  with  this  opinion,  in  regard  to  the  holding  herein, 

that  counter-affidavits  will  not  be  considered  to  contradict 

a  petition  for  a  writ  of  certiorari,  it,  to  that  extent,  must  be 

deemed  to  be  rescinded. 

We  conclude,  therefore,  that  appellee  is  entitled  to  be 

airarded  the  writ  to  have  the  complaint  upon  which  the 

^nfio  was  tried  below  correctly  certified  to  this  court,  and 

^o     to  have  certified  his  amended  second  paragraph   of 

^ply    to  the  defendant's  amended  second  paragraph  of  its^ 

^^  ^"^^r.     The  petition,  so  far  as  it  seeks  to  secure  the  writ 

to  ^:ac:;jDunge  Exhibit  A,  as  it  appears  in  the  bill  of  exceptions, 

^  ^o:»r  the  reasons  stated,  denied.    If  the  clerk  of  the  lower 

^^^■^**     shall  be  satisfied  that  the  pleadings  mentioned  herein, 

^^^      "^^?"hich  the  writ  is  allowed,  have  been  already  correctly 

^^'^^^^^i^d  to  this  court,  as  they  actually  existed  upon  the  trial 

^^  *^1^^  cause,  he  can  return  the  facts  accordingly.    The  clerk 

^'  ^^  i  ^  court  will  issue  forthwith  a  writ  of  certiorari  as  herein 

'«d. 
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Rat  v.  Moorb,  Administrator. 

[No.  18,792.    FUed  March  27,  1000.] 

Afpellatb  CoTmT.-^urisdiction, ^Decedents'  Eatates^^The  Appel- 
late Court  has  jurisdiction  of  all  oases  wherein  claims  against  de* 
cedents'  estates  are  allowed,  or  allowance  refused. 

V 

From  the  Montgomery  Circuit  Court.  Transferred  to  ike 
Appellate  Court. 

Paul,  Van  CUave  &  Paul,  A.  D.  Thomas  and  W.  T. 
Whittington,,  for  appellant 
jB.  Ctane  and  A.  B.  Anderson^  for  appellee, 

MoNxs,  J. — ^Appellant  filed  a  verified  claim  against  the 
estate  of  Eli  H.  Dick,  deceased,  on  a  note  for  t$lO,000,  alleg- 
ing that  there  was  due  thereon  the  sum  of  $10,722,  which 
was  wholly  unpaid.  Said  claim  was  placed  on  the  appear- 
ance docket,  and  afterwards  transferred  to  the  issue  docket 
for  trial.  The  cause  was  tried  by  a  jury,  and  a  verdict  re- 
turned in  favor  of  appellee,  upon  which,  over  appellant's 
motion  for  a  new  trial,  judgment  was  rendered  against  ap- 
pellant 

It  is  provided  in  the  sixth  clause  of  §1336  Burns  1894 
that  the  Appellate  Court  shall  have  exclusive  jurisdictioa 
of  appeals  in  all  cases  wherein  claims  against  decedents' 
estates  are  allowed,  or  allowance  refused.  In  this  case  the 
allowance  was  refused,  and  the  jurisdiction  of  this  appeal  is 
in  the  Appellate  Court,  unless  some  other  clause  or  section 
gives  jurisdiction  to  this  court. 

The  classes  of  cases  of  which  the  Appellate  Court  is  given 
exclusive  jurisdiction  by  all  the  clauses  of  §1336  Bums  1894, 
except  the  second  and  third,  do  not  depend  upon  the  amount 
in  controversy,  but  the  jurisdiction  in  those  cases  is  in  the 
said  court  without  regard  to  the  amount  in  controversy. 

The  second  clause  of  said  section  gives  exclusive  jurisdic- 
tion to  the  Appellate  Court  of  all  appeals  from  judgments 
rendered  in  the  cases  which  originated  before  a  justice  of  thr* 
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peace,  and  in  which  the  amount  in  controversy^  excluaiye  of 
interest  and  costs,  exceeds  $50. 

The  third  clause  of  said  section  gives  exdneive  jurisdic- 
tion to  the  Appellate  Court  of  all  actions  for  the  recovery  of 
a  money  judgment  only,  where  the  amoimt  in  controversy, 
exclusive  of  costs,  does  not  exceed  $3,500. 

Section  1337  Bums  1894  provides  that  the  Appellate 
Court  shall  also  have  jurisdiction  in  all  cases  for  the  fore- 
closure or  the  enforcement  of  liens  of  purely  statutory  ori- 
gin, where  the  amount  in  controversy  does  not  exceed  the 
sum  of  $3,600. 

It  is  provided  in  said  §1336  Bums  1894,  that  the  Appel- 
late Court  shall  not  have  jurisdiction  in  any  of  the  cases 
mentioned  therein,  if  the  constitutionality  of  a  statute,  fed- 
eral or  State,  or  the  validity  of  an  ordinance  of  a  municipal 
corporation  is  in  question,  and  such  question  is  duly  pre- 
sented, or  when  the  title  to  real  estate  is  in  issue,  or  if  the 
same  is  a  suit  in  equity,  meaning  thereby  such  a  case  as  was 
known  and  recognized  prior  to  the  18th  day  of  June,  1852, 
as  a  suit  of  equitable  cognizance,  and  wherein  a  specific 
decree  was  appropriate  and  essential.  It  is  settled  that  the 
jurisdiction  of  all  appeals  not  expressly  given  to  the  Appel- 
late Court  is  in  the  Supreme  Court.  Elliott's  App.  Proc. 
§§25,  26,  34,  35;  Ewbank's  Manual,  §58;  Ex  parte  Sweeney , 
126  Ind.  583. 

It  is  evident  that  all  appeals  of  which  the  Appellate  Court 
IS  given  exclusive  jurisdiction,  except  those  specified  in  the 
second  and  third  clauses  of  said  §1336,  supra^  and  §1337 
Bums  1894,  the  same  is  given  without  regard  to  the  amount 
in  controversy.  Elliott's  App.  Proc.  §§65,  66,  70;  Ewbank's 
Manual,  §69. 

Jurisdiction  of  this  appeal  is  expressly  given  to  the  Appel- 
late Court  by  clause  six  of  §1336,  supra^  and  as  it  does  not 
fall  within  any  of  the  exceptions  mentioned  in  said  section, 
although  the  amount  in  controversy  is  over  $3,500,  the  juris- 
diction is  in  said  court.  This  cause  is  therefore  transferred 
to  the  Appellate  Court 
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■i64  874|    ^TNA  Life  Insurance  Company  v.  Sellers  et  al. 

Ifil  ^  [No.  18,616.     Filed  March  27,  1900.] 

Pleadinq. — Demurrer, — Insane  Persons, — A  cross-complaint  which 
affirmativelj  shows  the  cross-complainant's  want  of  capacity  to 
maintain  his  suit  is  not  bad  as  against  a  demurrer  for  want  of  facts. 
p.  S71. 

Insane  Pebsons. — Contracts. — The  contract  of  an  insane  person  who 
was  not  under  guardianship  at  the  time  of  the  execution  of  the  con- 
tract, is  voidable  onl  j,  and  not  void.    p.  S71,  S7i. 

Pleading.  —  Insane  Persons.  —  Contracts, — Disaffirmance, — A  com- 
plaint by  an  insane  person,  not  under  guardianship,  seeking  the 
foreclosure  of  a  mortgage  which  had  been  released  of  record,  dis- 
closing grounds  on  which  the  release  might  have  been  disaffirmed, 
but  not  pleading  a  disaffirmance  of  the  release,  discloses  no  right  of 
action,    pp.  57f ,  S7S. 

From  the  Wells  Circuit  Court.     Reversed, 

F.  C  D alley ^  A,  Simmons^  J.  S.  Dailey  and  H.  (7. 
Pettity  for  appellant. 

.4.  N.  Martin  and  W.  II.  Eichhorn,  for  appellees. 

Baeeb,  J. — Appellant  began  this  suit  to  foreclose  a  mortr 
gage  executed  to  it  in  June,  1889,  by  Kerlin  B.  Sellers  on 
lands  in  Wells  county.  Appellee  Richard  P.  Sellers  filed  a 
cross-complaint  in  two  paragraphs  to  foreclose  a  mortgage  on 
the  same  land  executed  by  Kerlin  B.  Sellers  in  March,  1860. 
Appellant's  demurrer  to  the  cross-complaint  was  overruled. 
Answer  of  general  denial,  of  payment,  and  of  release  of  ap- 
pellee's mortgage.  Reply  of  general  denial  of  payment  and 
release,  and  of  an  argumentative  denial  of  payment.  Appel- 
lee Richard  P.  Sellers  did  not  answer  appellant's  complaint. 
There  were  various  pleadings  by  other  parties,  but  no  ques- 
tion arises  respecting  them.  Special  finding  of  facts  and  con- 
clusions of  law.  Decree,  foreclosing  appellee's  mortgage. 
Appellant's  motion  for  a  new  trial  overruled.  The  errors 
assigned  involve  the  cross-complaint  of  Richard  P.  Sellers, 
the  conclusions  of  law,  and  the  motion  for  a  new  trial. 
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The  first  paragraph  of  crosB-complaint  alleges  that  Kerlin 
B.  Sellers  on  March  S,  1860,  executed  his  six  months  note 
for  $1,790  to  Benjamin  Klahr  and  Benjamin  Kline,  ezeo- 
ntors  of  the  last  will  of  Philip  Kline,  deceased,  and  secured 
it  by  the  mortgage  of  himself  and  wife  upon  the  land  in 
question;  that  the  mortgage  was  duly  recorded,  etc.;  that 
copies  of  the  note  and  mortgage  are  attached,  etc.;  that 
on  January  81,  1876,  the  payees  of  the  note  duly  indorsed 
and  delivered  it  to  cross-complainant;  that  on  August  1, 
1889,  a  proper  assignment  of  the  mortgage  was  executed  to 
cross-complainant  and  duly  recorded  on  the  same  day;  that 
on  August  3,  1889,  "the  plaintiff  and  other  persons  pro- 
cured this  cross-complainant  to  execute  a  pretended  release 
of  his  interest  in  said  mortgage  and  mortgage  debt,  and 
caused  the  same  to  be  entered  of  record  in  the  oiSce  of 
the  recorder  of  said  county;  that  at  the  time  of  the  exe- 
cution by  this  cross-complainant  of  said  pretended  release 
and  long  prior  thereto,  the  cross-complainant  was  and  had 
been  a  person  of  unsound  mind  and  utterly  incapable  of  un- 
derstanding the  nature  of  such  or  of  any  instrument;  that 
said  pretended  release  was  without  consideration;  that  ever 
since  the  execution  of  such  pretended  release  the  cro?s-com- 
plainant  has  continued  to  be  and  now  is  a  person  of  unsound 
mind;  that  at  the  time  of  the  execution  of  said  pretended 
release  the  plaintiff  had  notice  and  knowledge  that  this  cross- 
complainant  was  then  and  there  a  person  of  unsound  mind 
and  has  had  such  notice  ever  since";  that  the  debt  remains 
due  and  unpaid,  etc. ;  and  prays  that  the  release  be  set  aside 
and  the  mortgage  foreclosed. 

Cross-complainant's  want  of  capacity  to  maintain  his  suit 
aflBrmatively  appears;  but,  as  the  demurrer  assigned  only 
the  want  of  sufficient  facts,  the  defect  was  waived.  §339 
R  S.  1881  and  Homer  1897,  §342  Bums  1894;  Wade  v. 
State,  37  Ind.  180;  Edwards  v.  Beall,  75  Ind.  401. 

It  is  thoroughly  settled  in  this  State  that  the  executed 
contract  of  an  insane  person,  who  is  not  under  guardianship 
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at  the  time,  is  voidable  only,  and  not  void.  Crouse  v.  Hoi- 
mauy  19  Ind.  80;  Somers  v.  Pumphrey^  24  Ind.  281;  Mus- 
selman  v.  Cravens,  47  Ind.  1;  Nichol  v.  Thomas^  68  Ind. 
42;  Freed  v.  Brown,  65  Ind.  310;  Wray  v.  Chandler,  64 
Ind.  146;  Hardenbrook  v.  Sherwood,  72  Ind.  403;  McClain 
V.  Davis,  77  Ind.  419;  Schuff  v.  Ransom,  79  Ind.  468;  Fay 
V.  Burditt,  81  Ind.  433,  42  Am.  Rep.  142;  CopenratJi  v. 
Kienby,  83  Ind.  18;  Northwestern  Ins*  Co,  v.  Blanhenship, 
94  Ind.  535,  48  Am.  Rep.  185;  Co%e  v.  Wilkinson,  108 
Ind.  314;  Boyer  v.  Berryman,  123  Ind.  451;  Ashmead  v. 
Reynolds,  127  Ind.  441;  Louisville,  etc.,  R.  Co.  v.  Herr,  135 
Ind.  591;  Thrash  v.  /S<arfcwci:,'l45  Ind.  673. 

Until  disaffirmed,  the  voidable  executed  contract,  in  re- 
spect to.  the  property  or  benefits  conveyed,  passes  the  right  or 
title  as  fully  as  an  unimpeachable  contract.  By  ratification, 
it  becomes  impervious;  by  disaffirmance,  a  nullity.  And  as 
such  a  contract  may  be  ratified,  whether  the  beneficiary  was 
ignorant  of  the  grantor's  infirmity  or  obtained  the  benefit 
by  means  of  his  knowledge  of  the  disability,  so,  in  either  case, 
disaffirmance  is  necessary  in  order  to  reduce  the  contract  to 
nothingness.  Schuff  v.  Ransom,  79  Ind.  458;  Fay  v.  Bur- 
ditt, 81  Ind.  433,  42  Am.  Rep.  142;  Ashmead  v.  Reynolds^ 
127  Ind.  441;  Louisville,  etc.,  R.  Co.  v.  Eerr,  135  Ind.  591. 

In  this  suit  the  cross-complainant,  an  insane  person  not 
under  guardianship,  asked  the  foreclosure  of  a  mortgage 
which  the  first  paragraph  of  his  pleading  affirmatively  showed 
had  been  released  by  him.  The  pleading  discloses  grounds  on 
which  the  release  might  be  disaffirmed.  But  no  disaffirm- 
ance is  pleaded.  Until  disaffirmed,  the  release  stood  as  a 
voidable  executed  contract, — ^not  a  void  one;  and  this  para- 
graph of  cross-complaint,  therefore,  disclosed  no  right  of 
action.  Nichol  v.  Thomas,  53  Ind.  42;  Schuff  v.  Ransom, 
79  Ind.  458;  Fay  v.  Burditt,  81  Ind.  433,  42  Am.  Rep. 
142;  College  v.  Wilkinson,  108  Ind.  314;  Ashmead  v.  Rey- 
noldSj  127  Ind.  441;  Louisville,  etc.,  R.  Co.  v.  Herr,  135 
Ind.  591;  Thrash  v.  Starbuck,  145  Ind.  678.  The  same  rule, 
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of  course,  applies  to  contracts  voidable  on  account  of  infancy 
or  other  disability.  Law  v.  Long,  41  Ind.  586;  Scranton  v. 
Siewarty  52  Ind.  68;  Long  v.  Williams,  74  Ind.  115.  The 
defect  in  failing  to  aver  disaffirmance  goes  to  the  substance  of 
the  case,  for  disaffirmance  is  a  condition  precedent  to  the 
right  of  action.  The  principle  involved  is  similar  to  that 
in  a  case  for  the  recovery  of  an  estate  on  account  of  the 
breach  of  a  condition  subsequent  in  a  deed,  wherein  the 
complaint  must  show  not  only  the  breach,  but  also  a  forfeit- 
ure, on  account  of  the  breaeh,  effected  by  reentry  or  demand, 
prior  to  the  filing  of  the  complaint.  Preston  v.  Bosworthy 
153  Ind.  458.  The  only  cases  in  this  State  that  might  be 
considered  out  of  line  with  the  numerous  authorities  above 
cited  are  HuU  v.  Louthy  109  Ind.  315;  and  Lange  v. 
Dammiery  119  Ind.  567;  and  they  were  distinguished  in 
Aahmead  v.  Reynolds,  127  Ind.  441. 

In  this  paragraph  not  only  is  there  a  failure  to  allege  dis- 
affirmance, but  there  is  a  direct  disclosure  of  the  incapacity 
of  the  cross-complainant  to  disaffirm.  Nichol  v.  ThomaSy  63 
Ind.  42;  Louisvilley  etc.y  R,  Co.  v.  HerVy  135  Ind.  591. 

The  second  paragraph  of  the  cross-complaint  set  forth  the 
same  facts  as  the  first,  except  that  it  contained  no  reference 
to  the  release.  The  answer  pleaded  the  release.  The  reply 
was  a  general  denial.  As  appellant's  demurrer  was  addressed 
to  the  cross-complaint  as  an  entirety,  there  was  no  available 
error  in  overruling  it,  since  the  second  paragraph  was  good. 
But  under  the  issues  formed  on  this  paragraph,  the  errors 
that  were  embodied  in  the  first  paragraph  were  carried 
throughout  the  trial.  In  the  special  finding  and  in  the  evi- 
dence, no  disaffirmance  is  shown,  but  a  want  of  capacity  to 
disaffirm  is  disclosed. 

Judgment  reversed,  with  directions  to  sustain  appellant's 
motion  for  a  new  trial. 
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-^TNA  Life  Insurance  Company  v.  Skllbrs  et  al. 

[No.  19.179.    FUed  March  27,  1900.] 

AFPBAii  AND  Erbob. — Correction  of  Record, — An  appeal  from  a  pro- 
ceeding to  correct  the  record  of  a  case  pending  on  appeal  will  not 
be  considered  unless  the  transcript  of  such  proceeding  is  filed  as  a 
part  of  the  original  appeal. 

From  the  Wells  Circuit  Court.    Appeal  dismissed. 

H,  C.  Pettit,  F.  C,  Dailey,  A.  Simmons  and  J.  S.  Dailey, 
for  appellant. 

Mock  &  SonSy  G.  T.  Williamson^  A.  N.  Martini  smd  W. 
H.  Eichhorn^  for  appellees. 

Bakeb,  J. — While  the  appeal  of  Aetna  Life  Ins.  Co.  v. 
SellerSy.  ante^  370,  decided  at  this  term,  was  pending,  the  ap- 
pellee began  proceedings  in  the  trial  court  to  correct  the  rec- 
ord of  the  original  case  by  supplying  an  exhibit  to  his  cross- 
complaint  and  by  correcting  the  bill  of  exceptions  containing 
the  evidence.  The  trial  court  corrected  the  record,  and  the 
corrections  were  brought  to  this  court  on  appellee's  applica- 
tion by  certiorariy  as  a  part  of  the  pending  appeal.  In  this  ap- 
peal, the  transcript  contains  the  proceedings  had  on  appel- 
lee's application  to  the  trial  court  to  correct  its  record.  As 
those  proceedings  were  auxiliary  to  the  original  cause,  this 
transcript  should  have  been  filed  as  a  part  of  the  original  ap- 
peal, if  appellant  desired  to  question  the  trial  court's  rulings 
in  making  the  corrections.  Hamilton  v.  Burchy  28  Ind.  233; 
Seig  V.  Long^  72  Ind.  18;  Hannah  v.  Dorrelly  73  Ind.  465; 
Tomlinson  v.  Harris^  130  Ind.  339 ;  Driver  v.  Driver j  153 
Ind.  88;  Ewbank's  Manual,  §214. 

Appeal  dismissed. 
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Bbitce  et  al.  V.  Osgood  et  al.  m  m 

f 154  278 
[No.  18,648.     Filed  Jan.  28,  1900.    Rehearing  denied  March  27,  1900.]      164  875 

Pragticb. — Harmless  Error. — Overruling  a  demurrer  to  an  answer 
was  harmless  where  defendant  was  entitled  to  introduce  under  the 
general  denial  his  whole  defense  to  the  paragraph  of  complaint  to 
which  the  answer  was  addressed  if  plaintiff's  evidence  fails  to 
make  out  a  case.    pp.  376^  S76.  |^    ^ 

JUDOHENTS.— CoKateroZ  Attack. — The  judgment  of  the  circuit  court 
that  it  had  jurisdiction  of  a  certain  case  is  impervious  to  collateral 
attack,    pp.  377,  378. 

Sabib. — Complaint — Where  a  complaint  challenged  defendant  to 
show  any  cause  he  had  why  a  judgment  should  not  he  enforced 
against  certain  land,  the  judgment  ordering  a  sale  of  the  land 
boimd  every  interest  defendant  had  in  the  land.    p.  378. 

Courts. — Judgments. — It  is  the  duty  of  a  court  to  give  full  faith  and 
credit  to  a  judgment,  fair  on  its  face,  rendered  hy  a  domestic  court 
of  coordinate  jurisdiction,    pp.  378 ^  379. 

From  the  Marion  Circuit  Court.     Affirmed, 

IF.  V.  Booker,  for  appellants. 

Frank  Cutter  and  A.  C.  Harris,  for  appellees. 

Baker,  J. — James  Bruce  began  this  action  to  quiet  his 
title  to  certain  lands  in  Marion  county,  and  to  have  a  judg- 
ment held  by  Osgood  declared  null  and  void.  Osgood 
answered  by  general  denial  of  the  whole  complaint  and  by 
an  affirmative  paragraph  addressed  to  the  paragraph  of  com- 
plaint to  quiet  title.  Appellants,  who  are  the  heirs  of  James 
Bruce,  were  substituted  as  plaintiffs.  At  the  conclusion  of 
the  introduction  of  evidence,  the  court  directed  a  verdict  in 
favor  of  Osgood.  Appellants  assign  that  the  court  erred  in 
overruling  their  demurrer  to  Osgood's  affirmative  answer 
and  in  overruling  their  motion  for  a  new  trial. 

If  the  answer  was  bad,  appellants  were  not  harmed,  since 
Osgood  was  entitled  to  introduce  under  the  general  denial 
his  whole  defense  to  the  paragraph  to  which  the  affirmative 
answer  was  a(\dressed,  and  the  court  directed  the  verdict  on 
the  evidence  in  support  of  the  complaint  and  answer  of  gen- 
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eral  denial,  as  the  record  affirmatively  shows.  If  the  plead- 
ing be  a  cross-complaint,  as  appellants  assert,  the  ruling  was 
not  prejudicial,  for  the  judgment  is  merely  that  appellants 
take  nothing  by  their  complaint. 

In  the  motion  for  a  new  trial,  fifty  grounds  are  stated, 
involving  the  rulings  on  the  admission  and  exclusion  of  evi- 
dence, the  refusal  of  instructions  requested,  and  the  direc- 
tion of  the  verdict.  Three  propositions,  however,  cover  the 
case. 

They  arise  on  these  facts:  One  George  Bruce  had  good 
record  title  to  the  land  in  question  from  1853  to  his  death  in 
1885.  George  deeded  the  land  to  James  Bruce,  the  original 
plaintiff,  on  October  6,  1881.  James  had  the  deed  recorded 
on  October  7,  1892.  He  began  this  action  on  February  15, 
1892.  On  March  5,  1878,  three  judgments,  one  by  Osgood 
and  two  by  other  plaintiffs,  were  recovered  in  the  Marion 
Superior  Court  against  George  Bruce.  On  January  23, 
1888,  Osgood  brought  his  action,  under  §621  R  S.  1881  and 
Homer  1897,  §633  Burns  1894,  against  James  Bruce  and 
John  Bruce,  who  were  the  only  heirs  at  law  of  George 
Bruce,  then  deceased,  to  require  them  to  show  cause  why  the 
judgments  should  not  be  enforced  against  the  land  in  ques* 
tion.  The  verified  complaint  alleged  that  Osgood  owned  the 
judgments  and  that  they  were  unsatisfied,  specified  the 
amount  due  on  each,  described  the  land  sought  to  be  charged, 
averred  that  George  Bruce  died  in  May,  1885,  wholly  insolv- 
ent and  intestate,  leaving  the  defendants  as  his  sole  heirs  at 
law,  and  prayed  that  the  judgments  might  be  revived  and 
defendants  required  to  show  cause,  if  any  there  was,  why  the 
judgments  should  not  be  enforced  against  this  land.  The 
record  of  that  proceeding  shows  that  the  defendants  appeared 
and  filed  a  general  denial;  that  on  February  14,  1888,  the 
parties  by  agreement  submitted  the  issues  to  the  court  for 
trial;  and  that  the  court  rendered  a  judgment  for  the 
plaintiff  that  he  was  the  owner  of  the  judgments,  that  there 
was  a  certain  sum  due  on  each,  that  the  judgments  were  liens 
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on  this  land  (particularly  described),  and  that  the  plaintiff 
was  entitled  to  a  sale  thereof  on  execution.  Sale  was  made 
to  Osgood  on  March  17,  1888,  and  sheriff's  deed  on  March 
20,  1889.  There  was  a  large  volume  of  evidence  offered 
by  appellants  for  the  purpose  of  showing  that  James  Bruce 
had  an  equitable  title  to  the  real  estate  in  controversy  prior 
to  the  rendition  of  the  three  judgments  ol  March  5,  1878; 
that  no  administration  was  ever  had  upon  the  estate  of 
George  Bruce;  and  that  the  judgment  of  February  14,  1888, 
against  James  and  John  Bruce  had  been  obtained  by  the 
fraud  of  Osgood  with  the  assistance  of  Braces'  attorney.  The 
questions  are:  Is  the  judgment  of  February  14,  1888,  void 
upon  its  face?  Does  it  bar  the  title  of  James  Bruce  acquired 
by  purchase?  Has  the  Marion  Circuit  Court  any  authority 
in  law  to  set  aside  the  judgment  of  the  Marion  Superior 
Court  for  fraud  in  its  rendition? 

The  record  of  the  judgment  shows  an  appearance  and  the 
filing  of  an  answer  by  Braces.  So  the  question  is  narrowed 
to  one  of  jurisdiction  of  the  subject-matter.  The  Marion 
Superior  Court  had  jurisdiction  to  render  the  three  judg- 
ments of  March  5,  1878.  §1351  R.  S.  1881  and  Horner ' 
1897,  §1404  Buras  1894.  That  court  was  the  proper  one  in 
which  to  bring  the  action  to  revive  and  enforce  the  judg- 
ments after  the  death  of  the  judgment  debtor.  §621  R.  S. 
1881  and  Horaer  1897,  §633  Burns  1894.  The  chief  objec- 
tion urged  against  the  complaint  in  that  action  is  that  it  fails 
to  state  that  letters  of  administration  had  been  isstied  a  year 
or  longer  before  the  action  to  revive  was  commenced  and 
fails  to  make  the  administrator  a  party  defendant.  The 
complaint  does  not  disclose  that  there  was  then  any  adminis- 
trator or  that  the  personal  estate  of  George  Bruce  had  not 
been  fully  administered  upon  and  finally  settled.  Those  and 
similar  matters  were  defenses  for  the  defendants  to  avail 
themselves  of  by  demurrer  or  answer.  But  even  if  the  com- 
plaint had  stated  those  facts,  it  might  well  be  held  that  the 
judgment  was  not  void.    Appellants'  arguments  in  this  case 
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would  apply  as  forcibly  to  a  judgment  on  a  note  which  the 
complaint  showed  was  not  due,  and  would  lead  to  the  conclu- 
sion that,  because  the  complaint  in  truth  disclosed  a  lack  of 
right  in  plaintiff  to  maintain  the  action,  the  judgment  would 
be  void.  This  has  been  decided  otherwise.  Dellaven  v. 
Covalty  83  Ind.  344;  Robertson  v.  Huffman,  92  Ind.  247. 
The  question  is  not  whether  in  truth,  as  this  court  might 
decide  on  appeal,  the  Marion  Superior  Court  had  jurisdic- 
tion in  the  particular  case,  but  whether  or  not  that  court  was 
competent  to  decide  that  it  had  jurisdiction  and  whether  it 
must  have  so  decided  before  proceeding  to  judgment.  The 
statutes  above  referred  to  gave  the  court  jurisdiction  to 
entertain  and  decide  actions  of  this  class.  Whether  or  not 
the  particular  case  in  question  actually  belonged  to  the  class, 
is  immaterial.  The  court  was  called  upon  to  decide  whether 
it  did  or  not.  Its  judgment,  if  conceded  to  be  wrong,  is 
impervious  to  collateral  attack.  State  v.  Jacksony  118  Ind. 
653;  Jackson  v.  Smith,  120  Ind.  520,  and  cases  collated  on 
p.  523;  Alexander  v.  GiZZ,  130  Ind.  485;  Tv^ker  v.  SeUerSy 
180  Ind.  514;  EvansvilUj  etc,  Co.  v.  Win>sory  148  Ind. 
682;  Van  Fleet's  Col.  Att.  §66. 

It  is  claimed  that  the  judgment  of  the  Marion  Superior 
Court,  if  valid,  bound  only  the  defendants'  interest  in  the 
land  derived  as  heirs  of  George  Bruce  and  is  not  a  bar  to 
the  title  of  James  Bruce  acquired  by  purchase.  The  com- 
plaint challenged  James  Bruce  to  show  any  cause  he  had 
why  the  judgments  of  March  5,  1878,  should  not  be  en- 
forced against  the  land  in  controversy.  The  judgment  order- 
ing the  sale  bound  every  interest  he  had.  Armstrong  v. 
Ilufty  (Ind.  Sup.),  55  N.  E.  443,  and  authorities  there  col- 
lated. 

The  Marion  Circuit  Court  did  right  in  giving  full  faith 
and  credit  to  a  judgment,  fair  on  its  face,  rendered  by  a 
domestic  court  of  coordinate  jurisdiction.  It  is  to  ba  pre- 
sumed that  the  Marion  Superior  Court  would  promptly 
purge  its  records  of  any  judgment  tainted  with  fraud,  if  a 
direct  proceeding  for  that  purpose  were  brought  before  that 
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C50urt;  but  to  do  so,  in  any  way,  was  not  a  prerogative  of  the 
Marion  Circuit  Court.  Hutton  v.  Denton^  2  Ind.  644; 
White  Watery  etc.,  Co.  v.  Henderson,  3  Ind.  3;  Cline  v. 
Crumpy  11  Ind.  125;  Indiana,  etc.,  R.  Co.  v.  Williams,  22 
Ind.  198;  Gregory  v.  Perdue,  29  Ind.  66;  Coleman  v.  Barnes, 
33  Ind.  98;  WiUy  v.  Pavey,  61  Ind.  467,  28  Am.  Rep.  677; 
Nealis  v.  Dicks,  72  Ind.  374;  Sauer  v.  Twining,  81  Ind. 
366;  Anderson  v.  Wilson,  100  Ind.  402;  Hall  v.  Durham, 
109  Ind.  434;  Wem  v.  Ovsrineau,  109  Ind.  438;  Jones  v. 
Bittinger,  110  Ind.  476;  Nicholson  v.  Nicholson,  113  Ind. 
131;  Brown  v.  Grot'e,  116  Ind.  84;  Plunkett  v.  BZacA?,  117 
Ind.  14;  Bateman  v.  Miller,  118  Ind.  345;  Palmerton  v. 
jffoop,  131  Ind.  23;  BZacir  v.  Plunkett,  132  Ind.  599;  Board, 
efc.,  V.  Stout,  136  Ind.  53;  Hollinger  v.  Reeme,  138  Ind. 
363,  24  L.  R  A.  46;  /Sco«  v.  Runner,  146  Ind.  12;  Van 
Fleet's  Col.  Att.  §550.  The  case  of  Kirby  v.  A'/rfcy,  142 
Ind.  419,  as  to  what  constitutes  a  direct  and  what  a  collateral 
attack,  is  disapproved. 

From  these  considerations,  it  follows  that  the  evidence 
concerning  fraud  was  properly  disregarded,  that  the  evidence 
of  infirmities  not  apparent  on  the  face  of  the  record  was 
properly  excluded,  that  the  evidence  admitted  in  aid  of  the 
record  was  immaterial  and  harmless,  and  that  the  withdrawal 
of  the  case  from  the  jury  was  right. 

Judgment  affirmed. 
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embodied  in  the  bill  of  exceptions,  and  such  original  bill,  when 
filed  as  provided  by  said  act  may  be  certified  to  the  Supreme  Ck>uTt 
without  being  transcribed,   p.  S8S, 

Appeal  and  Error.— jE^tndeTtce. — BUI  of  Exceptions, — ^Where  it  ap- 
pears from  the  record  that  the  bill  of  exceptions  containing  the 
evidence  was  signed  by  the  trial  judge  and  filed  in  open  court, 
it  will  be  presumed,  nothing  appearing  to  the  contrary,  that  the 
bill  was  filed  after  being  signed  by  the  judge,    p.  382, 

Samb. — Bill  of  Exceptions. — ^Where  the  record  showed  that  the  cause 
was  tried  at  the  September  term  and  the  findings  announced  at  the 
next  term  of  court,  at  which  time  appellant  filed  a  motion  for  a 
new  trial,  and  on  the  same  day  filed  in  open  court  his  bill  of  excep- 
tions containing  the  evidence,  and  the  motion  for  a  new  trial  was 
not  passed  upon  until  the  next  term  of  courii,  the  evidence  was 
properiy  in  the  record,  although  it  was  not  shown  that  time  was 
given  in  which  to  file  the  bill  of  exceptions,    pp.  382-38J^, 

Officers. — Failure  to  Qualify. — School  Trustee. — ^Where  one  ap- 
pointed as  school  trustee  failed  to  qualify  within  the  Hme  fixed  by 
statute,  and  the  town  trustees  appointed  another  person  to  fill  the 
office,  the  title  of  the  former  to  the  office  was  thereby  forfeited,  and 
his  attempt  to  qualify  thereafter  did  not  revive  or  restore  his  titlA. 
pp.  S8J^-S9S. 

From  the  Henry  Circuit  Court.    Reversed. 

M.  E.  ForkneVy  for  appellant. 
W.  A.  Brown,  for  appellee. 

Jordan,  J. — ^This  is  an  action  by  information  instituted 
by  the  State  on  the  relation  of  its  prosecuting  attorney  to 
oust  appellant,  an  alleged  usurper  of  the  office  of  school 
trustee  of  the  school  town  of  Sulphur  Springs,  Henry  county, 
Indiana. 

A  trial  by  the  court  resulted  in  a  finding  in  favor  of  the 
State.  The  court  thereupon  rendered  its  judgment  ousting 
said  appellant  from  his  said  office,  and  directed  that  he  turn 
over  all  books  and  papers  thereof  to  one  Burton  O.  Post; 
and  judgment  was  rendered  against  appellant  for  cost.  From 
this  judgment  he  appeals,  and  the  principal  error  assigned  is 
the  overruling  of  his  motion  for  a  new  trial. 

At  the  very  threshold  we  are  confronted  with  the  insist- 
ence of  counsel  for  appellee  that  the  evidence  upon  which 


NOVEMBER  TERM,  1899— Vol.  154.       381 


Minnick  t;.  State,  ex  rel. 


this  cause  was  tried  is  not  in  the  record.  The  transcript  dis- 
closes that  the  cause  was  tried  at  the  September  term,  1898, 
of  the  Henry  Circuit  Court;  and  after  hearing  the  evidence, 
the  court  took  the  cause  under  advisement.  On  the  Slst 
judicial  day  of  the  November, term  next  following,  the  court 
announced  its  finding  against  appellant  On  the  53rd  judi- 
cial day  of  said  November  term,  being  January  20,  1899, 
appellant  filed  his  motion  and  reasons  for  a  new  trial;  and  on 
the  same  day  filed  his  bill  of  exceptions  embracing  the  evi- 
dence. This  bill  appears  to  have  been  signed  by  the  trial 
judge  on  December  20,  1899,  and  it  is  ordered  therein  that 
it  be  made  a  part  of  the  record  in  this  cause.  The  motion  for 
a  new  trial  was  taken  under  advisement  by  the  court  until 
the  February  term,  1899,  which  was  the  term  next  following 
that  of  the  November  term.  The  motion  was  overruled  at 
the  said  February  term  and  final  judgment  was  then  ren- 
dered. 

C'oimsel  for  appellee  insists  that  the  evidence  is  not  in  the 
record  for  three  reasons:  (1)  It  does  not  aflSrmatively 
appear  that  the  longhand  manuscript  of  the  evidence,  taken 
by  the  shorthand  reporter,  was  filed  with  the  clerk  of  the 
court  before  it  was  embodied  in  a  bill  of  exceptions;  (2) 
that  it  does  not  appear  that  the  bill  of  exceptions  was  filed 
after  it  was  signed  by  the  judge;  (3)  that  the  record  does 
not  affirmatively  disclose  that  any  time  was  granted  by  the 
court  to  appellant  to  file  his  said  bill  of  exceptions. 

In  regard  to  the  first  contention,  it  is  sufficient  to  say  that 
the  statute  approved  March  8,  1897  (Acts  1897,  p.  244), 
which  prescribes  the  manner  in  which  the  evidence  in  a 
cause  may  become  a  part  of  the  record  on  appeal  to  this 
court,  does  not  require  that  the  evidence  be  first  filed  with 
the  clerk  of  the  trial  court  before  it  is  incorporated  into  a 
bill  of  exceptions;  and,  hence,  decisions  of  this  court  which 
were  made  in  reference  to  the  act  of  1873  (Acts  1873,  p. 
194),  to  the  effect  that  the  record  must  affirmatively  show 
that  the  longhand  manuscript  of  the  evidence  was  filed  with 
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the  clerk  before  it  was  incorporated  into  a  bill  of  exceptions, 
can  have  no  application. 

Under  the  law  of  1897,  the  method  employed  to  report  the 
evidence  given  upon  a  trial  is  not  essential.  The  report 
thereof  may  be  made  by  the  stenographic  method,  or  the  evi- 
dence may  in  the  first  instance  be  taken  down  in  longhand 
and  then  embodied  in  the  bill  of  exceptions;  and  such  orig- 
inal bill,  when  filed  as  provided  by  the  said  act,  may  be 
certified  to  this  court  without  being  transcribed.  Ewbank's 
Manual,  §35,  and  cases  there  cited. 

The  bill  of  exceptions  containing  the  evidence  in  this  case 
appears  to  have  been  signed  by  the  judge  and  filed  in  open 
court  on  January  20,  1899.  We  are  therefore  bound  to 
presume,  under  such  circumstances,  nothing  to  the  contrary 
appearing,  that  the  bill  was  filed  after  it  had  been  signed  by 
the  trial  judge.  This  disposes  of  appellant's  second  conten- 
tion. 

The  trial  of  this  cause,  as  we  have  stated,  occurred  at 
the  September  term,  1898,  of  the  lower  court.  The  court's 
finding  was  not  announced  until  the  next  term,  being  the 
November  term  following.  At  the  same  term  that  the  court 
announced  its  finding,  appellant  filed  his  motion  for  a  new 
trial.  Immediately  after  filing  this  motion,  on  the  same  day, 
he  filed  in  open  court  his  bill  of  exceptions  containing  the 
evidence.  The  motion  for  a  new  trial  was  not  overruled 
until  the  February  term  next  following. 

It  is  provided  in  §638  Burns  1894,  §626  R.  S.  1881  and 
Homer  1897,  that  an  exception  must  be  taken  by  the  object- 
ing party  to  the  decision  of  the  court  at  the  time  it  is  made; 
but  time  may  be  given  to  reduce  the  exception  to  writing, 
but  not  beyond  the  term  unless  by  special  leave  of  court. 
It  is  further  provided  by  this  section  that,  if  a  motion  for 
a  new  trial  be  filed,  in  which  such  decision  is  assigned  as  a 
reason  therefor,  such  motion  shall  carry  such  decision  and 
exception  thereto  forward  to  the  time  of  ruling  on  the 
motion;  and  time  may  then  be  given  within  which  to  reduce 


NOVEMBER   TERM,  1899— Vol.   154.        383 


Minnick  v.  State,  ex  rel. 


such  exception  to  writing.  All  that  part  of  the  above  men- 
tioned section  which  precedes  the  proviso  is  identically  the. 
same  as  the  section  existed  in  the  code  of  1852  (§343,  2 
Davis  1876  p.  176),  and  the  provisions  therein  that  time  may 
be  given  to  reduce  the  exception  to  writing,  but  not  beyond 
the  term  except  by  special  leave  of  court,  must  be  construed 
in  connection  with  the  proviso  engrafted  upon  this  section  of 
our  present  code.  This  proviso  in  effect  declares  that  when 
a  motion  for  a  new  trial  is  filed  in  a  cause,  in  which  motion 
any  decision  of  the  court  is  properly  assigned  as  a  reason  for 
a  new  trial,  the  motion  shall  operate  to  carry  such  decision 
and  the  exception  thereto  forward  to  the  time  of  ruling  upon 
the  motion;  and  time  may  then  be  given  to  reduce  such 
exception  to  writing.  Or,  in  other  words,  the  court  may 
then  grant  time  in  which  to  prepare  a  bill  of  exceptions  and 
present  the  same  to  the  trial  judge  for  settlement  and 
signing. 

In  the  case  at  bar,  the  bill,  it  is  true,  was  filed  at  a  term 
subsequent  to  the  one  at  which  the  evidence  was  introduced, 
and  the  rulings  and  exceptions  thereto  were  reserved.  It 
was  filed  on  the  same  day,  however,  immediately  following 
the  filing  of  the  motion  for  a  new  trial.  This  latter  motion, 
under  the  proviso  of  the  section  of  the  code  in  question,  oper- 
ated to  carry  forward  all  the  rulings  or  decisions  of  the 
court,  which  were  and  could  be  legitimately  assigned  as 
grounds  for  a  new  trial,  to  the  time  of  filing  the  motion  and 
up  to  and  including  the  time  at  which  the  motion  was  denied. 

By  reason  of  the  force  and  effect  of  said  proviso,  as  we 
construe  it,  appellant  was  authorized  as  a  matter  of  right  to 
file  the  bill  of  exceptions  in  controversy,  either  at  the  term 
of  court  at  which  the  trial  was  had,  or  at  any  time  thereafter 
previous  to  the  ruling  upon  his  motion  for  a  new  trial,  with- 
out first  obtaining  special  permission  of  the  court  to  do  so. 
But  in  the  event  he  had  failed  to  file  such  bill  prior  to  the 
ruling  upon  said  motion,  he  would  have  been  required,  when 
the  motion  was  overruled,  to  obtain  a  grant  of  time  in  which 
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to  prepare  and  present  to  the  trial  judge  his  bill  of  excep- 
.tions.  If  the  bill,  however,  had  been  filed  subsequent  to  the 
ruling  upon  the  motion  for  a  new  trial,  but  before  the  close 
of  the  same  term,  under  such  circumstances,  even  if  the 
record  was  silent  in  respect  to  the  granting  of  time,  this 
court  would  presume  that  time  had  been  given,  when  the 
motion  was  overruled,  in  which  to  present  the  bill,  and  that 
such  bill  had  been  presented  to  the  trial  judge  within  the 
time  allowed.  But  if  it  were  properly  disclosed  upon  appeal 
that  the  bill  of  exceptions  was  presented  to  the  judge  after 
the  close  of  the  term  at  which  the  motion  for  a  new  trial  was 
denied,  then,  under  such  circumstances,  the  record  entry  of 
the  order-book  must  afiirmatively  show  that  a  time,  which 
extended  beyond  such  term,  in  which  to  prepare  and  present 
such  bill  to  the  trial  judge  for  settlement  and  signature,  was 
granted  when  the  motion  was  overruled.  Elliott's  App. 
Proc.  §804. 

The  bill  of  exceptions  in  question,  however,  was  filed  at  a 
previous  term  of  the  court,  after  the  filing  of  the  motion  for 
a  new  trial,  and  was  alreadv  on  file  at  the  time  the  motion 
for  a  new  trial  was  overruled.  Certainly,  then,  under  the 
circumstances,  it  can  not  in  reason  be  claimed  that  the  statute 
intended  or  required  that  appellant,  at  the  time  the  motion 
was  denied,  should  obtain  leave  to  do  that  which  he  had 
already  done.  We  therefore  conclude  that  the  bill  of  excep- 
tions in  dispute  is  properly  a  part  of  the  record  in  this  appeal. 

We  next  address  ourselves  to  the  question, — does  the  evi- 
dence sustain  the  court's  decision?  The  material  facts  which 
the  evidence  indisputably  establishes  are  apparently  as  fol- 
lows: The  town  of  Sulphur  Springs  in  Henry  county,  Indi- 
ana, is  incorporated  under  the  general  laws  of  this  State,  and 
has  been  so  incorporated  for  a  period  of  about  twenty  years. 
On  June  23,  1898,  at  a  regular  meeting  of  its  board  of  trus- 
tees, Burton  O.  Post  was  by  said  board  elected  a  school  trus- 
tee for  the  school  town  of  Sulphur  Springs  to  fill  a  vacancy 
occasioned  by  the  expiration  of  the  term    of    one   James 
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Wright,  then  a  member  of  the  board  of  school  trustees.  Post 
was  in  all  respects  eligible  to  hold  said  office.  No  certificate 
of  his  election  was  issued  to  him,  nor  does  it  appear  that  he 
ever  demanded  such  certificate.  It  is  shown,  however,  that 
on  June  24th,  the  day  after  his  election,  he  was  informed 
and  notified  that  he  had  been  elected  a  member  of  the  board 
of  school  trustees.  He  did  not  take  the  oath  of  office  after 
receiving  such  information  nor  did  he  make  any  effort  to 
meet  with  the  said  board  of  school  trustees.  In  fact,  he  did 
nothing  whatever  to  qualify  or  be  inducted  into  office  or 
signify  his  intention  to  accept  the  same  under  said  election 
except  as  hereinafter  mentioned.  This  status  of  affairs 
seems  to  have  continued  until  the  2nd  day  of  August,  1898. 
On  that  day  it  appears  that  Mr.  Hays,  one  of  the  hold-over 
members  of  the  board  of  school  trustees,  filed  his  bond  as 
treasurer  of  said  board  with  the  county  auditor,  intending 
to  draw  the  school  funds  to  which  the  board  was  entitled,  but 
was  informed  by  the  auditor  that  he  could  not  recognize  the 
board  for  the  reason  that  it  had  only  two  members.  Hays, 
immediately  upon  his  return  home  on  that  day,  informed 
the  board  of  trustees  of  the  town  of  Sulphur  Springs  of  the 
state  of  a£^irs  and  the  claim  made  by  the  auditor.  The 
board  thereupon  held  a  meeting  on  the  evening  of  August 
2nd,  and  elected  George  Minnick,  the  appellant,  who  in  all 
respects  was  eligible  to  hold  the  office,  a  school  trustee,  the 
record  made  by  the  board  at  that  meeting  reciting  that  the 
object  of  the  meeting  was  to  elect  a  school  trustee  for  the 
reason  that  Burton  O.  Post,  who  was  elected  at  the  meeting 
of  June  23, 1898,  had  failed  to  qualify.  A  certificate  of  elec- 
tion was  issued  to  Minnick,  and  on  August  4th  he  took  the 
official  oath  and  filed  his  bond  with  the  county  auditor  as 
secretary  of  the  school  board.  On  the  day  following  the 
election  of  appellant,  James  Wright,  whose  place  on  the 
Bchool  board  was  intended  to  be  filled  by  the  election  of 
Post,  filed  with  the  auditor  his  bond,  as  secretary  of  such 
board,  with  the  said  Burton  0.  Post  as  one  of  the  sureties 
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thereon.  This  bond  apparently  was  filed,  as  the  evidence  di&- 
cloees,  for  the  purpose  of  enabling  Wright  to  continue  in 
office.  According  to  Post's  own  testimony,  given  on  the 
trial,  he  admitted  that  on  August  3,  1898,  at  the  time  when 
he  signed  Wright's  bond,  he  made  the  following  statement 
to  Wright:  "You  are  the  old  member  of  the  board.  You 
file  your  bond,  and  I  will  go  on  it  and  have  Thompson  take 
it  to  Newcastle  and  file  it.  If  it  is  all  right  let  me  know." 
On  August  6,  1898,  the  day  after  Minnick  had  taken  the 
oath  of  office  and  filed  his  bond,  as  heretofore  stated.  Post 
also  took  the  oath  of  office,  and  filed  his  bond,  as  secretary 
of  the  school  board,  with  the  county  auditor.  This'  was  the 
first  attempt  made  by  him  to  qualify  in  any  manner  under 
his  election  of  June  23,  1898.  On  August  6,  1898,  at  a 
meeting  of  the  school  board,  appellant  met  as  a  member 
thereof,  claiming  under  his  said  election,  and  the  board 
recognized  him  as  a  member,  and  elected  him  as  the  secre- 
tary of  the  board.  At  the  same  meeting,  Stout  and  Hays, 
the  two  hold-over  members,  were  chosen  as  president  and 
treasurer,  respectively,  and  the  board  then  adjourned  to  meet 
again  on  August  8th  following.  Post,  it  seems,  after  he  had 
taken  the  steps  to  qualify,  which  he  did  on  August  5th,  made 
an  attempt  to  meet  with  the  school  board  as  one  of  its  mem- 
bers; but  it  seems  that  said  board  did  not  recognize  him  as 
such  member. 

Counsel  for  appellant  insists  that  these  facts  do  not  sus- 
tain the  judgment  of  the  court  in  ousting  appellant  as  a 
usurper  of  the  office  in  question. 

Section  5915  Bums  1894,  §4439  K.  S.  1881  and  Homer 
1897,  which  has  been  in  force  as  amended  since  March  12, 
1876,  reads  as  follows:  "The  common  council  of  each  city 
and  the  board  of  trustees  of  each  incorporated  town  of  this 
State  shall,  at  their  first  regular  meeting  in  the  month  of 
June,  elect  three  school  trustees  (who  shall  hold  their  office 
one,  two,  and  three  years  respectively,  as  said  trustees  shall 
determine  by  lot  at  the  time  of  their  organization),  and. 
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annually  thereafter,  shall  elect  one  school  trustee,  who  shall 
hold  his  office  for  three  years.    Said  trustees  shall  constitute 
the  school  board  of  the  city  or  town.;  and,  before  entering 
upon  the  duties  of  their  office,  shall  take  an  oath  faithfully 
to  discharge  the  duties  of  the  same.    They  shall  meet  within 
five  days  after  their  election,  and  organize  by  electing  one  of 
their  number  as  president,  one  as  secretary  and  one  as  treas- 
urer.   The  treasurer,  before  entering  upon  the  duties  of  his 
office,  shall  execute  a  bond,  to  the  acceptance  of  the  county 
auditor,  conditioned  as  in  ordinary  official  bonds,  with  at 
least  two  sufficient  freehold  sureties,  who  shall  not  be  mem- 
bers of  said  board,  in  a  sum  not  less  than  double  the  amount 
of  money  which  may  come  into  his  hands,  within  any  one 
year,  by  virtue  of  his  office.     The  president  and  secretary 
shall  each  give  bond,  with  like  sureties,  to  be  approved  by  the 
county  auditor,  in  any  sum  not  less  than  one-third  of  the 
treasurer's  bond.    All  vacancies  that  may  occur  in  said  board 
of  school  trustees  shall  be  filled  by  the  common  council  of 
the  city  or  board  of  trustees  of  the  town;  but  such  election 
to  fill  a  vacancy  shall  only  be  for  the  unexpired  term.    The 
board  of  school  trustees  shall,  each  year,  within  five  days 
after  the  annual  election  of  a  member,  reorganize  their  board 
and  execute  their  respective  bonds  for  the  ensuing  year. 
Said  trustees  shall  receive  for  their  services  such  compensa- 
tion as  the  common  council  of  the  city  or  the  board  of  trus- 
tees of  the  town  may  deem  just;  which  compensation  shall 
be  paid  from  the  special  school  revenue  of  the  city  or  town." 
Under  the  provisions  of  this  section  it  is  made  the  duty  of 
boards  of  trustees  of  incorporated  towns  and  common  coun- 
cils of  such  cities  as  come  undor  its  provisions  annually  to 
elect,  at  their  first  regular  meeting  in  June,  a  school  trustee. 
While  the  statute  directs  that  the  election  for  such  trustee 
shall  be  held  at  the  first  regular  meeting  in  June,  still,  if  for 
any  reason  it  becomes  necessary,  the  board  may  exercise 
this  power  at  any  subsequent  meeting.    Sackeit  v.  ^tatSy  74 
Ind.  486.    Of  course  the  term  of  the  person  subsequently 
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elected  will  begin  to  run  from  the  time  the  term  of  his 
predecessor  expired,  and  the  latter  would  be  authorized  to 
hold  over  until  his  successor  had  been  elected  and  qualified. 
SacJcett  V.  State,  supra;  School  Town  of  Milford  v.  Powner^ 
126  Ind.  528;  Blakemore  v.  Dolan^  50  Ind.  194. 

Article  15,  §4,  of  the  State  Constitution  is  as  fol- 
lows: "Every  person  electrd  or  appointed  to  any  office 
under  this  Constitution  shall,  before  entering  on  the  duties 
thereof,  take  an  oath  or  affirmation  to  support  the  Constitu- 
tion of  this  State  and  of  the  United  States,  and  also  an  oath 
of  office.'* 

Section  7533  Bums  1894,  §5519  R  S.  1881  and  Homer 
1897,  requires  that:  "Every  officer  and  every  deputy,  before 
entering  on  his  official  duties,  shall  take  an  oath  to  support 
the  Constitution  of  the  United  States  and  of  this  State,  and 
that  he  will  faithfully  discharge  the  duties  of  such  office." 

Section  2131  Bums  1894,  §2044  R  S.  1881  and  Homer 
1897,  provides  that:  "Whoever,  having  been  elected  or 
appointed  to  any  office,  or  being  the  deputy  of  any  officer 
so  elected  or  appointed,  performs  any  of  the  duties  of  such 
office  without  having  taken  and  subscribed  the  oath  pre- 
scribed by  law,  or  before  having  given  and  filed  the  bond 
Required  of  him  and  in  the  manner  prescribed  by  law,  shall 
be  fined  not  more  than  $1,000  nor  less  than  $10." 

These  provisions  of  our  fundamental  and  statutory  law 
clearly  show  that  a  public  official  is  not  authorized  to  enter 
upon  the  discharge  of  the  duties  of  the  office  to  which  he 
may  have  been  elected  or  appointed  until  he  has  taken  the 
official  oath  required  and  given  the  bond  provided  for  in 
the  event  an  official  bond  Ls  also  required.  The  qualification 
which  the  law  prescribes  is,  as  a  general  rule,  considered  a 
condition  precedent  which  must  be  complied  with  in  order 
to  constitute  the  person  chosen  to  fill  the  office  an  officer 
de  jure.  Such  person  is  not  in  a  position  to  demand  posses- 
sion o?  the  office  to  which  he  may  have  been  elected  or 
appointed,  or  to  exercise  the  functions  thereof,  imtil  he  has 
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qualified  as  the  law  exacts.  19  Am.  &  Eng.  Ency.  of  Law, 
440;  McVeany  v.  Mayor^  etc.y  80  N.  Y.  186,  36  Am.  Eep. 
600;  People  v.  Taylor,  57  Cal.  620, 

The  statute,  under  the  authority  of  which  Post  and  appel- 
lant were  elected,  expressly  requires  that  trustees  thereunder, 
before  entering  upon  the  discharge  of  the  duties  of  the 
office,  shall  take  an  official  oath.  This  apparently  is  the  only 
qualification  exacted  to  entitle  the  person  elected  to  become 
a  ds  jure  member  of  the  school  board  and  take  part  in  its 
reorganization. 

This  statute,  as  we  have  seen,  provides  that  the  three 
trustees  originally  chosen  shall  meet  within  five  days  after 
their  election  and  organize,  by  electing  one  of  their  number 
as  president  of  the  board,  one  as  secretary,  and  one  as  treas- 
urer. Each  of  these,  as  such  official,  is  required  to  give  a 
bond  as  therein  provided,  not  merely  as  school  trustee,  but 
to  secure  the  faithful  performance  of  the  duties  of  president, 
secretary,  or  treasurer,  respectively.  Koemer  v.  StatCy  148 
Ind.  158. 

Within  five  days  after  each  annual  election  of  a  member, 
this  same  statute,  in  effect,  requires  that  the  trustees,  which 
includes  the  hold-over  members  and  the  one  elected,  shall 
meet  and  reorganize  the  board  by  electing  from  their  num- 
ber a  president,  secretary,  and  treasurer  for  the  ensuing  year, 
and  each,  as  such  oificial,  is  required  to  execute  his  respective 
bond.  The  evident  intent  and  purpose  of  the  law  is  that  the 
school  trustee  chosen  at  the  annual  election  in  June  shall 
promptly  qualify  as  such  by  taking  the  required  oath,  and 
be  readv  to  take  his  seat  as  a  menihor  of  the  board,  in  order 
that  it  may  be  reorganized  within  tlie  time  designated. 

Where  the  person  elected  as  trustee  is  apprised  of  or  has 
notice  of  his  election  in  time  to  qualify  within  such  period 
of  five  days,  it  is  his  duty  to  do  so  unless  he  does  not  intend 
to  accept  the  office,  in  which  event  he  should  notify  the 
common  council,  or  the  board  of  trustees,  as  the  case  may 
be,  of  his  intention  not  to  accept,  in  order  that  it  may  pro- 
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oeed  to  fill  the  vacancy  by  electing  another  person.  The 
failure  of  the  party  elected  as  such  trustee  to  qualify  mthin 
the  period  designated,  by  taking  the  oath  of  office,  in  the 
absence  of  a  showing  that  such  neglect  is  not  attributable 
to  bifl  own  fault,  will  authorize  the  board  of  trustees  of  a 
town,  or  common  council  of  a  city,  as  the  case  may  be,  to 
assume  that  their  appointee  does  not  intend  to  accept  the 
office,  and  it  would  be  the  duty  of  such  body,  under  the 
circumstances,  to  proceed  to  fill  the  vacancy. 

The  object  of  the  statute,  requiring  a  person  chosen  to 
fill  a  public  office  to  qualify  within  the  prescribed  time^  ia  to 
compel  him  promptly  to  enter  upon  the  discharge  of  hi.^ 
official  duties  after  the  beginning  of  his  term;  and  if,  without 
legal  excuse,  he  neglects  to  do  so,  such  neglect  will  consti- 
tute a  ground  of  forfeiture,  which  may  result  in  his  losing 
the  office.    State  v.  Johnson,  100  Ind.  489. 

It  is  true,  as  a  general  rule,  that  such  statutes  are  con- 
strued by  the  courts  as  directory  only,  and  not  mandatory; 
and  the  mere  delay  in  not  qualifying  within  the  prescribed 
time  will  not,  as  a  rule,  ipso  facto  forfeit  the  right  or  title 
to  the  office.  Boards  etc.j  v.  Johnson^  124  Ind.  145^  7  L. 
R.  A.  684;  Albaugh  v.  State,  145  Ind.  356;  Mechem's  Pub. 
Off.,  §§251,  433. 

As  the  delay  does  not  of  itself  amount  to  a  rejection  of  the 
office,  but  is  only  a  ground  of  forfeiture,  the  party  elected 
and  in  default  may  still  be  permitted  to  qualify  after  the 
prescribed  time;  and  if  he  does  so,  his  default  will  be  con- 
sidered as  waived.  Mechem's  Pub.  Off.,  §262.  But  when 
the  delay  to  qualify  is  continued  beyond  the  time  fixed  by 
the  statute,  and  the  authorities  or  body  in  whom  is  lodged 
by  law  the  power  to  fill  the  vacancy  have  thereafter  acted, 
and  legally  elected  or  appointed  another  to  fill  the  office,  the 
right  or  title  of  the  person  to  the  office,  who  was  in  default 
in  not  qualifying  as  the  law  exacted,  is  absolutely  forfeited 
or  destroyed  and  his  attempt  to  qualify  thereafter  can  not 
revive  or  restore  his  title.    This  rule  is  well  affirmed  by  the 
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anthoritiee.  Smith  v.  Cronkhiiey  8  Ind.  134;  Johnson  v. 
Jfann,  77  Va.  265;  State  v.  Johnson,  100  Ind.  489;  Fal- 
coner  v.  Shores^  87  Ark.  386;  Board,  etc.,  v.  Johnson,  124 
Ind.  145,  7  L.  R.  A.  684;  Ross  v.  People,  78  111.  375: 
(7%  of  Chicago  v.  Ga^e,  95  HI.  593,  35  Am.  Eep.  182; 
Mechem's  Pub.  Off.,  §262;  Throop  on  Pub.  Off.,  §§427, 
428. 

Applying  the  principles  heretofore  asserted,  it  is  evident, 
we  think,  that  the  facts  established  by  the  evidence  in  this 
case  do  not  justify  the  decision  of  the  trial  court  in  holding 
that  appellant  had  unlawfully  usurped  the  office  in  question. 
It  is  true  that  the  orderlv  wav  in  which  to  have  notified  Post 
of  his  election  would  have  been  for  the  clerk  of  the  town's 
board  of  trustees  to  have  issued  to  him  a  certificate  of  his 
election.  The  clerk,  uppn  the  witness  stand  on  the  trial 
of  the  case,  stated  that  he  had  in  person  notified  Post 
of  his  election  as  school  trustee  the  day  thereafter.  This, 
however.  Post  denied,  but  he  admitted  that  he  had  been 
apprised  or  notified  of  his  election  on  the  day  following 
that  event,  and  he  does  not  attribute  his  delay  in  quali- 
fying for  a  period  of  over  forty  days  after  his  election 
to  the  absence  of  notice;  and  we  may  presume,  under  the 
circumstances,  that  he  was  fully  apprised  of  his  election  and 
of  the  duty  which  the  law  imposed  upon  him  in  respect  to 
qualifying.  From  the  evidence  it  appears  that  he  was  more 
interested  in  having  Wright,  whom  he  had  been  elected  to 
succeed,  continue  to  hold  over  than  he  was  in  being  inducted 
into  office  himself.  He  delayed,  as  we  have  seen,  for  a 
period  of  time  running  from  June  24,  1898,  to  August  5th, 
following,  and  then,  after  appellant  had  been  elected  and 
qualified,  he  suddenly  became  aware  that  he  ought  to  take 
the  necessary  steps  to  qualify.  This,  according  to  the  rule 
which  we  have  asserted,  was  too  late.  The  long  continued 
delay  to  qualify,  for  which  no  legal  excuse  is  offered,  cer- 
tainly justified  the  board  in  assuming  that  Post  had  rejected 
the  office  and  warranted  that  body  in  filling  the  vacancy,  as 


392 


SUPREME  COURT  OF  INDIANA, 


Owen  V.  Dresback. 


it  did,  by  the  election  of  appellant.  This  action  of  the  board, 
as  we  have  seen,  absolutely  destroyed  or  forfeited  the  title 
of  Post  to  the  office,  under  his  election,  and  his  qualification 
thereafter  could  not  serve  to  revive  or  restore  his  former 
right  or  title. 

It  follows,  therefore,  that  the  court,  under  the  facts,  erred 
in  its  decision  in  holding  that  appellant  had  unlawfully 
usurped  the  office  in  controversy.  The  judgment  is  there- 
fore reversed,  and  the  cause  ordered  to  be  remanded  to  the 
lower  court,  with  instructions  to  grant  appellant  a  new  trial, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 
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jM  m\    ^^'  l^'l^-    ^^  ^^'  ^>  ^^^'    Rehearing  denied  March  28,  1900.] 

g'  Appeal  and  Erbob.  —  Vacation  Appeal.— Parttea  Appellant.— An 
appellant  in  a  yacation  appeal  must  join  all  of  his  oo-parties  or  the 
appeal  will  be  dismissed,  p,  S9J^ 
Same. — Record.— JudgmenU— Recital, — ^A  recital  at  the  beginning  of 
a  finding  and  judgment  that  the  action  had  been  dismissed  as  to 
certain  parties  is  overcome  by  the  statement  in  the  record  of  the 
facts  to  the  contrary,    pp.  394-396, 

From  the  Grant  Circuit  Court.     Appeal  dismissed, 

A.  E.  Steele,  J.  A.  Kersey^  Knight  &  Brown,  R.  0. 
Hawkins  and  H,  ^.  Smithy  fpr  appellants. 

W.  D.  Lett,  W.  E.  Ilaisley  and  A.  DeWolf,  for  appellee. 

Bakeb,  J. — Owen  began  this  suit  against  the  Chicago,  In- 
diana and  Eastern  Kailway  Company  to  enforce  a  lien  upon 
its  property,  and  made  Dresback,  Shultz,  Shultz  and  Shultz, 
the  Illinois  Trust  and  Savings  Bank,  trustee,  and  others, 
parties  defendant  to  answer  as  to  their,  interests.  Dresback 
filed  a  cross-complaint  to  enforce  a  lien  against  the  lands  of 
the  railway  company,  alleging  therein  that  the  Illinois  Trust 
and  Savings  Bank  as  trustee,  Charles  S.  Owen,  Charles 
Wilhour,  William  "W.  Shultz,  James  M.  Shultz,  Alexander 
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ShultZy  Quile  Horton,  Samuel  L.  Howard  and  J.  S.  McXair 

Beverally  claimed  to  have  liens  upon  the  railroad  and  that 
his  lien  was  prior  and  superior  to  any  claim  or  interest  of 
any  of  them.  Slmltz,  Shnltz  and  Shultz,  and  the  otli^r 
parties  filed  answers  to  Dresback's  erofls-complaint«  The 
complaint  and  the  cross-complaints  of  the  other  parties  were 
dismissed,  and  the  cause  was  determined  upon  the  cross- 
complaint  of  Dresback  and  the  answers  thereto.  After  the 
submission  and  while  the  court  had  the  case  under  advise- 
ment, Shultz,  Shultz  and  Shultz  filed  a  petition  showing  to 
the  court  that  they  were  partners  doing  business  under  the 
firm  name  of  Shultz  Brothers,  and  that  in  January,  1897, 
Charles  L.  Boyd  had  been  appointed  and  had  qualified  as 
receiver  for  the  firm,  and  asked  that  he  be  substituted  as  a 
party  in  the  cause  in  the  place  of  the  partners.  Upon  the 
consent  of  the  other  parties  being  filed,  the  court  ordered 
that  receiver  Boyd  be  declared  a  party  defendant  and 
CTOssKJomplainant  in  the  place  of  Shultz,  Shultz  and  Shultz. 
The  court  found  that  the  claim  of  Dresback  was  a  lien  upon 
the  railway  company's  land,  and  judgment  was  rendered 
directing  the  lands  to  be  sold  by  the  sheriff  "and  the  pro- 
ceeds applied  to  the  payment  of  cross-complainant  Lewis  C. 
Dresback's  claim  and  costs,  and  the  balance  after  paying 
claim  and  costs  be  paid  to  the  clerk  of  this  court  for  tlie 
use  of  the  party  lawfully  authorized  to  receive  the  same". 
Separate  motions  of  the  Illinois  Trust  and  Savings  Bank, 
trustee,  the  Chicago,  Indiana  and  Eastern  Railway  CompaTiy 
and  Charles  S.  Owen  for  a  new  trial  were  overruled,  and 
these  parties  prayed  an  appeal.  But  a  term-time  appeal 
was  not  perfected.  The  record  discloses  that  the  judgment 
was  rendered  June  26,  1897;  motion  for  a  new  trial  over- 
ruled June  27,  1897;  no  bond  filed;  notice  of  appeal  to  all 
parties,  including  Charles  L.  Boyd,  receiver,  served  Decem- 
ber 30,  1897;  transcript  filed  in  this  court  February  16, 
1898;  Charles  L.  Boyd  or  Charles  L.  Boyd,  receiver,  not 
named  in  the  assignment  of  errors,    • 

Appellee  contends  that  the  appeal  must  be  dismissed.    By 
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the  appointment  of  the  receiver  for  the  partnership  of  Shultz 
Brothers  the  affairs  of  the  firm  were  taken  out  of  the  hands 
of  the  partners.  The  receiver,  on  being  substituted  as  a  party 
in  this  cause,  represented  the  interests  of  the  firm  and 
Shultz  Brothers  ceased  to  be  parties.  The  judgment  of  the 
court  that  appellee's  claim  was  a  lien  upon  the  lands  of  the 
railway  company  and  that  the  lands  be  sold  and  appellee's 
claim  and  costs  be  first  paid  and  the  balance  be  brought  into 
court  for  those  authorized  to  receive  it,  was  necessarily  a 
judgment  that  appellee's  lien  was  superior  to  all  others  and 
was  a  judgment  against  the  receiver  from  which  he  had  a 
right  to  ap|)eal.  It  bound  the  receiver  of  Shultz  Brothers 
in  the  same  manner  and  to  the  same  extent  it  bound  Owen 
and  all  other  parties  who  denied  the  paramountcy  of  appel- 
lee's lien.  In  McKee  v.  Root^  153  Ind.  314,  this  court  said: 
''It  is  settled  law  that,  to  give  this  court  jurisdiction  of  this 
appeal,  the  same  being  a  vacation,  and  not  a  term-time 
appeal,  appellants  should  have  made  all  their  co-parties  to  the 
judgment  co-appellants  with  them  in  this  court,  and  for 
their  failure  to  do  so  the  appeal  must  be  dismissed."  This 
principle  is  supported  by  the  following  authorities :  Brown 
V.  Trexlevj  132  Ind,  106;  Oourley  v.  Emhree,  137  Ind.  82; 
Gregory  v.  Smithy  139  Ind.  48;  State  v.  Hodgin,  139  Ind. 
498;  Benbow  v.  Garrard,  139  Ind.  571;  Wood  v.  Clites,  140 
Ind.  472;  Inman  v.  Vogel^  141  Ind.  138;  Vordermarh  v. 
Wilkinson^  142  Ind.  142;  Denke-Walter  v.  Loeper,  142  Ind. 
657;  Lee  v.  Mozingo,  143  Ind.  667;  Shuman  v.  CoUis,  144 
Ind.  333;  Midland  R.  Co.  v.  Si.  Clair,  144  Ind.  363;  Roach 
V.  Baker,  145  Ind.  330;  Stults  v.  Gihler,  146  Ind.  501; 
Ahshire  v.  Williamson,  149  Ind.  248;  Crist  v.  Wayne,  etc.^ 
Assn.,  151  Ind.  245;  Michigan,  etc.,  Ins.  Co.  v.  Frankel, 
151  Ind.  534;  Ewbank's  Manual,  §146. 
Appeal  dismissed. 

On  Petition  for  BEHEARiNa. 

Baker,  J. — On  behalf  of  the  railway  company,  counsel 
urge  that  the  dismissal  was  erroneous.    Counsel  admit  that 


NOVEMBER  TERM,  1899— Vol.  154.        896 

Owen  V.  Dresback. 

on  the  statement  of  the  case  as  made  in  the  opinion  this  court 
had  no  jurisdiction  of  the  appeal.  They  contend,  however, 
that  the  statement  is  incorrect  and  that  the  record  discloses 
that  the  railway  company  was  the  sole  defendant  to  the 
judgment  in  favor  of  Dr;8back.  If  such  were  the  record, 
counsel  who  filed  the  transcript  were  in  error  in  making 
Owen  and  the  Illinois  Trust  and  Savings  Bank  parties  appel- 
lant; and  they  recognize  the  logic  of  their  position  by  omit- 
ting those  appellants  from  this  petition.  The  contention  that 
the  court's  statement  is  wrong  is  based  on  a  recital  at  the 
beginning  of  the  finding  and  judgment:  "Charles  S.  Owen 
V.  Chicago,  Indiana  and  Eastern  Railway  Company  et  al., 
No.  7528.  Judgment  on  Dresback's  claim.  Come  now 
Lewis  C.  Dresback  by  his  attorney,  Austin  DeWolf,  and  the 
Chicago,  Indiana  and  Eastern  Railway  Company  by  John  A. 
Kersey,  its  attorney,  the  said  action  having  been  dismissed 
as  to  all  other  parties  of  record  without  prejudice  to  the  said 
Lewis  C.  Dresback,  and  the  court,  having  heard  the  evidence 
in  the  case  and  being  sufficiently  advised  in  the  premises, 
finds/'  etc.  Then  follows  the  finding  and  judgment  as  stated 
in  the  opinion.  Counsel  insist  that  the  court  must  have 
overlooked  the  italicized  recital.  After  a  careful  considera- 
tion of  every  word  in  the  record,  a  condensed  statement  was 
given,  in  the  opinion,  of  the  facts  on  which  the  question  of 
jurisdiction  rests.  There  are  two  reasons  why  the  recital  ia 
ineflFective  to  dismiss  the  cross-complaint  of  Dresback  as  to 
all  defendants  thereto  except  the  railway  company,  that 
seemed  so  obvious  that  it  was  not  thought  necessary  to  set 
forth  the  record  in  greater  detail.  In  the  first  place,  the  re- 
cital, under  the  caption  of  Owen  against  the  railway  company 
and  others,  does  not  recite  that  anything  had  been  dismissed 
except  Owen's  action.  In  the  second  place,  even  if  the  recital 
was  that  Dresback  had  dismissed  his  cross-action  as  to  all  de- 
fendants thereto  except  the  railway  company,  the  recital 
would  be  ineffective  unless  the  record  were  otherwise  silent  as 
to  what  the  recited  dismissal  actually  was;  but,  if  the  record 
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affirmatively  disclosed  what  was  actually  diamiaeed^  the  record 
of  what  was  done  would  overcome  any  later  recital  of  what 
had  been  done.  Hawkins  v.  HawhinSy  28  Ind.  66;  Coan 
V.  Chwy  83  Ind.  417.  The  issues  made  upon  Owen's  com- 
plaint and  upon  all  the  cross-complaints  were  together  sub- 
mitted to  the  court  for  trial.  After  the  evidence  upon  all 
these  issues  had  been  heard  and  the  court  had  taken  its  deci- 
sion under  advisement,  Owen  dismissed  his  action  and  all  the 
cross-complainants  except  Dresback  dismissed  their  croas- 
actions.  But  they  certainly  did  not  thereby  dismiss  them- 
selves out  of  court  as  defendants  to  Dresback's  cross-action. 
Dresback  did  not  dismiss  as  to  any  of  them;  and  none  with- 
drew his  answer  to  Dresback's  cross-complaint  and  filed  a 
disclaimer.  So  the  record  remains  as  stated  that  ''the  cause 
was  determined  upon  the  crossK^omplaint  of  Dresback  and 
the  answers  thereto";  and  counsel  correctly  understood  the 
record  when  they  appealed  on  behalf  of  Owen  and  the  Dli- 
nois  Trust  and  Savings  Bank. 
Behearing  denied. 
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DOREN  ET  AL.    V,    LUPTON. 
[No.  18,745.    FUed  March  29,  1900.] 

QtTiETiNO  Tttle. — Tax  Title. — ^Title  acquired  hj  a  tax  deed  is  not 
destroyed  by  the  grantee  accepting  a  deed  to  the  property  from  one 
claiming  a  life  interest  therein,    pp.  S97,  398, 

Same. — Claim  For  Improvements, — In  the  trial  of  an  action  to  quiet 
title  to  real  estate,  eyidenoe  as  to  the  value  of  the  land  and  improve- 
ments made  by  defendant  was  properly  excluded  where  no  daim 
for  improvements  was  made  by  the  pleadings,    p.  S99. 

Same. — Evidence. — Taaes. — Evidence  that  the  rental  value  of  the  real 
estate  exceeded  the  taxes  assessed  against  it  was  improperly  admit- 
ted in  the  trial  of  an  action  to  quiet  title  to  real  estate,  where  de- 
fendant held  title  under  a  tax  deed  and  a  deed  from  one  claiming  a 
life  interest  in  the  real  estate,  and  had  not  filed  an  affirmative 
pleading  under  the  oooapjring  claimant's  act  to  noovar  for  tha 
improvements  and  taxes,  pp.  999,  400, 

From  the  Jay  Circuit  Court.     BeversecL 
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F.  H.  Snyder  and  0.  W.  Bergmany  for  appellaiitB. 
J.  J.  M.  LaFoUettey  for  appellee. 

Bakeb,  J. — Complaint  by  appellee  in  two  paragraphs  to 
quiet  title.  Answer  in  general  denial.  Trial  by  the  court 
and  judgment  for  appellee.  Motion  for  a  new  trial  over^ 
ruled.  The  error  aaaigned  is  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial. 

The  first  paragraph  is  the  ordinary  complaint  to  quiet  title. 
In  the  second  paragraph  the  plaintiff  pleads  a  specific  title, 
showing  that  the  land  in  controversy  had  been  conveyed  on 
September  25,  1882,  by  William  H.  Rush,  the  then  owner, 
to  Levi  and  Margaret  Hubbard  for  life  with  remainder  to 
William  H.  Hubbard;  that  William  H.  Hubbard  conveyed 
the  land  to  plaintiff  in  October,  1892;  that  after  the  death  of 
Margaret  Hubbard,  Levi  Hubbard  had  conveyed  his  life- 
estate  in  the  land  to  the  appellant  Emory  E.  Doren,  who  took 
possession  and  still  occupies  the  land  and  refuses  appellee 
his  rights  therein;  that  Doren  had  wrongfully  bought  the 
land  at  tax  sale  and  had  received  a  deed  therefor,  and  that 
the  tax  sale  and  deed  were  illegal  and  void;  that  Levi  Hub- 
bard is  now  dead;  that  appellant  Emma  Doren  is  the  wife 
of  Emory  Doren  and  is  made  a  party  defendant  on  that 
account. 

The  first  reason  assigned  for  a  new  trial  and  argued  by 
counsel  is  that  the  decision  of  the  court  is  contrary  to  law. 
The  only  evidence  introduced  by  appellee  in  opening  his  case 
was  the  deed  from  Rush  to  the  Hubbards;  the  deed  from 
William  H.  Hubbard  to  appellee;  that  Levi  and  Margaret 
Hubbard  were  dead;  and  that  appellants  were  in  possession 
claiming  some  title.  On  the  defense  appellants  introduced 
in  evidence  a  tax-title  deed  from  the  auditor  of  Jay  county 
to  appellant  Emory  E.  Doren,  dated  February  24,  1890, 
which  is  regular  on  its  face  and  purports  to  convey  the  fee- 
simple  title  to  the  land  in  controversy  to  Doren.  On  rebut- 
tal appellee  introduced  in  evidence  the  deed  of  Levi  Hub- 
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bard  to  Emory  E.  Doren,  dated  May  24,  1890,  and  also 
proved  the  rental  value  of  the  real  estate.  Appellee  con- 
tends that  by  the  tax  sale  and  deed  Doren  acquired  simply 
a  lien  and  that  when  he  afterwards  became  the  owner  of  the 
life-estate  and  took  possession  of  the  land,  receiving  the 
benefits  therefrom,  he  was  in  duty  bound  to  pay  the  lien  and 
it  became  merged  in  the  life-estate.  Though  this  might  be 
true  on  the  assumption  that  the  tax  sale  and  deed  gave  the 
purchaser  a  mere  lien,  appellee  did  not  prove  or  attempt  to 
prove  that  the  sale  was  irregular,  or  that  the  deed  was  invalid 
and  did  not  convey  title;  that  there  had  not  been  a  demand 
on  the  life  tenant  for  the  taxes;  that  the  life  tenant  had  per- 
sonal property  out  of  which  the  taxes  could  have  been  col- 
lected; that  there  had  been  no  demand  on  the  owner  of 
the  fee,  or,  that  the  owner  of  the  fee  had  sufficient  personal 
property  in  the  county  to  pay  the  tax;  or  that  the  statute 
had  not  been  strictly  complied  with  in  making  the  sale.  At 
the  time  of  the  sale  and  when  the  tax  deed  was  executed 
Doren  had  the  legal  right  to  purchase  the  title.  He  was  not 
then  the  owner  of  the  life-estate  and  had  no  interest  in  the 
land.  Appellants  had  introduced  the  tax-title  deed  in  evi- 
dence as  a  defense.  The  tax  law  of  1881  (§6480  R  S. 
1881),  in  force  at  the  time  of  the  sale  and  the  making  of  the 
deed,  and  the  law  of  1891  (§8624  Bums  1894,  §6473  Hor- 
ner 1897),  in  force  when  the  trial  was  had,  provided  that 
"Such  deed  shall  be  prima,  facie  evidence  of  the  regularity 
of  the  sale  of  the  premises  described  in  the  deed,  and  of  the 
regularity  of  all  prior  proceedings,  and  prima  facie  evi- 
dence of  a  good  and  valid  title  in  fee-simple  in  the  grantee 
of  said  deed".  Richard  v.  CarriCy  145  Ind.  49.  The  fee, 
evidenced  by  the  tax  deed  of  February,  1890,  was  not  lost  or 
destroyed  by  securing  possession  from  an  occupant  who 
claimed  a  life-tenancy.  Since  the  deed  of  February,  1890, 
was  prima  facie  a  complete  defense  to  appellee's  action,  and 
since  the  deed  of  May,  1890,  was  not  sufficient  to  rebut  the 
prima  facie  defense,  the  decision  of  the  court  in  finding  that 
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appellee  iras  entitled  to  have  his  title  quieted  was  contrary 
to  law. 

It  is  also  contended  by  appellants  that  the  court  erred 
in  excluding  evidence  offered  as  to  the  value  of  the  land  and 
of  the  improvements  made  by  appellants  while  in  posses- 
sion. The  right  to  recover  for  the  value  of  improvements 
is  purely  statutory,  and  appellants  could  exercise  that  right 
only  by  conforming  to  the  occupying  claimant  law.  Ches- 
round  v.  Cunninghaniy  3  Blackf.  82;  Westerfield  v.  Wil- 
Uamsy  69  Ind.  221.  The  statute  (§1074  R.  S.  1881  and  Hor- 
ner 1897,  §1087  Bums  1894)  provides  that  "When  an  occu- 
pant of  land  has  color  of  title  thereto,  and  in  good  faith 
has  made  valuable  improvements  thereon,  and  is  afterward, 
in  the  proper  action,  found  not  to  be  the  rightful  owner 
thereof,  no  execution  shall  issue  to  put  the  plaintiff  in  pos- 
session of  the  property  after  filing  the  complaint  hereinafter 
mentioned,  until  the  provisions  of  this  act  are  complied 
with".  The  following  section  reads :  "The  complaint  must 
set  forth  the  grounds  on  which  the  defendant  seeks  relief, 
stating,  among  other  things,  as  accurately  as  practicable,  the 
value  of  the  improvements  on  the  lands  as  well  as  the  value 
of  the  lands  aside  from  the  improvements."  To  recover, 
the  claimant  need  not  act  until  he  is  "found  not  to  be  the 
rightful  owner";  but  he  may  file  his  complaint  or  cross-com- 
plaint in  the  main  action,  under  §1085  R.  S.  1881  and  Hor- 
ner 1897,  §1098  Burns  1894,  setting  forth  the  sale  and  title 
under  it,  the  particular  kind  and  character  of  improvements, 
etc.,  as  contemplated  in  the  act.  Goodell  v.  Starr,  127  Ind. 
198.  As  appellants  had  not  filed  a  claim  for  improvements, 
there  was  no  issue  under  which  the  offered  evidence  was 
competent. 

Appellants  also  urge  that  the  court  erred  in  permitting 
appellee  to  prove,  in  rebuttal,  the  rental  value  of  the  real 
estate.  Though  this  evidence  might  have  been  competent, 
on  the  assumption  that  Doren  acquired  only  a  lien  by  the 
tax-title  deed  and  not  a  title  in  fee,  to  show  that  the  rental 


400  SUPREME  COURT  OP  INDIANA, 


1&4 

400 

156 

661 

156 

600 

160 

666 

164 

400 

168 

105 

154 

400 

160 

241 

159 

242 

164  400 

165  364 


Jones  V.  Majne. 


value  exceeded  the  taxes  and  assessments  and  that  therefore 
it  was  the  duty  of  the  owner  of  the  life-estate  to  pay  them 
and  protect  the  interest  of  the  remainder  man  {Clark  v.  Midr 
dlesworthy  82  Ind.  240),  yet,  since  no  evidence  was  intro- 
duced to  show  that  the  tax-title  deed  created  only  a  lien,  and 
appellants  had  not  filed  an  affirmative  pleading  under  the 
occupying  claimants'  act  to  recover  for  the  improvements 
and  taxes,  and  were  not  asking  to  recover  the  taxes  that  had 
been  paid  as  occupants  or  tenants  under  §8596  Bums  1894, 
§6445  Homer  1897,  the!  evidence  was  incompetent  and 
should  not  have  been  admitted. 
Judgment  reversed  with  directions  to  grant  a  new  triaL 


JONBS  V.    MaYNE  ET  AL. 
[No.  18,927.    Ffled  Jan.  4, 1900.    Rehearing  denied  Maroh  99, 1900.] 

Afpbal  and  Ebbor.— Trailer.— Assignments  of  enxnr  which  are  noi 
discussed  are  waived,  pp.  401,  40S, 

Same.— jReoord.— No  question  is  presented  upon  an  assignment  of 
error  based  upon  the  action  of  the  court  in  oyemiling  a  demumr 
to  the  oomplfldnt,  where  the  demurrer  is  not  copied  into  the  tran- 

160  sm  Same.— Ifo^ion  to  Modify  Judgment. — ^Available  error  cannot  be 
1 164  4001  predicated  upon  the  action  of  the  court  in  overruling  a  motion  to 

*y_   ^  modify  a  judgment  when  the  judgment  followed  the  oonolusions  of 

law  as  stated,    p.  402. 

Same. — ConcbtsUma  of  Law.^foint  A^ngnmevU  of  Error. — An  as- 
signment of  error  assailing  all  of  the  oonolusions  of  law  jointly 
wiU  not  be  considered  on  appeal  if  any  one  of  the  oonolusions  is 
correct,    p.  409. 

Same. — Joint  Assignment  of  Error. — Failure  to  Discuss. — An  appel- 
lant does  not  waive  an  assignment  of  error  assailing  several  con- 
clusions of  law  jointly  by  failing  to  discuss  each  conclusion  of  law 
separately  in  his  brief,  where  he  states  certain  propositions,  sup- 
I>orted  by  argument  and  citation  of  authorities,  which  if  true  and 
applicable,  show  that  no  conclusions  could  be  properly  stated  in 
favor  of  the  appellee  upon  the  facts  found,  p.  402. 

Saxe. — Motions.— PrcLctice. — A  party  does  not  waive  his  exception 
to  the  conclusions  of  law  by  subsequently  moving  the  court  to  add 
to  the  finding  certain  facts  which  were  in  evidence,    pp.  M>2^  4as. 
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OOHPBOmSB  AND  SKTTLEMXST.—^udgmenU. — Fravd.^A.  judgment 
on  a  complaint  by  heirs  and  distributees  setting  aside  for  fraud  and 
misrepresentation  an  order  of  court  authorizing  the  administrator 
to  assign  an  insurance  policy  in  favor  of  the  estate,  upon  the  life  of 
another,  in  settlement  of  a  suit  on  a  claim  pending  an  appeal  from  • 
a  judgment  in  favor  of  the  estate,  was  erroneous,  where  there  was 
no  offer  to  restore  the  funds  of  the  estate  and  place  the  claimant  in 
the  same  position  he  occupied  in  reference  to  his  appeal,  pp.  J^S-J^IO. 

From  the  Wabash  Circuit  Court,     Reversed. 

J.  C.  Branyariy  M.  L.  Spencer,  W.  A.  Branyan  and  J.  S. 
Branyany  for  appellant. 

J.  B,  Kennery  U.  S,  Lesh  and  S.  M,  Sayler,  for  appellees. 

Bakeb,  J. — Two  of  appellees,  Laura  Majne  and  Lucy 
Purviance,  children  and  heirs  at  law  of  Joseph  Purviance,  de- 
ceased, began  this  suit  in  the  Huntington  Circuit  Court 
against  appellant  and  the  administrator  and  the  widow  and 
remaining  heirs  of  decedent  to  set  aside  an  order  of  the 
Huntington  Circuit  Court,  made  in  the  course  of  administra- 
tion upon  the  estate,  authorizing  the  administrator  to  assign 
an  insurance  policy  upon  the  life  of  one  Wilhelm,  owned 

* 

by  the  estate,  to  appellant  in  settlement  of  an  alleged  claim 
of  appellant  against  the  estate,  and  to  cancel  the  assignment 
made  in  pursuance  of  such  order.  The  widow  and  the  other 
heirs  confessed  the  complaint  and  filed  a  cross-complaint  in 
which  they  sought  the  same  relief.  After  the  issues  were 
joined,  the  venue  was  changed  to  the  Wabash  Circuit  Court. 
The  court,  on  proper  request,  made  a  special  finding  of  facts 
and  stated  conclusions  of  law  thereon.  .  Judgment  was  ren- 
dered in  favor  of  plaintiffs  and  cross-complainants  against 
appellant  and  the  administrator.  The  errors  assigned  and 
not  waived  are:  (1)  That  appellant's  demurrer  to  the 
complaint  was  erroneously  overruled;  (2)  that  the  cro^is-com- 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  appellant;  (3)  that  the  conclusions  of  law 
are  incorrect;  (8)  that  appellant's  motion  to  nio<lify  the 
judgment  was  improperly  overruled.     The  fourth,  fifth, 
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sixth,  and  seventh  assignments,  concerning  the  rulings  on 
appellant's  motions  for  fi  venire  de  novOy  for  a  new  trial,  for 
a  new  trial  upon  the  cross-complaint,  and  in  arrest  of  judge- 
ment, are  waived  by  appellant's  failure  to  discuss  them  in 
his  brief. 

As  the  demurrer  to  the  complaint  is  not  copied  into  the 
transcript,  no  question  is  presented  by  the  first  assignment. 
What  the  grounds  of  demurrer  were,  or  whether  any  ground 
was  properly  stated,  does  not  appear.  The  ruling,  therefore, 
must  be  presumed  to  be  correct.  Aydelott  v.  CollingSj  144: 
Ind  602. 

The  judgment  strictly  follows  the  conclusions  of  law  as 
stated.  The  eighth  assignment,  therefore,  presents  no  ques- 
tion.    Anglemyer  v.  Board j  etc.y  153  Ind.  217. 

The  sufficiency  of  the  crossHiomplaint  is  questioned,  for 
the  first  time,  by  the  second  assignment.  Inasmuch  as  the 
cross-complaint  comes  here  with  all  the  curative  effects  of 
the  finding  and  judgment,  the  question  presented  need  not 
be  considered  separately,  if  the  finding  of  facts  does  not 
warrant  the  conclusions  of  law. 

The  third  assignment  assails  all  of  the  conclusions  of  law 
jointly.  If  any  one  of  the  six  conclusions  is  correct,  appel- 
lant must  fail.  Saunders  v.  Montgomery y  143  Ind.  185; 
Ewbank's  Manual,  §135. 

Appellees  claim  that  appellant  has  waived  this  assignment 
by  failure  to  discuss  each  conclusion  of  law  separately  in 
bis  brief.  Appellant,  in  reference  to  this  assignment,  has 
stated  in  his  brief  certain  propositions,  supported  by  argu- 
ment and  citation  of  authorities,  which,  if  true  and  appli- 
cable, show  that  on  the  facts  found  no  conclusion  of  law 
could  be  properly  stated  in  favor  of  appellees  and  that  the 
proper  conclusion  would  have  required  a  judgment  for 
appellant.  Under  such  circumstances  it  cannot  properly  be 
said  that  appellant  waived  the  error  by  failure  to  present  it 
to  this  court. 

Appellees  urge  further  that  appellant  waived  his  excep- 
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tion  to  the  conclusions  of  law,  which  he  reserved  immedi- 
ately upon  the  announcement  thereof,  by  subsequently  mov- 
ing the  court  to  add  to  the  finding  certain  facts  which  were 
in  evidence  but  presumably  overlooked  by  the  court.  The 
court  added  the  facts  as  requested.  The  record  shows  that 
the  finding  of  facts  and  conclusions  of  law  were  filed  by  the 
court  at  one  time.  Appellant  was  required  to  except  im- 
mediately. If  he  had  allowed  other  proceedings  in  the 
cause  to  intervene,  his  subsequent  exception  would  have  been 
too  late.  Boeder  v.  Keller,  135  Ind.  692.  A  court,  after 
filing  the  finding  of  facts,  may  amend  the  finding,  at  any 
time  before  final  judgment  and  during  the  period  within 
which  a  motion  for  a  new  trial  may  rightfully  be  filed, 
by  supplying  omissions  and  correcting  inadvertent  mis- 
takes, 80  that  the  finding  shall  exhibit  all  of  the  material 
facts  that  the  court  believes  to  have  been  proved.  And 
this  may  be  done 'by  the  court  of  its  own  motion  or  at  the 
suggestion  of  either  party.  Thompson  v.  Connedicuty  etc, 
Ins.  Co.,  139  Ind.  S25;  Royse  v.  Bourne,  149  Ind.  187.There 
is  no  rule  of  practice  recognizing  the  right  of  parties  to  file, 
as  part  of  the  proceedings  in  a  cause,  a  motion  to  modify 
the  special  finding.  Windfall,  etc.,  Co.  v.  TerwiUiger,  152 
Ind.  364.  No  matter  how  the  court's  attention  is  called  to 
the  omissions  or  misstatements,  the  amendment  is  the  couil's 
own.  If  a  party  should  file  such  a  motion,  whether  the 
court  struck  it  from  the  files  or  let  it  stand,  whether  the 
court  acted  or  refused  to  act  upon  it  as  a  suggestion  made  in 
or  out  of  court,  no  error  could  be  predicated  upon  the 
Courtis  action.  If  either  party  thinks  the  finding  as  finally 
made  by  the  court  is  deficient  or  incorrect,  his  remedy  ia  by 
motion  for  a  venire  de  novo  or  for  a  new  trial.  And  if  the 
court  does  amend  the  finding,  the  amendment  relates  to  the 
time  of  filing  the  finding:  and  if  the  court  lets  the  conclusions 
of  law  remain  as  filed,  as  he  did  in  this  case,  he  does  so  sub- 
ject to  the  exceptions  already  taken  thereto. 

The  finding  in  substance  is  as  follows:    Joseph  Purviance 
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died  intestate,  on  November  29,  1885,  in  Huntington 
county,  leaving  an  estate. theirein.  He  left  surviving  him  the 
plaintiffs  and  cross-complainants  as  his  heirs  at  law.  Plain- 
tiffs were  then  eight  and  ten  years  old  respectively.  In 
December,  1885,  William  Purviance  was  appointed  admin- 
istrator by  the  Huntington  Circuit  Court  and  qualified.  On. 
April  18,  1887,  appellant  filed  a  claim  against  the  estate  for 
$1,525.98  and  interest  from  July,  1873.  The  administra- 
tor refused  to  allow  the  claim.  A  trial  resulted  in  a  judg^ 
ment  in  favor  of  appellant.  On  appeal,  the  judgment  was 
reversed  by  this  court  and  a  new  trial  ordered.  At  the  sec- 
ond trial  February  4,  1890,  the  court  entered  judgment  for 
the  administrator  upon  a  special  verdict.  Appellant  at  once 
prayed  an  appeal  which  was  granted,  and  ten  days  time  was 
given  in  which  to  file  an  appeal  bond  and  bills  of  exceptions. 
Immediately  after  the  rendition  of  the  judgment,  the  attor- 
ney of  the  administrator  presented  to  the  court  the  following 
petition:  "Huntington  Circuit  Court,  January  Terra,  1890. 
John  D.  Jones  v.  Wm.  Purviance,  Adm.  To  the  Hon- 
orable Judge  of  the  Huntington  Circuit  Court:  The  under- 
signed administrator  would, respectfully  represent  that  there 
exists  a  claim  of  the  said  John  D.  Jones  against  said  estate 
that  threatens  continued  litigation  and  prevents  the  settle- 
ment of  the  estate  and  the  payment  of  debts  which  are  draw- 
ing interest;  and  the  estate  is  the  owner  of  a  certain  policy 
of  insurance  on  the  life  of  James  Wilhelm  of  the  city  of 
Huntington,  on  which  annual  premiums  or  dues  are  still 
pending,  and  no  one  of  the  heirs  is  able  or  willing  to  pay  the 
accruing  dues;  therefore  your  petitioner  believes  that  said 
policy  would  be  lost  to  said  estate  and  that  it  is  to  the  inter- 
est of  said  estate  that  your  petitioner  be  allowed  to  assign 
said  policy  to  said  Jones  in  full  of  said  claim  so  pending,  and 
upon  the  following  terms,  that  said  Jones  pay  all  dues  owin^ 
and  accruing  on  said  policy  and  when  he  realizes  on  said 
policy,  pay  to  the  wjdow,  if  living,  and  if  the  widow  should 
not  be  living,  to  the  children  of  said  Joseph  Purviance,  the 
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net  amount  of  said  policy  lesB  the  sum  of  $2,500  and  less 
also  the  amount  said  Jones  may  have  to  pay  to  keep  said 
policy  alive.  Wm.  Purvianco,  administrator.''  The  attorneys 
of  the  appellant  indorsed  on  the  petition  his  acceptance  of  the 
proposed  settlement.  The  petition  was  not  verified.  It  was 
drawn  up  and  signed  by  the  attorney  who  represented  the 
administrator  in  the  lawsuit.  The  administrator  did  not 
know  the  contents  of  the  petition,  and  had  not  authorized 
the  execution  of  the  particular  instrument,  but  had  directed 
his  attorney  to  settle  with  appellant  upon  any  terms  that 
the  court  would  approve.  Upon  presentation  of  the  peti- 
tion and  the  acceptance  of  the  terms  of  the  proposed  settle- 
ment, the  court  made  and  entered  the  following  order: 
"And  now,  pending  said  proceedings  for  an  appeal  of  this 
cause,  said  administrator  asks  leave  of  the  court  to  compro- 
mise and  adjust  all  differences  between  the  estate  and  said 
plaintiff  and  files  his  petition  therefor  in  these  words:  (Here 
insert.)  And  the  court,  being  advised  in  the  premises,  sus- 
tains said  petition  and  hereby  authorizes  and  directs  said 
administrator  to  compromise  and  adjust  said  claim  with  said 
plaintiff  and  to  assign  and  transfer  to  said  John  T).  Jones 
the  said  policy  of  insurance,  mentioned  in  said  petition, 
upon  the  terms  and  conditions  therein  set  forth,  in  full  of  all 
claims  and  demands  of  said  John  I).  Jones  upon  or  against 
said  estate."  In  pursuance  of  this  order,  the  administrator 
indorsed  the  policy  to  appellant,  who  thereupon  abandoned 
his  appeal.  Tlie  policy  had  never  been  inventoried  or 
appraised  by  the  administrator.  It  was  a  non-forfeiting  life 
policy  issued  by  the  Connecticut  Mutual  Life  Insurance 
Company  on  February  15,  1867,  upon  the  life  of  James 
Wilhelm  of  Huntington,  Indiana,  in  the  sum  of  $3,000. 
It  was  made  payable  to  "the  assured,  his  executors,  adminis- 
trators, or  assigns".  It  provided  for  the  payment  of  annual 
premiums  for  ten  years  from  date  of  issue.  It  prohibited, 
on  pain  of  forfeiture,  the  assured  from  traveling  by  land 
or  sea  beyond  the  settled  limits  of  the  United  States,  from 
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visiting  territory  south  of  the  thirty-sixth  degree  of  north 
latitude  or  west  of  the  twenty-first  meridian  of  longitude 
west  of  Washington,  from  engaging  in  various  employments, 
etc.  On  August  19,  1868,  for  a  valuable  consideration, 
Wilhelm  indorsed  the  policy  to  Joseph  Purviance,  who  died 
the  owner  thereof.  At  the  time  of  the  compromise  between 
appellant  and  the  estate  the  premiums  had  been  fully  paid 
except  $140,  which  had  been  settled  by  note.  By  the  terras 
of  the  policy,  it  was  not  necessary  that  the  note  should  be 
paid  before  Wilhelm's  death  to  prevent  a  forfeiture.  Some 
of  the  statements  in  the  petition  were  false:  There  were  no 
annual  premiums  or  dues  pending  thereon  to  be  paid;  the 
heirs  were  able  and  willing  to  pay  all  sums  that  were  due 
on  the  policy;  the  failure  to  pay  the  note  above  mentioned 
would  not  result  in  a  loss  of  the  policy  to  the  estate.  Only 
one  of  the  heirs  had  been  consulted  about  making  the  assign- 
ment to  appellant.  None  had  been  asked  to  make  any  pay- 
ments on  the  policy.  In  acting  on  the  petition,  the  court 
believed  that  the  statements  therein  contained  were  true, 
did  not  know  that  the  policy  had  not  been  inventoried  or 
appraised,  was  ignorant  of  the  fact  that  the  administrator 
had  not  signed  the  petition,  and  was  under  a  misapprehen- 
sion of  the  facts  concerning  the  policy  and  the  terms  and 
value  thereof,  l^either  the  administrator,  nor  his  attorney, 
nor  the  'appellant,  nor  his  attorneys,  intentionally  attempted 
to  perpetrate  a  fraud  upon  the  court.  None  of  the  heirs 
had  any  knowledge  or  notice  of  the  petition  and  order  at  the 
time  the  policy  was  assigned  to  appellant.  After  appellant 
abandoned  his  appeal,  the  judgment  against  him  remained 
in  force,  unappealed  from.  There  was  no  consideration  for 
the  assignment  of  the  policy  by  the  administrator  to  appel- 
lant. At  the  time,  appellant  had  no  claim  pending  against 
the  estate.  Wilhelm  was  then  about  seventy-one  years  old, 
had  an  expectancy  of  about  eight  years,  the  insurance  com- 
pany was  solvent,  and  the  policy  was  very  valuable.  Appel- 
lant never  paid  anything  to  the  insurance  company  to  keep 
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the  policy  alive.  On  March  13,  1890,  in  vacation,  the  ad- 
ministrator filed  in  the  clerk's  office  his  final  report.  Hearing 
was  set  for  April  7,  1890,  and  two  weeks'  notice  was  given 
by  publication  and  posting.  No  indorsement  of  the  filing  or 
of  the  setting  for  hearing  was  made  upon  the  report.  On 
April  11,  1890,  the  administrator  filed  what  purported  to 
be  an  amended  final  report.  In  fact  the  original  report  was 
not  amended.  The  only  changes  made  consisted  in  indors- 
ing upon  the  report  the  words  *^Amended  Final  Report"  and 
"Filed,  April  11,  1890.  John  S.  Glenn,  Clerk".  No 
further  or  additional  notice  was  given.  On  April  11,  1890, 
the  report  was  examined  and  approved,  the  estate  declared 
settled,  and  the  administrator  discharged.  There  was  found 
to  be  in  the  hands  of  the  administrator  $1,000.04  for  distri- 
bution. This  sum  was  paid  to  the  clerk,  and  distributed  to 
the  heirs  within  ten  days.  The  policy  was  not  referred  to 
nor  accounted  for  in  the  final  report,  nor  in  any  previous 
report.  Wilhelm  died  in  December,  1890.  Thereupon 
appellant  made  proofs  of  death,  etc.  The  company  did 
not  pay  the  claim  at  maturity.  Appellant  sued  the  com- 
pany in  the  Huntington  Circuit  Court,  and  made  all  of 
the  heirs  of  Joseph  Purviance  parties  defendant.  The  com- 
pany appeared  and  paid  into  court  $2,798,  which  was  the 
amount  of  the  policy  less  the  premium  note  and  intero^^t,  for 
the  use  of  the  party  that  the  court  might  find  entitled  to  it. 
That  action  is  yet  pending.  At  the  January,  1898,  term 
of  the  Huntington  Circuit  .Court,  on  the  complaint  of  the 
plaintiffs  in  this  suit,  to  which  complaint  the  administrator 
and  appellant  were  made  defendants,  the  order  approving 
the  final  report  was  set  aside  and  the  estate  was  opened  up. 
This  judgment  is  in  force,  unappealed  from,  and  the  estate 
is  now  pending  unsettled.  The  order  of  the  court  authoriz- 
ing the  assignment  of  the  policy  was  obtained  through  mis- 
representation and  under  a  misapprehension  of  the  facts  by 
the  court,  and  should  be  set  aside.  The  assignment  of  the 
policy  to  appellant  was  wrongful  and  void  and  without  legal 
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authority  on  the  part  of  the  administrator,  and  should  be  set 
aside.    The  policy  is  the  property  of  the  estate. 

Upon  this  finding,  the  court  entered  the  following  conclu- 
sions of  law:  (1)  That  the  order  approving  the  final  report 
should  be  set  aside  as  to  all  the  parties  herein.  (2)  That 
tte  order  approving  the  final  report  has  been  set  aside  and 
the  estate  reopened.  (3)  That  the  order  authorizing  the  as- 
signment should  be  set  aside*  (4)  That  appellant  took  no 
title  by  the  assignment,  and  that  the  policy  remained  the 
property  of  the  estate.  (5)  That  the  assignment  of  the 
policy  to  appellant  was  without  consideration.  (6)  That 
the  appellant  and  the  administrator  pay  costs. 

Appellant  had  the  right  to  appeal  from  the  judgment 
against  him  on  his  claim  against  the  estate.  It  was  a  valu- 
able right.  Just  as  soon  as  the  judgment  was  entered,  he 
was  found  taking  steps  to  exercise  that  right.  The  attorney 
of  the  administrator  was  willing  to  settle  the  litigation  at 
this  point.  He  knew  that  appellant  had  recovered  a  large 
judgment  at  the  first  trial,  and  that  the  judgment  was 
reversed  for  a  defect  in  the  special  finding.  Purviance  v. 
JoneSy  120  Ind.  162.  He  knew  that  if  appellant  ultimately 
recovered,  the  $1,000  then  on  hand  tx)  distribute  to  the 
heirs  would  not  pay  one-third  of  the  judgment.  Appellant, 
on  his  side,  knew  that  his  appeal  might  not  be  successful,  or 
it  is  not  presumable  that  he  would  have  taken  in  settlement 
a  thing  of  such  uncertain  value  as  a  policy  that  might  be 
rendered  wholly  worthless  by  the  assured's  doing  some  for- 
bidden act.  Appellant  agreed  to  give  up  his  right  of  appeal 
in  consideration  of  receiving  the  decedent's  title  to  the 
policy.  Appellant  f orebore  to  take  his  appeal,  and  he  thereby 
paid  a  valuable  consideration.  Wray  v.  Chandler^  64  Ind. 
146;  6  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.),  747;  liiiss?!! 
V.  Daniels,  5  Col.  App.  224,  37  Pac.  726;  Matthews  v. 
Merrick,  4  Md.  Ch.  364:  Re^xd  v.  French,  28  N.  Y.  286. 
"The  prevention  of  litigation  is  not  only  a  sufficient  but  a 
highly  favored  consideration."     Bement  v.  3/ay,  135  Ind, 
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664,  and  cases  cited  on  page  669.  For  this  consideration, 
the  administrator  assigned  the  policy  to  appellant*  This  is 
not  a  case  wherein  the  administrator  undertakes  to  act  for 
himself  under  his  statutory  authority.  In  such  a  case,  he 
must  comply  strictly  with  the  statute — tlie  source  of  his 
authority.  Ramey  v.  McCain,  51  Ind.  496;  Weyer  v.  Sec- 
ond Nat.  Bank,  67  Ind.  198;  Citizens  St.  R.  Co.  v.  Rc^- 
hinsy  128  Ind.  449,  12  L.  R.  A.  498.  Here,  the  court  in 
which  the  trust  was  being  administered  approved  the  settle- 
ment of  the  pending  litigation  and  directed  this  particular 
transfer  to  be  made.  The  theory  of  appellees'  case  is  that, 
without  the  order  of  the  court  and  a  compliance  therewith, 
the  transfer  would  be  void  for  failure  of  the  administrator  to 
follow  the  statutory  mandates  in  reference  to  the  disposi- 
tion of  personalty;  that  the  transfer,  in  pursuance  of  the 
order  of  the  court,  would  be  valid  except  for  the  fraud  in 
procuring  the  order;  and  that  the  order  is  voidable  on 
account  of  the  fraud.  So,  the  central  point  is  appellees' 
appeal  to  a  court  of  equity  to  cancel  the  order  for  fraud. 
For  this  reason,  the  contention  of  appellees  that  appellant 
is  not  shown  to  have  had  an  insurable  interest  in  the  life  of 
Wilhelm  presents  no  question.  It  is  neither  averred  nor 
found  that  he  did  not  have  an  insurable  interest;  and  equita- 
ble intervention  is  sought  on  the  basis  that  appellant  ob- 
tained a  colorable  title  that  may  be  avoided.  Now,  in  what 
attitude  did  appellees  come  into  a  court  of  equity?  They 
were  distributees.  There  was  $1,000  ready  to  distribute  as 
soon  as  appellant's  lawsuit  was  out  of  the  way.  The  admin- 
istrator represented  them  in  that  litigation.  By  the  com- 
promise, he  obtained  for  them  a  valuable  consideration  from 
appellant  which  they  retain  and  purpose  to  keep.  While 
ratifying  the  act  of  the  administrator  in  securing  what  ho 
did  from  appellant,  they  repudiate  his  act  in  paying  appel- 
lant therefor.  In  asking  equity,  they  should  have  offered  to 
do  equity.  Jones  v.  Ewing,  107  Ind.  313;  Balue  v.  Taylor, 
136  Ind.  368;  Norris  v.  Scott,  6  Ind.  App.  18.    In  asking 
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that  the  order  authorizing  the  assignment  of  the  policy  be 
canceled,  they  should  have  offered  that  the  compromise 
(which  was  part  of  the  order)  be  annulled,  that  the  judg^ 
ment  and  prayer  for  appeal  (on  which  the  order  was  based) 
be  set  aside  and  reentered  as  of  the  date  -of  any  final  decree 
in  their  favor  canceling  the  order  for  assignment,  and  that 
the  funds  of  the  estate  be  restored.  It  is  unnecessary,  there- 
fore, to  consider  whether  or  not  the  facts  found  make  out  a 
case  in  which  the  order  of  the  court  should  be  set  aside  for 
fraud  or  mistakes.  On  this  finding,  no  conclusion  of  law,  in 
any  form,  could  be  drawn  properly  in  favor  of  appelleea 
The  only  conclusion,  legally  deducible  from  the  finding,  was 
that  the  plaintiffs  and  cross-complainants  are  entitled  to 
no  relief. 

Judgment  reversed,  with  directions  to  restate  the  conclu- 
Bions  of  law  and  to  enter  judgment  for  appellant 
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Carskaddon  et  al.  v.  Pine  et  al. 

[No.  18,782.    Filed  March  80,  1900.] 

Bills  and  Notes. — Action  by  Assignee. — Complaint-^AllegcUion  as 
to  Assignment. — An  allegation  in  a  complaint  on  a  promissoxy  note 
that  the  note  was  assigned  by  the  payee  to  plaintiff,  was  not  equiv- 
alent to  an  allegation  that  the  payee  assigned  the  note  by  indorse- 
ment  in  writing,  pp.  411,  4IS. 

Sahb. — Action  by  Assignee.— The  payee  of  a  promissory  note  must  be 
made  a  defendant  in  an  action  on  the  note  by  an  assignee  thereof 
where  it  is  not  alleged  that  the  payee  assigned  the  note  to  plaintiflf 
by  indorsement  in  writing,  pp.  411,  4IS. 

Appeal  ant>  Error. — Defect  of  Parties.  —  Waiver. —  A  defect  of 
parties  appearing  on  the  face  of  a  complaint  which  is  not  taken  ad- 
vantage of  by  demurrer  in  the  court  below  is  waived,    p.  41S. 

Same. — Defect  of  Parties. — ^An  assignment  of  error  on  appeal  that  the 
oomplaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion presents  no  question  concerning  a  defect  of  parties  plaintiff  or 
defendant,   p.  4^S. 

Same. — BiU  of  Exceptions. — A  bill  of  exceptions  purporting  to  con- 
tain the  evidence  presented  to  and  signed  by  the  judge  in  vacation 
is  not  a  part  of  the  record,  where  it  is  not  shown  by  order-book 
entry  contained  in  the  transcript  that  time  was  given  to  present  a 
bill  of  exceptions,    p.  4^£. 
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From  the  St.  Joseph  Circtdt  Court.    Affirmed, 

Stnux/rt  MoJSibbenj  for  appeUants. 

A.  Z.  Brick  and  I^.  H,  Durmahoo^  for  appellees. 

Monks,  J. — Appellee,  Pine,  sued  appellants,  Carskaddon 
and  wife,  to  foreclose  a  mortgage  on  real  estate,  and  to 
recover  a  personal  judgment  against  Carskaddon  on  the 
promissory  notes  secured  thereby.  The  cause  was  tried  by 
the  court,  a  special  finding  of  facts  made,  and  conclusions  of 
law  stated  thereon  against  appellants,  and  over  a  motion  for 
a  new  trial  a  judgment  on  said  note  and  decree  foreclosing 
said  mortgage  was  rendered. 

The  errors  assigned  and  not  waived  are:  (1)  The  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  (2)  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  notes  and  mortgage  sued  upon  were  executed  to  Hesr 
ter  Baramore,  and  appellants  insist  that  the  complaint  is 
fatally  defective  because  the  manner  in  which  the  notes 
were  assigned  was  not  alleged.  It  is  alleged  in  the  com- 
plaint that  after  the  execution  of  said  notes  the  payee  "as- 
signed said  notes  to  Leighton  Pine,  plaintiff  herein,  and  that 
he  is  now  the  owner  of  the  same." 

Section  277  Bums  1894,  §276  R.  S.  1881  and  Horner 
1897,  provides  that  "When  an  action  is  brought  by  the 
assignee  of  a  claim  arising  out  of  contract,  and  not  assigned 
by  indorsement  in  writing,  the  assignor  shall  be  made  a 
defendant,  to  answer  as  to  the  assignment  or  his  interest  in 
the  subject  of  the  action." 

The  allegation  that  the  notes  were  assigned  by  the  payee 
to  appellee  Pine  is  not  equivalent  to  an  allegation  tlint  th(» 
payee  "assigned  said  notes  by  indorsement  in  writing'*,  op 
that  the  payee  "indorsed  said  notes  to  said  appellee."  As  it 
was  not  alleged  in  the  complaint  that  said  notes  were  assigned 
by  indorsement  by  the  payee  thereof  to  appellee  Pine,  said 
flection  required  that  the  payee  be  made  a  defendant  to  said 
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action.  Woollen's  Tr.  Proc.  §§507,  603;  Ekhelberger 
V.  Old  Nat.  Bank,  103  Ind.  401;  Gordon  v.  Carter,  79  Ind. 
386;  Reed  v.  Finton,  63  Ind.  288;  Heed  v.  Garr,  59  Ind. 
299;  Clough  v.  Thomas^  53  Ind.  24;  Keller  v.  WilliamSy  49 
Ind.  504;  Nelson  v.  Johnson,  18  Ind.  329. 

The  defect  of  parties  appearing  on  the  face  of  the  com- 
plaint and  not  having  been  taken  advantage  of  l\v  demurrer 
in  the  court  below,  is  waived.  Section  346  Bums  1894,  §343 
R.  S.  1881  and  Homer  1897.  1  Woollen's  Tr.  Proc.  §§597, 
603,  1632;  Clough  v.  Thomas,  53  Ind.  24,  26;  Shirts  v. 
Irons,  54  Ind.  13;  Bray  v.  Black,  57  Ind.  417;  Groves  v. 
Ruby,  24  Ind.  418,  and  cases  cited;  Strong  v.  Downing,  34 
Ind.  300;  Thornton's  Ind.  Pr.  Code,  §276,  and  note  1. 

A  demurrer  to  a  complaint  for  want  of  facts,  or  an  assign- 
ment of  error  in  this  court  that  the  complaint  does  not  state 
facts  8.ufficient  to  constitute  a  cause  of  action,  presents  no 
question  concerning  a  defect  of  parties  plaintiff  or  defend- 
ant Strong  v.  Downing,  supra;  Shane  v.  Lowry,  48  Ind. 
205;  Bray  v.  Black,  57  Ind.  417;  Browning  v.  Smith,  189 
Ind.  280,  290,  291;  1  Woollen's  Tr.  Proc.,  §§603,  1632,  and 
cases  cited. 

The  questions  presented  by  the  motion  for  a  new  trial 
depend  for  their  determination  upon  the  evidence  which 
appellee  Pine  insists  is  not  a  part  of  the  record.  The  bill 
of  exceptions,  which  purports  to  contain  the  evidence,  was 
presented  to  and  signed  by  the  judge  in  vacation,  and  was 
afterwards  filed  in  the  clerk's  oflSce.  As  it  is  not  shown  by 
any  order-book  entry  contained  in  the  transcript  that  time 
was  given  to  present  a  bill  of  exceptions,  the  same  is  not 
a  part  of  the  record.  Ewbank's  Manual  §33,  p.  46;  Camp- 
ton  V.  State,  140  Ind.  442,  445;  Johnson  v.  Ballard,  148 
Ind.  181, 182,  183,  and  cases  cited;  Hancher  v.  Stephenson^ 
147  Ind.  498;  Rdbards  v.  State,  152  Ind.  294. 

Finding  no  available  eiror  in  the  record  judgment  ib 
affirmed* 
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Bell  et  al.  v.  Shaffer  bt  al. 


[No.  18,608.     FQed  Feb.  15,  1900.    Rehearing  denied  Maroh  80, 1900.]  \^_S4\ 

Executors  aitd  Administkatobs.— -5a^  of  Real  Estate.'-Decedents*  V^  ^^ 
Estates. — An  administrator  procured  an  order  of  court  directing 
the  sale  of  the  undivided  two-thirds  part  in  value  of  certain  de- 
scribed real  estate,  being  exclusive  of  the  widow's  interest,  and  by 
virtue  of  such  order  sold  the  real  estate  at  public  auction.  Two 
months  thereafter  he  filed  an  amended  petition,  which  the  court 
permitted  to  be  filed  as  of  date  of  the  original  petition,  alleging 
that  the  widow  was  a  childless  second  wife.  On  the  same  day  the 
administrator  reported  the  sale  of  the  real  estate,  and  the  court  con- 
firmed the  same,  and  ordered  that  the  administrator  settle  with  the 
widow  and  allow  her  a  fair  compensation  for  her  interest  in  the 
proi>erty,  and  that  her  interest  therein  be  "exterminated  "  before  the 
purchaser  be  required  to  pay  all  of  the  purchase  money,  and  the 
administrator  afterward  reported  a  receipt  from  the  widow  stating 
that  the  stun  so  paid  was  in  full  of  her  dower  in  the  real  estate. 
Held,  that  the  action  on  the  amended  petition  was  illegal  and  void, 
and  whatever  title  was  acquired  by  the  purchaser  was  obtained  un 
der  the  first  order,  pp,  iU-j^S. 

&AME.^Scde8  of  Real  Estate. —Childless  Second  Wife.—Decedent^  Es- 
tates.— The  court  of  common  pleas  had  no  jurisdiction,  under  R.  S. 
1852,  to  order  the  sale  of  more  than  two-thirds  of  a  decedent's  real 
estate  for  the  payment  of  the  claims  of  general  creditors,  where 
the  decedent  left  surviving  him  a  childless  second  or  subsequent 
wife.   p.  422. 

Sauk.— ^ales  of  Real  Estate,— Childless  Second  Wife.— Decedents  -B«- 
to^es.— Children  by  a  former  marriage  have  no  present  estate  in  the 
interest  of  a  childless  second  or  subsequent  wife  in  the  real  estate 
of  their  father,  and  they  cannot  object  or  defend  against  the  sale 
thereof  for  the  payment  of  debts,  p.  U2S. 

Limitation  of  Actions.  —  Decede?U«'  Estates.  —  Childless  Second 
Wife. — Since  the  title  of  the  children  by  a  former  marriage  to  the 
interest  of  a  childless  second  or  subsequent  wife  in  the  real  estate 
of  their  father  does  not  vest  until  her  death,  their  right  to  main- 
tain an  action  for  the  recovery  thereof  is  not  barred  by  the  statute 
of  limitations  previous  to  her  death,    p.  42 J^. 

VkKTiTio^.—Attomeifs  fVe«.— Section  1222  Burns  1894  providing  for 
the  taxing  of  attorney's  fees  in  a  partition  proceeding  against  all  of 
the  parties  is  not  mandatory,  but  su(^h  taxation  is  to  be  awarded  in 
such  proportions  against  each  of  the  parties  as  the  court  may  de- 
termine,  pp.  4^4,  4S6. 
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From  the  Marion  Superior  Court.    Affirmed. 

J.   W.  Kem  and  T.  L.  SiUlivan^  for  ap)>ellant8. 
F.  E,  Oavm,  C.  F,  Cqffm,  T.  P.  Dams  and  W.  Booth, 
for  appellees. 

DowLiNo,  J. — Suit  for  partition  by  appellees  against  ap- 
pellants, the  former  claiming  to  be  the  owners  in  fee  of  the 
undivided  one-third  of  lot  number  forty-four,  in  Sorin's 
subdivision,  etc.,  in  the  city  of  Indianapolis,  and  State  of 
Indiana.  The  defendants  answered  in  four  paragraphs,  the 
first  being  a  general  denial,  and  the  second,  third,  and  fourth 
setting  up  the  defenses  of  an  estoppel  by  matter  of  record, 
by  matter  in  pau,  and  the  statutes  of  limitations  of  five,  fi<^- 
teen,  and  twenty  years.  Reply  in  denial.  The  appellant, 
Joseph  E.  Bell,  filed  his  separate  cross-complaint  a^srainst  the 
appellees,  asserting  title  to  the  whole  of  the  lot  described  in 
the  complaint,  and  asking  to  have  the  same  quieted.  Answer 
in  denial. 

At  the  request  of  the  parties,  the  court  made  a  special  find- 
ing of  facts,  with  its  conclusions  of  law  thereon.  Appellants 
separately  excepted  to  each  conclusion  of  law.  They  also 
filed  their  separate  motions  for  a  venire  de  novOy  and  for 
a  new  trial.  These  motions  were  overruled,  and  judgment 
was  rendered  on  the  finding  in  favor  of  appellees.  Errors 
are  assigned  upon  the  several  conclusions  of  law,  and  upon 
the  rulings  of  the  court  on  the  motions  for  a  venire  de  novo, 
and  a  new  trial. 

The  facts  found  by  the  court  may  be  summarized  as  fol- 
lows: One  Charles  O.  Fry,  an  inhabitant  of  Ilamiltoii 
county,  Indiana,  died  intestate,  in  March,  1868,  seized  in 
fee  simple  of  lot  number  forty-four  in  Sorin's  subdivision  of 
out  lots  numbers  1Y5  and  176,  in  the  city  of  Indianapolis. 
He  left  surviving  him  his  widow,  Elizabeth  Fry,  a  childless 
third  wife,  and  seven  children  by  former  marriages,  viz., 
Melissa  ShaflFer,  William  Fry,  Arena  Wolf,  Isaac  Fry, 
Albert  Fry,  Oliver  Fry  and  Abraham  L.  Fry. 
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Afterwards,  one  Andrew  McKinsey  was  appointed  by  the 
court  of  common  pleas,  of  Hamilton  county,  administrator 
of  the  estate  of  the  said  Charles  O.  Fry.  December  2,  1868, 
the  administrator  filed  in  said  court  his  petition  for  the 
sale  of  said  real  estate,  to  make  assets  for  the  payment  of  the 
general  debts  of  said  decedent.  The  widow  and  children  of 
the  decedent  were  made  parties  to  this  proceeding,  and  were 
duly  notified  of  its  pendency.  A  default  was  taken  against 
the  widow,  Elizabeth  Fry,  and  against  Melissa  Shaffer, 
Arena  Wolf,  and  William  Fry,  the  adult  children  of  the 
decedent.  The  infant  defendants,  Isaac  Fry,  Albert  Fry, 
Oliver  Fry,  and  Abraham  I*  Fry,  appeared  by  guardian 
ad  liteniy  who  filed  an  answer  in  their  behalf.  The  pro- 
ceedings resulted  in  an  order  directing  the  sale  of  *Hhe 
undivided  two-thirds  part  in  value  of  the  said  real  estate, 
being  exclusive  of  the  widow^s  interest.''  By  virtue  of 
the  order  so  obtained,  the  administrator  on  October  22, 
1869,  sold  the  real  estate  at  public  auction  to  one  John  D. 
Evans  for  $1,800.  Two  months  and  twentv  dava  after  such 
sale,  to  wit,  on  January  11,  1870,  the  administrator  with 
the  leave  of  the  court  filed  an  amended  petition  for  an 
order  to  sell  the  real  estate  which  had  been  sold  by  him 
October  22,  1869,  averring  in  said  petition  the  insufficiency 
of  the  personal  estate  to  pay  the  debts  of  the  decedent;  that 
the  decedent  died  the  owner  of  the  lot  in  question;  that  a 
part  of  the  indebtedness  of  the  estate  consisted  of  State  and 
county  taxes  to  the  amount  of  $200,  assessments  for  street 
improvements  to  the  amount  of  $300,  and  a  mortgage  debt 
for  the  unpaid  purchase  money  of  said  real  estate  to  the 
amount  of  $700,  vn\\i  interest,  all  of  which  were  liens  on 
said  real  estate,  and  that  the  holders  of  said  claims  were 
threatening,  if  not  paid,  to  enforce  the  same  against  the  said 
lot.  It  was  further  alleged  in  this  amended  petition  that 
the  widow  of  the  decedent  was  a  second,  childless  Avife;  that 
she  owned  a  life  interest  in  said  real  estate  to  the  one-third 
part  thereof,  provided  the  said  encumbrances  were  paid  off; 
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and  that  the  decedent  left,  as  his  only  heirs,  the  children  by 
former  marriages  already  named.  The  court  permitted  this 
amended  petition  to  be  filed  as  of  the  date  of  the  original 
petition,  to  wit,  December  2,  1868. 

On  the  same  day  this  so-called  amended  petition  was  filed, 
to  wit,  January  11,  1870,  the  administrator  filed  a  report 
showing  that,  after  proper  notice,  he  had  sold  the  lot  at  pub- 
lic auction  to  one  John  Evans  for  $1,800,  and  that  the  pur- 
chaser had  paid  down  $600,  and  executed  his  notes  for  the 
remainder  at  nine  and  eighteen  months,  with  security. 

The  sale  was  confirmed  by  the  court,  and  a  further  order 
was  made  in  these  words:  *^It  further  appearing  by  the 
evidence  that  said  real  estate,  named  in  the  petition,  was 
sold  without  any  regard  to  the  life  interest  of  the  widow 
of  said  decedent  named  in  the  petition,  and  it  further  appear- 
ing that  said  widow  was  the  second  wife  of  said  decedent,  and 
that  the  deceased  died  without  leaving  any  children  by  her, 
and  he  left  at  his  death  children  by  his  former  wife,  alive  at 
his  death,  and  she  has  only  a  life  interest  in  the  premises. 

"And  it  is  therefore  ordered  by  the  court  that  said  admin- 
istrator settle  with  said  widow,  and  allow  her  a  fair  com- 
pensation for  her  interest  in  the  said  property,  and  that  said 
interest  is  to  be  exterminated  before  the  said  John  D. 
Evans,  said  purchaser,  shall  be  compelled  to  pay  said  notes 
given  for  said  purchase  money,  as  aforesaid,  as  her  interest 
was  not  considet-ed  and  deducted  in  the  sale  to  him,  and 
said  administrator  is  ordered  to  execute  a  deed  of  convey- 
ance to  said  purchaser,  and  said  administrator  now  reports 
a  deed  of  conveyance  of  said  real  estate,  so  sold  to  said  pur- 
chaser, which  is  examined  and  approved  by  the  court." 

Immediately  after  the  court  made  the  foregoing  order, 
the  administrator  filed  a  report,  dated  January  10,  1870, 
showing  that  he  had  executed  to  Evans  a  deed  for  the  prem- 
ises, and  had  received  from  him  a  mortgage  on  the  same^ 
securing  the  balance  of  the  purchase  money. 

The  first  current  report  of  the  administrator,  made  April 
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15,  1872,  showed  that  he  had  received  (inchisive  of  the 
$1,800  for  the  real  estate  so  sold,  and  $75  as  rents) 
$8,587.87;  and  that  he  had  paid  out  $3,176.85,  leaving  a 
balance  of  $361.02  in  his  hands.  Among  the  payments  so 
made  was  one  of  $200  to  the  widow  of  the  decedent,  for 
which  she  executed  a  receipt  stating  that  the  sum  so  paid  was 
in  full  of  her  dower  in  the  house  and  lot  sold  by  the  admin- 
istrator to  pay  debts.  Another  of  the  payments  made  by  the 
administrator,  as  shown  by  this  report,  was  one  of  $900  on 
account  of  a  debt  for  the  purchase  money  of  a  tract  of  land 
in  Hamilton  county. 

On  the  19th  of  April,  1873,  pursuant  to  the  order  of  the 
court,  and  for  the  purpose  of  making  assets  to  pay  debts, 
the  administrator  sold  certain  other  lands  of  the  decedent, 
situated  in  said  Hamilton  county  for  the  sum  of  $1,500,  and 
received  the  purchase  money  therefor. 

The  administrator  collected  some  $60  interest,  and  $131 
rents,  and  on  Septemer  3,  1875,  he  filed  his  final  report, 
which  showed  among  other  things  a  payment  of  $240.78  to 
the  guardian  of  the  infant  children,  and  a  balance  of 
$456.02  for  distribution.  The  report  was  approved,  the 
said  balance  was  paid  into  court,  and  the  administrator  dis- 
charged. 

This  balance  was  ordered  paid  to  Isaac  Fry,  Arena  "Wolf, 
Melissa  Shaffer,  William  Fry,  Oliver  Fry,  Albert  Fry,  and 
Abraham  L.  Fry,  in  shares  of  $65.15  each,  and  the  same 
was  received,  and  receipted  for  by  William  Hair,  guardian 
of  Abraham,  Albert,  and  Oliver  Fry;  by  William  Fry  and 
Isaac  Fry  in  person;  by  Melissa  Shaffer  by  her  attorney  in 
fact;  and  by  Isaac. Fry,  administrator  of  the  estate  of  Arena 
Wolf,  deceased. 

The  administrator  was  not  empowered  by  any  order  of  the 
court  to  rent  the  real  estate  of  the  decedent,  but  he  did  in 
fact  collect  rents  to  the  amount  of  $206,  which  he  included 
in  his  account,  and  they  were  embraced  in  the  final  balance 
rei)orted  for  distribution. 
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Arena  Wolf,  one  of  said  children,  died  in  the  year  1874, 
leaving  as  her  sole  heirs  two  children,  William  Wolf,  and 

Wolf,  the  latter  of  whom  died  in  1888,  leaving  hiB 

said  brother,  one  of  the  appellees,  his  sole  heir. 

John  D.  Evans,  the  purchaser  at  the  sale  by  the  admin- 
istrator, took  possession  of  said  lot  number  forty-four  imme- 
diately upon  the  delivery  of  the  deed  therefor  to  him,  and 
he  and  his  son,  Frederick  Evans  (who,  upon  his  death, 
inherited  all  of  his  interest  in  said  real  estate),  and  Joseph 
E.  Bell,  the  grantee  of  Frederick  Evans,  ever  since  have 
been  in  the  open,  notorious,  peaceable,  and  exclusive  posses- 
sion of  the  whole  of  said  real  estate,  claiming  title  thereto, 
receiving  all  the  rents  and  paying  all  taxes  and  assessments 
against  the  same  as  they  matured.  The  said  Frederick 
Evans,  on  September  18,  1885,  obtained  from  Elizabeth 
Fry,  the  widow  of  said  decedent,  a  quitclaim  deed  for  all 
of  said  Marion  county  real  estate,  for  which  he  paid  her 
$450.  The  said  Frederick  afterwards  sold  and  conveyed  said 
lot  number  forty-four,  by  warranty  deed,  to  the  appellant, 
Joseph  Bell,  for  a  valuable  consideration.  Bell  bought  the 
property  under  the  belief  that  he,  was  obtaining  title  to  the 
whole  of  it,  but  with  the  knowledge  that  Evans'  title  was 
derived  through  the  administrator's  deed  before  mentioned, 
and,  before  his  purchase,  he  was  furnished  with  an  abstract 
of  the  records  showing  the  title  to  said  lot  He  had  heard 
nothing  of  the  claim  of  the  appellees  until  the  complaint  in 
this  action  was  filed.  Bell  expended  $400  in  remodeling  the 
house,  and  improving  said  property,  and  he  paid  interest  on 
an  assessment  for  street  improvements,  and  the  first  instal- 
ment of  the  taxes  of  1896,  amounting  together  to  $45.37, 
and  there  remains  unpaid,  on  account  of  such  street  improve- 
ment, $742,  which  is  not  yet  due.  The  widow  of  the  dece- 
dent died  November  24, 1895. 

Upon  the  facts  found,  the  court  stated  the  following  con- 
clusions of  law :  (1)  That  plaintiffs  are  the  owners  in  fee 
simple  of  an  undivided  j)ne-third  of  lot  number  forty-four, 
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in  Serin's  subdivision,  in  said  findings  described,  subject  to 
one-third,  in  amount,  of  said  street  improvement  lien.  (2) 
That  partition  should  be  made.  That  said  lot  number  forty- 
four  cannot  be  subdivided  without  injury  to  the  interests  of 
the  parties  therein.  That  the  whole  thereof  should  be  sold. 
That  such  sale  should  be  made  by  a  commissioner,  to  be 
hereafter  appointed,  on  terms  to  be  provided  in  the  decree. 
(3)  That  the  proceeds  of  such  sale  should  be  applied  to  the 
discharge  of  the  street  improvement  lien,  to  the  costs  hereof 
accrued,  and  to  accrue,  and  the  balance  thereof  should  be 
paid,  two-thirds  to  defendant  Joseph  E.  Bell,  and  one-third 
to  plainti£Fs;  the  last  named  one-third  to  be  charged  with 
$200  attorneys'  fees  in  favor  of  plaintiffs'  attorney.  (4) 
That  defendant,  Joseph  E.  Bell,  take  nothing  by  his  cross- 
complaint  herein. 

The  appellants  contend  that  the  appellees  have  no  interest 
in  the  lot  in  question,  and  that  the  judgment  of  the  Marion 
Superior  Court  is  erroneous.  (1)  Because  said  lot  number 
forty-four,  not  being  susceptible  of  division,  and  being  en- 
cumbered by  a  mortgage  for  ])urcha8e  money,  and  by  liens 
for  taxes  and  street  improvements,  the  court  of  common 
pleas  of  Hamilton  county  had  jurisdiction  to  order  the  sale 
of  the  whole  of  said  lot,  and  that  as  said  court  of  common 
pleas  also  had  jurisdiction  of  the  parties,  its  orders  and  judg- 
ment declaring  that  the  widow  held  a  life  estate  only,  and 
confirming  the  sale  to  Evans,  the  purchaser,  are  binding  and 
conclusive.  (2)  Because  the  appellees  are  estopped  by 
their  receipt  and  retention  of  the  purchase  money  to  deny 
the  validity  of  the  sale  of  the  whole  of  said  lot  by  the  admin- 
istrator. (3)  Because  the  claim  of  the  appellees  is  barred 
by  the  statute  of  limitations. 

The  propositions  advanced  by  the  appellants  cannot  be 
sustained.  N"o  petition  was  filed  in  the  common  pleas  court 
of  Hamilton  county  for  the  sale  of  the  whole  of  lot  number 
forty-four,  for  the  payment  of  a  mortgage  debt  for  purchase 
money,  or  other  liens.    The  proceedings  were  instituted  for 
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the  purpose  of  obtaining  an  order  to  sell  suoh  part  of  the  lot 
as  was  liable  to  be  sold  for  the  payment  of  the  claims  of 
general  creditors.  It  is  true  that,  upon  proper  amplication, 
the  court  might  have  authorized  the  administrator  to  sell 
any  of  the  real  estate  of  the  decedent  for  the  payment  of  ike 
purchase  money,  or  any  valid  lien  thereon*  §89  B.  S*  1852, 
p.  269. 

But  the  court  was  not  asked  to  make  such  order,  and  it 
made  no  order  for  the  sale  of  lot  number  forty-four,  or  any 
interest  therein,  for  the  payment  of  purchase  money,  or  any 
valid  lien,  and  the  entry  cannot  be  understood  to  mean 
anything  of  the  kind.  Kor  did  the  court,  at  any  time^  em- 
power the  administrator  to  sell  the  whole  of  said  lot.  The 
only  order  authorizing  the  sale  was  in  these  words:  "And 
the  court  finds  that  it  is  necessary  to  sell  said  real  estate  of 
said  decedent  to  pay  the  outstanding  debts  against  said 
estate.  And  the  court  does  now  order  and  direct  said  admin- 
istrator to  sell  the  undivided  two-thirds^  part  in  valuey  of 
said  real  estate  (being  exclusive  of  the  widow's  interest) 
to  wit,  lot  number  forty-four,  etc."  Under  this  order,  the 
administrator  was  authorized  to  sell  two-thirds  only  of  the 
lot,  and  the  purchaser  at  such  sale  took  the  lot  subject  to  all 
liens  and  encumbrances.  Shriver  v.  Lynn,  2  How.  43; 
Bethel  v.  Bethel^  6  Bush.  (Ky.),  65;  Clarke  v.  HenshaWy  30 
Ind.  144;  Martin  v.  Beasley,  49  Ind.  280. 

The  words  "being  exclusive  of  the  widow's  interest"  can- 
not be  regarded  as  increasing  the  quantity  of  the  lot  ordered 
to  be  sold  beyond  the  two-thirds  in  value.  By  no  rule  of 
construction  can  the  order  be  interpreted  to  mean  that  the 
whole  of  the  lot  should  be  sold,  exclusive  only  of  a  life 
estate  in  the  widow. 

The  filing  of  a  so-called  amended  petition  to  sell,  more 
than  two  months  after  the  sale  of  the  lot  had  actually  been 
made  under  the  original  petition  and  order,  and  the  entry  on 
the  record  that  the  same  be  treated  as  filed  as  of  the  date  of 
the  original  petition,  were  illegal,  unprecedented,  and  void. 
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But  even  this  last  named  petition  did  not  ask  for  an  order  to 
sell  the  whole  of  said  lot,  free  from  the  widow's  interest^  to 
pay  a  debt  for  purchase  money,  or  for  the  discharge  of  any 
valid  lien  on  the  same.  No  order  to  sell  was  made  upon 
the  last  petition,  and  whatever  title  was  acquired  by  the 
purchaser  was  obtained  under  the  order  first  made.  The 
sale  was  at  public  auction,  upon  an  order  directing  the  sale 
of  two-thirds  of  the  lot.  Other  bidders,  if  any  were  present, 
must  have  understood  that  only  two-thirds  of  the  lot  would 
be  sold.  After  the  sale,  the  court  had  no  power  by  any 
order  or  proceeding  to  make  a  gift  of  the  remaining  third 
of  the  lot  to  the  purchaser  of  the  two-thirds.  With  all  of 
the  liberality  which  can  be  extended  to  proceedings  of  this 
character,  it  is  impossible  to  sanction  or  uphold  the  attempt 
of  the  court,  two  months  after  the  sale  had  taken  place,  to 
convert  a  petition  for  the  sale  of  real  estate  to  pay  the  gen- 
eral creditors  into  an  application  to  sell  a  lot  to  discharge 
specific  liens;  or  to  enlarge  the  sale  of  two-thirds  of  a  lot, 
so  as  to  include  the  entire  premises.  Angle  v,  SpeeVy  66 
Ind.  488;  Lewis  v.  Owen^  64  Ind.  446;  Verry  v.  McClellany 
6  Gray  535;  Termy  v.  Foor^  14  Gray  500. 

It  is  said  by  Mr.  Freeman,  in  his  work  on  Void  Execution, 
Judicial,  and  Probate  Sales,  at  page  45,  that  "Probate 
sales,  we  are  sorry  to  say,  are  generally  viewed  with  extreme 
suspicion.  Though  absolutely  essential  to  the  administra- 
tion of  justice,  and  forming  a  portion  of  almost  every  chain 
of  title,  they  are  too  often  subjected  to  tests  far  more  trying 
than  those  applied  to  other  judicial  sales.  Mere  irregulari- 
ties of  proceeding  have,  even  after  the  proceedings  had  been 
formally  approved  by  the  court,  often  resulted  in  the  over- 
throw of  the  purchaser's  title.  In  fact,  in  some  courts,  the 
spirit  manifested  toward  probate  sales  has  been  scarcely  less 
hostile  than  that  which  has  made  tax  sales  the  most  preca- 
rious of  all  the  methods  of  acquiring  title."  It  may  be  sug- 
gested that  the  reason  for  this  spirit  is  not  far  to  seek.  The 
loose  and  slip-shod  methods  of  many  courts  of  probate  juris- 
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diction  in  cases  where  the  rights  and  titles  of  heirs  are  in- 
volved cannot  receive  the  approval  of  appellate  tribnnala 
when  they  come  under  review.  While  applications  for  the 
sale  of  real  estate  are  nominally  adversary  proceedings^  they 
are,  in  fact,  in  most  cases,  ex  parte,  the  administrator  look- 
ing after,  or  being  expected  to  look  after,  as  well  the  inter- 
ests of  the  widow  and  heirs  as  the  rights  of  creditors.  The 
widow  and  adult  heirs  usually  make  default,  and  the  minors 
are  represented  by  a  guardian  ad  liteniy  who  appears  pro 
forma  only.  Under  such  circumstances,  to  permit  the  pro- 
bate court  to  play  fast  and  loose  with  petitions  and  orders^ 
without  regard  to  any  rules  of  law,  or  orderly  procedure,  is 
to  encourage  a  dangerous  laxity  in  practice,  and  to  trifle  with 
the  important  rights  of  property.  This  court  has  generally 
been  indulgent  toward  probate  sales,  but  no  decision  goes 
to  the  length  of  sustaining  a  proceeding  by  which  heirs  at 
law  are  devested  of  their  title  to  real  estate  without  even  an 
order  of  the  court  directing  the  sale  of  such  interest 

But  for  another  and  distinct  reason,  the  claim  of  the 
appellant  to  the  one-third  of  the  lot  must  fail.  The  court 
of  common  pleas  of  Hamilton  county  had  not  jurisdiction  to 
order  the  sale  of  more  than  two-thirds  of  the  lot  to  make 
assets  for  the  payment  of  the  claims  of  general  creditors. 

.  •  ^ 

The  statute  in  force  at  the  time  of  the  death  of  Charles  O. 
Fry,  regulating  the  descent  of  real  estate,  was  as  follows: 
"Section  17.  If  a  husband  die  testate  or  intestate,  leav- 
ing a  widow,  one-third  of  his  real  estate  shall  descend  to  her 
in  fee  simple,  free  from  all  demands  of  creditors;  Provided^ 
however^  that  where  the  real  estate  exceeds  in  value  $10,000, 
the  widow  shall  have  one-fourth  only,  and  where  the  real 
estate  exceeds  $20,000,  one-fifth  only  as  against  creditors 

•N-      «      # » 

• 
^^Section  24.  *  *  *  Provided,  That  if  a  man  marry 
a  second  or  other  subsequent  wife,  and  has,  by  her,  no  chil- 
dren, but  has  children  alive,  by  a  previous  wife,  the  land 
which,  at  his  death,  descends  to  such  wife,  shall,  at  her 
death,  descend  to  his  children."    1  R.  S.  1852,  pp.  250,  261. 
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A  construction  was  given, to  these  provisions  of  the  statute 
in  Louden  v.  JameSy  31  Ind.  69,  in  which  it  was  held  that 
when  a  man  dies  leaving  surviving  him  a  widow,  who  is  a 
second  or  subsequent  wife,  by  whom  he  has  no  children,  but 
leaving  children  by  a  previous  wife,  the  widow,  as  against 
creditors,  takes  the  same  share  of  his  real  estate  in  fee 
simple  as  if  a  first  wife,  and  at  her  death  that  this  iee 
simple  descends  to  the  children  of  the  husband,  free  from 
the  demands  of  his  creditors.  This  decision  was  made  May 
27,  1869,  while  the  sale  in  question  took  place  October 
22,  1869,  so  that  the  purchaser  at  that  sale  had  before  him 
the  latest  interpretation  of  the  statute,  declaring  that  the 
one-third  taken  by  the  widow  was  held  by  her  in  fee  as 
against  creditors,  and  that,  at  her  death,  it  would  descend  to 
the  children  of  the  decedent.  This  ruling  was  followed  in 
Cay  wood  v.  MedaJcer,  84  Ind.  520,  and  was  there  declared 
to  have  been  "the  law  and  rule  of  property,"  from  the  time 
it  was  made. 

As  the  petition  in  this  case  was  for  the  sale  of  the  real 
estate  to  make  assets  generally,  and  not  to  pay  a  claim  for 
purchase  money,  or  other  specific  lien,  the  share  taken  by 
the  widow  was  not  subject  to  sale,  and  the  interest  of  the 
children  of  the  decedent,  by  his  former  marriages,  could 
not  be  aflFected  by  any  order  or  proceeding  of  the  court  upon 
Buch  petition.  They  had  no  present  estate,  but  were  merely 
expectant  heirs,  so  that  it  was  not  possible  for  them  to 
object  to  the  petition  or  order,  nor  jiecessary  for  them  to 
make  any  defense  against  the  same.  UiterhacJe  v.  Terhuney 
75  Ind.  363;  Armstrong  v.  CaviU,  78  Ind.  476;  Bryan  v. 
Ulandy  101  Ind.  477;  Habig  v.  Dodge,  127  Ind.  31;  Byrum 
V.  Henderson,  151  Ind.  102;  Owaltney  v.  Owaltney,  119 
Ind.  144;  Pepper  v.  Zahnsinger,  94  Ind.  88;  Erwin  v. 
Garner,  108  Ind.  488. 

The  pleas  in  estoppel  are  not  sustained  by  the  findings 
or  the  evidence.     The  record,  as  has  been  seen,  contains 
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nothing  which  prevented  the  appellees  from  asserting  their 
title  to  the  one-third  of  the  lot,  which  was  taken  by  the 
widow,  and  which,  at  her  death,,  descended  from  her  to  them 
as  her  statutory  heirs.  Neither  can  they  be  deprived  of  their 
inheritance,  because  a  small  amount  of  money,  derived  from 
the  estate  of  their  father,  was  distributed  to  them.  It 
nowhere  appears  that  this  money  was  derived  from  the  sale 
of  the  one-third  of  the  lot  now  clainoed  by  them,  but,  on 
the  contrary,  it  is  manifest  that  this  one-third  was  not  sold 
at  all  under  any  order  of  the  court.  Flennet  v.  Travelers 
Ins.  Co.y  89  Ind.  164;  Erwin  v.  Oamer,  108  Ind.  488. 

The  death  of  the  widow  of  the  decedent  did  not  occur 
until  November  24,  1895.  The  appellees  did  not  acquire 
their  title  to  the  one-third  of  the  lot  until  she  died,  and,  of 
course,  could  maintain  no  action  for  its  recovery,  or  for  par- 
tition, previous  to  that  event.  Their  right  was  not  barred 
by  any  statute  of  limitation.  Habig  v.  Dodge^  127  Ind.  31; 
Erwin  v.  Oamer,  108  Ind.  488;  Owaltney  v.  Owaltneyj  119 
Ind.  144;  Sthori  v.  Stephens^  62  Ind.  441;  Haskett  v. 
Maxey,  134  Ind.  182,  19  L.  R  A.  379. 

Appellees  have  assigned  as  a  cross  error  the  conclusioa 
of  law  that  the  attorney's  fee  allowed  them  should  be  taxed 
against  their  share  of  the  proceeds  of  the  sale  of  the  real 
estate,  instead  of  being  paid  out  of  the  whole  fund  to  be 
derived  from  such  sale.  The  ruling  of  the  court  in  this 
point  was  clearly  right.  No  reason  exists  why  a  defendant 
in  a  partition  suit,  who  appears  by  attorney,  to  contest 
the  title  of  the  plaintiff,  should  be  compelled  to  contribute 
to  the  payment  of  the  attorney's  fees  of  his  adversary,  and 
we  can  not  believe  that  the  statute  was  intended  to  subject 
him  to  such  liability.     Merrill  v.  Shirlc,  128  Ind.  503. 

It  is  said  in  Kilgour  v.  Crawford,  51  111.  249:  ''Where 
the  proceedings  are  amicable,  and  the  parties  defendant  do 
not  deem  it  necessary  to  employ  counsel  to  protect  their 
interests,  it  is  proper  that  the  power  given  by  this  law 
should  be  exercised,  as  all  the  parties  have  the  benefit  of 
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the  partition.  Bat  where  the  defendants  deem  it  neceaeary 
to  employ  counsel,  in  order  to  protect  their  interests,  and 
secure  a  just  partition,  or  an  equitable  assignment  of  dower, 
we  can  see  no  reason  why  they  should  be  required  not  only 
to  pay  the  fees  of  their  own  counsel,  but  also  a  part  of  the 
fees  of  adverse  counsel.  *  *  *  In  these  partition  pro- 
ceedings, the  defendants  have  generally  been  guilty  of  no 
default  or  wrong.'' 

Section  1222  Bums  1894,  under  which  appellees  claim 
the  right  to  an  allowance  of  attorney's  fees,  to  be  .taxed 
against  the  entire  fund,  is  not  strictly  mandatory,  but  such 
taxation^  in  any  case,  is  to  be  awarded  in  such  proportions 
against  each  of  the  parties  as  the  court  may  determine. 
Ex  parte  Fidelity  Ins.  Co.,  108  Pa.  St.  339,  1  Atl.  233; 
Stempel  v.  Thomas,  89  111.  146;  Stunz  v.  Stum,  131  111. 
210,  23  K  E.  407;  Westmoreland  v.  Martin,  24  S.  C.  238. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed 


BOSBNBARGER  V.  ThB   StATB. 
[No.  19,180.    Filed  April  4,  1900.] 

Cbdonal  Law. — Indictment. — Duplicity. — Administering  Poison. — 
Under  the  proviflion  of  §1919  Homer  1897  making  it  a  crime  to  ad- 
minister or  prooure  to  be  administered  any  poison  to  another  human 
being,  the  State  in  charging  the  accused  with  having  violated  its 
provisions  may  in  a  single  oount  of  the  indiotment,  by  using  the 
conjunction  and  instead  of  or,  as  employed  in  the  statute,  charge 
the  commission  of  as  many  prohibited  acts  sis  may  be  deemed  nec- 
essary to  render  the  indictment  applicable  to  the  evidence  without 
rendering  it  bad  on  account  of  uncertainty  or  duplicity,  pp,  426-428. 

Saub. — Indictment, — Administering  Poison. — An  indictment  charg- 
ing that  defendant  unlawfully,  feloniously  and  with  premeditated 
malice  administered  poison  with  intent  to  kill  and  murder  is  not 
bad  for  failing  to  state  the  quantity  of  the  poisonous  drug  adminis- 
tered,   p.  4^8. 

Evidence. — Weight. — Criminal  Law. — It  is  the  province  of  the  trial 
court  to  weigh  and  determine  the  credibility  to  be  given  the  evi- 
dence introduced,  and  the  Supreme  Court  will  not  disturb  the  judg- 
ment on  the  weight  of  the  evidence  where  there  is  evidence,  if 
worthy  of  belief,  sufficient  to  sustain  the  finding  upon  every  ma- 
terial point,    pp.  4^9,  430. 
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From  the  Gibson  Circuit  Court.     Affirmed. 

C,  A.  Buskirk  and  J,  TV.  Brady,  for  appellant. 
W.  L,  Taylor y  Attorney-General,  Merrill  Moores^  C.  0. 
Hadley  and  James  Kilroy,  for  State. 

Jordan,  J. — ^Appellant  was  charged  by  indictment  with 
the  crime  of  administering  poison  to  one  Alva  Eosenbarger 
with  the  felonious  intent  to  kill  and  murder.  A  trial  by  the 
court  resulted  in  finding  her  guilty  as  charged,  and  her 
punishment  was  fixed  at  imprisonment  for  a  term  of  seven 
years,  and  over  her  motion  for  a  new  trial  she  was  sentenced 
accordingly. 

The  errors  assigned  are  predicated  upon  overruling  the 
motion  to  quash  the  indictment  and  in  denying  the  motion 
for  a  new  trial.  The  charging  part  of  the  indictment  is  as 
follows:  "That  one  Rebecca  Eosenbarger,  late  of  said 
county,  on  the  6th  day  of  November,  A.  D.  1898,  at  the 
county  and  State  aforesaid,  did  then  and  there  unlawfully, 
feloniously,  and  with  premeditated  malice,  administer  and 
procure  to  be  administered  to  one  Alva  Eosenbarger  a  cer- 
tain poison,  to  wit,  hydrate  of  chloral,  with  intent  then  and 
there  and  thereby,  him,  the  said  Alva  Eosenbarger,  felo- 
niously, purposely,  and  with  premeditated  malice,  to  kill  and 
murder." 

The  crime  charged  is  defined  by  §1992  Burns  1894, 
§1919  E.  S.  1881  and  Horner  1897:  "Whoever  adminis- 
ters, or  procures  to  be  administered,  any  poison  to  any  other 
human  being,  or  mingles  poison  with  any  food,  drink,  or 
medicine,  with  intent  to  kill  or  injure  the  person  to  whom 
the  same  shall  be  administered,  if  death  do  not  ensue,  upon 
conviction  thereof,  shall  be  imprisoned  in  the  State  prison 
not  more  than  fourteen  years  nor  less  than  three  years." 

It  is  urged  by  appellant's  learned  counsel  that  the  court 
ought  to  have  quashed  the  indictment  because  it  is  open,  as 
they  insist,  to  the  following  objections:  (1)  It  is  bad 
because  of  duplicity;  (2)  it  is  self -contradictory;  (3)  it  is 
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imcertain;  (4)  it  charges  the  crime  to  have  been  committed 
by  the  administration  of  poison  without  specifying  what 
quantity  of  the  drug  was  administered. 

It  will  be  observed  that  the  statute  upon  which  this  prose- 
cution is  based  declares  disjunctively  that  it  shall  be  a  crime : 
(1)  For  any  one  to  administer  any  poison  to  any  other 
human  being.  (2)  To  procure  any  poison  to  be  adminis- 
tered to  any  other  human  being  with  intent,  etc.  So  far  as 
this  case  is  concerned  it  may  be  said  that  the  statute  in  ques- 
tion makes  it  a  crime  to  do  any  one  or  both  of  two  acts^ 
namely,  to  administer  the  poison,  or  to  procure  the  same  to 
be  adttiinistered.  These  acts  under  the  statute  are  punish- 
able alike. 

The  indictment,  as  it  will  be  seen,  charges  conjunctively 
that  appellant  did  ^^administer  and  procure  to  be  adminis- 
tered to  one  Alva  Rosenbarger  a  certain  poison,  etc."  The 
violation  of  the  statute  in  controversy  by  any  one,  in  respect 
to  either  or  both  of  these  forbidden  acts,  constitutes  but  a 
single  ofPense,  and  subjects  the  violator  upon  conviction 
to  the  penalty  therein  provided.  In  fact  it  may  be  asserted 
that  the  proper  construction  to  be  placed  upon  a  penal 
statute  of  the  character  of  the  one  here  involved  is  that 
where  a  person  in  One  transaction  commits  any  or  all  of  the 
forbidden  acts,  he  thereby  violates  the  provisions  of  the  stat- 
ute but  once,  and  incurs  upon  conviction  the  one  penalty. 
This  construction  has  been  frequently  adopted  and  followed 
by  this  court  in  cases  where  a  statute  of  the  character  of 
the  one  in  question  was  involved.  In  such  a  statute,  the 
State,  in  charging  the  accused  with  having  violated  its  pro- 
visions, may  in  a  single  count  of  the  indictment,  by  using 
the  conjunction  and,  as  was  done  in  the  pleading  in  this 
case,  in  place  of  ovy  as  employed  in  the  statute,  charge  the 
commission  of  as  many  of  the  prohibited  acts  as  may  be 
deemed  necessary  to  render  the  indictment  applicable  to 
the  evidence,  without  making  it  subject  to  the  charge  that 
it  is  bad  on  account  of  duplicity,  uncertainty,  or  that  it  is  con- 
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tradictory.  On  the  trial  of  such  a  prosecution,  if  any  one  or 
all  of  the  acts  so  charged  to  have  been  committed  by  the 
defendant  be  proved,  he  will  be  convicted,  and  will  incur 
the  punishment  provided  by  the  law.  It  certainly  is  not 
true,  as  insisted  by  counsel  for  appellant,  that  it  was  utterly 
impossible  for  appellant  in  one  transaction  to  both  adminis- 
ter and  procure  the  poison  to  be  administered  to  the  person 
charged  in  the  indictment.  The  word  ^^rocure'*  is  employed 
in  the  statute  in  the  sense  of  cause.  That  a  person  may  in 
the  same  transaction  both  administer  poison  and  cause  the 
same  to  be  administered  to  another  person  is  surely  not  an 
impossible  feat. 

The  rule  which  we  assert  in  respect  to  the  question  as 
involved  in  this  appeal  is  well  affirmed  by  the  deciflions  of 
this  court  and  by  many  other  authorities.  State  v.  KunSy 
6  Blackf.  314;  State  v.  SlocuTUy  8  Blackf.  S15 ;  Fahnesiock 
V.  Statey  102  Ind.  156;  State  v.  Fidler^  148  Ind.  221,  and 
cases  there  cited;  1  Bishop's  Crim.  Proc.  §436. 

There  is  no  merit  in  the  fourth  objection  made  to  the 
indictment.  As  a  matter  of  pleading  it  was  not  essential,  to 
constitute  a  good  indictment  under  the  statute  in  question, 
that  the  quantity  of  the  poisonous  drug  administered  be 
stated.  It  is  true,  as  counsel  for  appellant  contend,  that 
hydrate  of  chloral  is  used  for  medicinal  purposes,  as  are  other 
poisonous  or  noxious  compounds  or  drugs;  but  the  court 
also  judicially  knows  that  this  particular  drug  is  poisonous 
in  its  nature,  and  when  taken  into  the  system  in  a  sufficient 
quantity  will  produce  death  by  reason  of  its  poisonous  effects. 
When  the  averments  of  the  indictment  are  considered, 
whereby  it  is  charged  that  this  drug  was  by  appellant  "un- 
lawfully, feloniously,  and  with  premeditated  malice,  admin- 
istered *  *  *  with  intent  then  and  there  and  thereby, 
him,  the  said  Alva  Kosenbarger,  feloniously,  purposely,  and 
with  premeditated  malice,  to  kill  and  murder*',  it  certainly 
is  made  to  appear  that  the  drug  administered  was  sufficient 
in  quantity  to  carry  into  effect  the  felonious  intent.    Epps 
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T.  StatBy  102  Ind.  589.  It  follows  that  the  indictment  was 
not  open  to  the  objection  nrged  by  appellant,  and  the  motion 
to  quash  it  was  properly  denied. 

It  is  next  insisted  that  the  evidence  is  not  sufficient  to  sus- 
tain the  finding  of  the  court.  The  insistence  upon  this  fea- 
ture of  the  case  is  not  that  there  is  an  absence  of  evidence 
upon  any  material  point,  but  the  contention  is  that  the 
testimony  given  by  the  prosecuting  witness,  Alva  Rosen- 
barger, is  so  contradictory,  unreliable,  and  improbable,  as  to 
render  it  wholly  unworthy  of  credit,  and  therefore  it  ought 
not  to  be  considered.  The  judgment  of  the  court  in  the 
main  may  be  said  to  rest  upon  the  evidence  of  the  prose- 
cuting witness.  This  witness  was  the  son  of  appellant,  and, 
as  the  evidence  shows,  he  was  seventeen  years  old.  Appel- 
lant, as  the  evidence  discloses,  held  an  insurance  policy  upon 
his  life,  payable  to  her  at  his  death.  This  policy  seems  to 
have  been  taken  out  by  the  son  but  a  short  time  prior  to 
the  commission  of  the  crime  of  which  appellant  was  con- 
victed. The  son  stated  positively  upon  the  trial  that  he  and 
his  mother,  at  the  time  charged,  were  in  a  room  together 
in  Princeton,  at  the  residence  of  Dr.  Hudson,  where  she  was 
employed  as  a  domestic.  He  testified  that  she  gave  him 
a  bottle  containing  the  drug  in  question,  and  told  him  that 
it  was  something  to  remove  the  pimples  on  his  face,  and 
advised  him  to  take  it.  He  testified  that  he  took  the  drug  to 
the  room  which  he  occupied,  and  upon  retiring  that  night  ho 
took  a  part  of  it,  and  then  fell  into  a  stupor,  from  the  effects 
of  which,  through  medical  aid,  he  finally  recovered.  After 
his  recovery  he  seems  to  have  signed  a  written  statement 
to  the  effect  that  he  took  the  drug  for  the  purpose  of  com- 
mitting suicide.  Without  going  into  a  review  of  his  evi- 
dence, it  may  be  said  that  his  statements  in  the  main  are 
contradicted  by  circumstances  and  the  evidence  of  other 
witnesses,  and  it  may  be  asserted  that  the  story  which  he  told 
is  unnatural  and  improbable.  The  fact,  however,  appears 
that  appellant  was  the  beneficiary .  under  the  insurance 
policy,  and  this  seems  to  have  supplied  a  ground  for  the 
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motive  upon  her  part  for  committing  the  crime  in  question. 
If  the  evidence  given  by  her  son  can  be  credited,  she  is 
guilty  of  the  atrocious  crime  charged  against  her,  and  was 
properly  convicted. 

The  learned  and  conscientious,  judge  who  presided  at 
the  trial  and  who  heard,  considered,  and  determined  the 
question  of  appellant's  guilt,  seems  to  have  believed  the  tes- 
timony of  the  prosecuting  witness.  It  was  especially  the 
province  of  the  trial  court  to  weigh  and  determine  what 
credibility,  if  any,  under  all  the  circumstances,  ought  to  be 
given  to  the  evidence  introduced  upon  the  trial.  We  must 
presume,  therefore,  that  this  duty  was  correctly  and  prop- 
erly discharged.  The  rule  that  we  have  no  authority  to 
weigh  evidence  is  one  which  is  firmly  settled,  and  as  thero 
is  evidence  in  this  case,  which,  if  worthy  of  belief,  is 
suffident  to  sustain  the  finding  upon  every  material  point, 
we  can  not,  therefore,  disturb  the  judgment  upon  the  ques- 
tion urged  by  appellant  as  to  the  sufficiency  of  the  evidence. 
The  judgment  is  therefore  affirmed. 


154  430    The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
^=^  Railway  Company  v,  Klee. 


[No.  18,787.    FUed  Feb.  23,  1900.    Rehearing  denied  April  4,  1900.] 

Negligbnce. — Infants. — Non  Sui  Juris, — It  cannot  be  said  as  a  mat- 
ter of  law  that  a  child  nine  years  of  age  is  either  capable  or  inca- 
pable of  negligence,    p.  432. 

Samb. — Complaint.  —  Contributory  Negligence.  —  Infants.  —  Non  Sui 
Juris. — A  complaint  in  an  action  for  personal  injuries  alleging  that 
plaintiff  by  reason  of  his  immature  age,  judgment,  and  experience 
did  not  comprehend  the  danger  of  the  situation,  and  was  incapable 
of  negligence  in  the  premises,  is  not  bad  for  failing  to  allege  that 
plaintiff  was  free  from  negligence  contributing  to  his  injury,  p.  432. 

Same. — Non  Sui  Juris. — Contributory  Negligence, — Where  in  an  ac- 
tion for  personal  injuries  a  paragraph  of  complaint  charged  that 
plaintiff  was  non  sui  juris,  and  incapable  of  negligence,  a  finding 
that  plaintiff  was  capable  of  contributory  negligence  would  defeat 
the  action  on  that  paragraph  whether  he  was  shown  to  be  g^uilty 
thereof  or  not.    p.  43S, 
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NsGLiOENCB. — Violation  of  City  Ordinance. — Proximate  Cause. — Com- 
plaint,— ^A  complaint  in  an  action  for  personal  injuries  charging  the 
violation  of  a  city  ordinance  as  one  of  the  elements  of  defendant's 
negligence  is  not  rendered  bad  by  its  failure  to  show  that  the  viola- 
tion of  the  ordinance  was  the  proximate  cause  of  plaintiff's  injury. 
p.43S. 

Same. — Contributory  Negligence.— Proximate  Cause, — Railroads. — A 
complaint  against  a  railroad  company  for  personal  injuries  alleging 
that  the  defendant  ran  its  locomotive  against  plaintiff,  and  neg- 
ligently dragged  him  200  feet,  although  by  the  exercise  of  care  and 
caution  it  could  have  stopped  the  locomotive  before  plaintiff  was 
injured,  states  a  cause  of  action,  although  plaintiff  was  gn^^ty  of  neg- 
ligence in  being  upon  the  track,  since  such  negligence  on  the  part 
of  plaintiff  was  not  the  proximate  cause  of  the  injury,  pp.  4^3-436^ 

Same. — Instructions.  —  Railroads.  —  An  instruction  in  an  action 
against  a  railroad  company  for  an  injury  received  at  a  railroad  and 
street  crossing  that  if  defendant's  servants  saw  plaintiff  on  the 
track,  and  saw  that  his  attention  was  diverted  from  the  approach- 
ing engine  in  time  to  have  stopped,  by  the  exercise  of  ordinary  care, 
before  striking  plaintiff,  the  jury  would  be  justified  in  finding  that 
defendant  was  guilty  of  negligence  was  erroneous,    pp.  435-437. 

From  the  Hancock  Circuit  Court.     Reversed. 

John  T.  Dye,  B.  K.  Elliott  and  W.  F.  Elliott,  for  appel- 
lant. 
R.  A.  Black  and  W.  J.  Beckett,  for  appellee. 

Bakbb^  J. — In  Indianapolis  appellant  maintains  a  line  of 
railroad  in  Georgia  street.  Helen  street  runs  north  and  south 
and  crosses  Georgia  street  at  right  angles.  On  June  22, 
1894,  at  this  crossing,  appellee,  a  boy  nine  years  of  age  at 
the  time  of  the  injury,  was  struck  by  appellant's  switch- 
engine.  This  action  was  begun  on  Decemer  11,  1895,  in 
the  Marion  Superior  Court,  and  the  venue  was  changed  to 
the  Hancock  Circuit  Court.  The  complaint  is  in  six  para- 
graphs, the  last  charging  a  wilful  injury  and  the  others 
counting  on  negligence.  Appellant's  demurrer  to  each  of 
the  first  five  paragraphs  for  want  of  sufficient  facts  was  over- 
ruled. Answer  of  general  denial.  General  verdict  for  ap- 
pellee for  $5,000.  Appellant's  motion  for  a  new  trial  was 
overruled.  The  errors  assigned  are  the  rulings  on  the 
demurrer  and  the  motion  for  a  new  trial. 
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Objection  is  made  to  the  first  paragraph  because  it  does 
not  allege  that  the  plaintiff  was  free  from  contributory  negli- 
gence. This  paragraph  avers  in  substance  that  the  plaintiff, 
a  boy  nine  years  old,  was  of  such  immature  age,  judgment 
and  experience  that  he  did  not  comprehend  and  appreciate 
the  danger  of  the  situation  and  was  incapable  of  negligence 
in  the  premises.  A  child  nine  years  old  has  passed  the  age 
when  the  law  conclusively  affirms  that  he  is  incapable  of 
negligence;  and,  on  the  other  hand,  he  has  not  reached  the 
age  when  the  law  definitely  pronounces  his  conduct  negli- 
gent or  prudent  by  the  rules  applicable  to  adults.  Regard- 
ing the  conduct  of  a  child  between  the  age  when  he  is  con- 
clusively presumed  to  be  incapable  of  negligence  and  the  age 
when  he  is  conclusively  presumed  to  be  negligent  under  the 
same  circumstances  that  would  reveal  an  adult's  n^ligence, 
the  law  13  neutral;  it  lays  down  no  conclusive  presumption. 
Of  such  a  child  it  can  not  be  said  as  a  matter  of  law  that  his 
age  shows  him  either  incapable  or  capable  of  negligence. 
That  question  is  to  be  determined  as  a  fact  in  every  such 
case.  Beach  Contr.  Neg.  (3rd  ed.),  §§21b,  117,  136;  Pat- 
terson Ry.  Ace.  Law  §§70-73;  Indianapolis y  etc.,  R.  Co.  v. 
PitzeVy  109  Ind.  179;  Indianapolis,  etc.,  R.  Co,  v.  Wilson^ 
134  Ind.  95;  Terre  Haute  St,  R.  Go,  v.  Tappenbecky  9  Ind. 
App.  422;  Bridger  v.  AshviUe,  etc,  R,  Co,,  25  S.  C.  24; 
Missouri^  etc,  R,  Co.  v.  Rodgers  (Tex.  Civ.  App.),  39  S. 
W.  383;  Note  to  Aichinson,  etc.,  R.  Co.  v.  Hardy,  94  Fed. 
294,  37  C.  C.  A.  362-8.  The  averment  of  the  plaintiff's 
incapacity  was  therefore  an  averment  of  fact  and  not  a  legal 
conclusion.  With  this  averment  in  the  paragraph,  it  was  not 
necessary  to  allege  that  plaintiff  was  free  from  negligence 
contributing  to  his  injury.  The  case  in  this  first  paragraph 
is  of  one  who  is  non  sui  juris,  and  would  be  defeated  bv  a 
finding  that  plaintiff  was  capable  of  contributory  negligence 
whether  in  fact  he  was  guilty  thereof  or  not. 

The  sufficiency  of  the  second  paragraph  is  challenged  on 
the  ground  that  it  does  not  state  that  plaintiff  was  injured 
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without  contributory  negligence  on  his  part.  An  examilia- 
tion  of  the  paragraph,  however^  discloses  that  a  direct  aver- 
ment to  that  effect  is  made  and  that  no  specific  facts  in 
repugnance  thereto  are  alleged. 

The  third  paragraph  is  said  to  be  insufficient  because  it 
counts  on  the  violation  of  an  ordinance  as  the  actionable 
negligence  of  appellant  and  then  fails  to  show  that  such 
violation  was  the  proximate  cause  of  plaintiff's  injury.  The 
violation  of  the  ordinance  was  merelv  one  of  several  ele- 
ments  in  the  appellant's  negligence  as  charged  in  this  para- 
graph. As  was  said  in  Cleveland,  etc,  B.  Co.  v.  Oray,  148 
Ind.  266,  271:  "Because  the  particular  act  of  negligence 
prohibited  by  the  statute  is  included  in  the  sum  total  of  negli- 
gent acts  charged  against  appellant,  it  does  not  follow  that 
the  theory  of  the  complaint  is  thereby  confined  and  limited 
to  the  statutory  offense  charged." 

The  fourth  paragraph  charges:  "That  on  or  about  the 
22nd  day  of  June,  1894,  this  plaintiff,  a  child  of  nine  years 
of  age,  was  on  said  crossing  of  Georgia  and  Helen  streets, 
and  upon  said  track  of  said  defendant  in  said  Georgia  street 
without  fault  or  negligence  on  his  part,  and  while  in  said 
position  and  place,  and  while  in  plain  view  of  defendant's 
servant  in  control  of  and  managing  said  locomotive  and  while 
seen  and  distinguished  by  said  defendant's  said  servant  in 
time  to  have  stopped  said  locomotive  by  the  exercise  of  due 
care,  and  avoided  injury  to  this  plaintiff,  the  said  defendant, 
through  and  by  its  said  employes  and  servants,  negligently 
approached  said  plaintiff  with  said  locomotive  belonging  tt) 
this  defendant,  and  negligently  ran  its  locomotive  against 
and  onto  this  plaintiff,  and  negligently  dragged  this  plaintiff 
a  long  distance,  to  wit,  200  feet;  and  negligently  ran  onto 
the  right  leg  of  this  plaintiff,  and  negligently  injured  and 
crushed  the  said  right  leg  of  this  plaintiff  then  and  there, — 
all  without  fault  or  negligence  on  the  part  of  this  plaintiff/' 
This  paragraph  charges  that  appellant's  servants  saw  plaintiff 
on  the  track  in  time  to  have  stopped  the  engine  before  reach- 
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ing  him,  but  failed  to  do  so.  At  that  point  of  time  plaintiff, 
though  upon  the  track,  was  not  in  a  condition  of  peril  unless 
he  was  prevented  by  some  physical  or  other  incapacity  from 
using  ordinary  care  to  get  off  from  the  track.  A  child  nine 
years  old  is  not  presumed  to  be  non  sui  juris.  No  facts  are 
alleged  showing  that  he  was  incapable  of  understanding  the 
peril  that  might  result  from  continuing  to  stand  on  the  track. 
It  is  not  alleged  that  he  did  not  see  and  hear  the  approach- 
ing engine.  It  is  not  stated  that  he  did  not  have  the 
ability  and  opportunity  to  step  from  the  track  long  before 
the  engine  would  reach  the  crossing.  Nothing  is  shown  in 
this  paragraph  that  would  cause  the  engineer  to  doubt  his 
right  to  rely  upon  the  presumption  that  plaintiff  would  heed 
what  he  saw  and  heard  and  would  step  from  the  track  in 
time  to  avoid  injury.  Ulrich  v.  Clevelandy  etc.y  R,  Co.y 
151  Ind.  358;  Clevelandy  etc.,  R.  Co.  v.  Miller^  149  Ind. 
490;  Ohio,  etc.,  R.  Co.  v.  WoZfccr,  113  Ind.  196;  MeredUh 
V.  Richmondy  etc.,  R.  Co.y  108  N.  C.  616,  13  S.  E.  137;  8t. 
LouiSy  etc.y  R.  Co.  v.  ChristiaUy  8  Texas  Civ.  App.  246,  27 
S.  W.  932;  Texas,  etc.,  R.  Co.  v.  Breadow,  90  Texas  26,  36 
S.  W.  410;  Sheehan  y.  St.  Paul,  etc.,  R.  Co.,  76  Fed.  201, 
22  C.  C.  A.  121. 

It  is  alleged  in  the  fifth  paragraph :  "That  on  or  about 
the  22nd  day  of  June,  1894,  this  plaintiff,  a  child  nine  years 
of  age,  was  on  the  said  crossing  of  Georgia  and  Helen  streets 
and  upon  said  track  of  said  defendant  in  said  Georgia  street; 
and  while  in  said  position  and  place,  the  defendant  through 
and  by  its  said  employes  and  servants,  ran  said  locomotive 
against  this  plaintiff  and  negligently  dragged  this  plaintiff 
without  fault  or  negligence  on  his  part,  a  long  distance, 
to  wit,  200  feet;  that  the  defendant  knew  that  it  had  run 
its  locomotive  against  this  plaintiff  at  said  crossing;  and 
knew  that  it  had  knocked  this  plaintiff  down  in  front  of  its 
said  locomotive  upon  its  said  track;  and  knew  that  this 
plaintiff  was  dragging  in  front  of  said  locomotive  on  said 
track;  but  that  this  defendant  negligently  failed  to  stop 
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said  locomotive  before  this  plaintiff  was  injured,  although 
bj  the  exercise  of  due  care  and  caution  it  could  have  stopped 
said  locomotive  before  this  plain ti£F  was  injured;  but  negli- 
gently dragged  this  plaintiff  as  aforesaid,  without  fault  or 
negligence  on  the  part  of  this  plaintiff,  and  negligently  in- 
jured this  plaintiff  in  his  body,  back  and  limbs.'*  The  injury 
for  which  compensation  is  sought  in  this  paragraph  was  not 
sustained  in  the  collision  at  the  crossing,  but  was  wholly 
inflicted  after  appellant  knew  that  appellee  was  being 
dragged  along  the  track  in  front  of  the  engine.  By  the  exer^ 
cise  of  due  care  appellant  could  have  stopped  the  engine 
before  appellee  was  injured,  but  failed  to  do  so.  Appellee, 
after  being  struck  and  while  being  dragged  along  the  track, 
was  free  from  fault  contributing  to  his  injury.  These  alle- 
gations constitute  a  cause  of  action.  Though  the  paragraph 
confesses,  by  not  denying,  that  appellee  was  guilty  of  negli- 
gence in  being  upon  the  track,  that  negligence  was  only 
the  remote  condition,  not  the  proximate  cause,  of  the  injury 
complained  of;  for  the  injury  resulted,  after  the  coUirion, 
entirely  from  occurrences  in  which  it  is  alleged  that  appel- 
lant was  negligent  and  appellee  was  not. 

The  questions  arising  on  the  motion  for  a  new  trial  relate 
to  instructions.  In  the  main  they  are  accurate  and  clear; 
but  in  one  respect,  at  least,  there  seems  to  be  an  irreconcila- 
ble antagonism.  At  one  point  the  court  charged  the  jury: 
"The  persons  in  charge  of  the  engine,  even  if  they  saw  the 
said  Frank  Klee  on  the  track,  had  a  right  to  presume  that 
he  would  leave  the  track  in  time  to  avoid  injury,  and  they 
cannot  be  regarded  as  negligent  if  they  acted  upon  that  pre- 
sumption, unless  it  appeared  to  them  that  he  was  in  a  help- 
less condition  or  was  of  such  tender  years  as  not  to  have 
sufficient  intelligence  to  understand  the  danger  and  step 
from  the  track".  At  another  place:  "If  you  find  from  the 
evidence  that  plaintiff  Frank  Klee  was  standing  upon  the 
defendant's  track  at  the  place  of  the  happening  of  the  acci- 
dent, if  any,  and  that  his  attention  was  diverted  from  the 
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a  foreign  corporation,  againett  appellant  to  recover  the  value 
of  a  typewriting  machine  sold  by  appellee  to  appellant  in 
May,  1895.  Appellant  filed  an  answer  in  abatement,  alleg- 
ing that  prior  to  the  commencement  of  this  action  appellee 
had  entered  in  an  agreement,  contract,  and  combination 
with  other  manufacturers  of  typewriting  machines,  in 
violation  of  the  anti-trust  act  of  1897,  which  took  effect 
April  14,  1897  (Acts  1897,  p.  160).  Appellee's  demurrer 
for  want  of  facts  to  said  answer  in  abatement  was  sustained, 
and  final  judgment  rendered  in  favor  of  appellee.  The 
only  question  is :  Did  the  court  err  in  sustaining  said  demur- 
rer to  the  answer  in  abatement? 

It  is  claimed  by  appellant  that  appellee  having  before  the 
commencement  of  this  action  entered  into  the  alleged  combi- 
nation, in  violation  of  said  act  of  1897,  that  the  commence- 
ment of  this  action  thereafter  was  "doing  business  in  this 
State,"  within  the  meaning  of  said  act,  and  that,  therefore, 
section  two  of  said  act  denied  appellant  the  right  to  bring 
and  prohibited  it  from  prosecuting  this  action. 

The  contract  sued  upon  was  entered  into  and  performed 
by  appellee,  and  the  amount  thereof  was  due  and  payable 
by  appellant,  nearly  two  years  before  the  anti-trust  law  of 
1897  took  effect.  Said  law  was  prospective,  and  not  retro- 
spective; it  was  not  intended  to,  and  did  not,  affect  contracts 
previously  made,  nor  their  enforcement,  and  has  no  applica- 
tion whatever  to  such  contracts.  Security^  etc.,  Assn.  v. 
Elbert,  153  Ind.  198;  Equitable^  etc.,  Assn.  v.  Peed,  153 
Ind.  697;  National^  etc,  Assn.  v.  Black,  153  Ind.  701; 
United  States,  etc.,  Co.  v.  First  Methodist  Church,  163  Ind. 
702.  As  said  act  has  no  application  to  the  contract  of  sale 
sued  upon,  it  is  not  necessary  to  determine  whether  or  not 
the  commencement  of  an  action  on  a  contract  entered  into 
after  the  alleged  combination  of  appellee  and  other  manu- 
facturers would  be  "doing  business  in  this  State"  within  the 
mea'ning  of  said  act.  It  follows  that  the  court  did  not  err  in 
sustaining  the  demurrer  to  the  answer  in  abatement.  Judg- 
ment affirmed. 
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The  State,  ex  bel.  Sommerlad  et  al.,  v.  Nicker- 
son ET  AL. 

[Na  18,777.    Filed  April  6,  1900.] 

JusnoBS  OF  THB  PEAOE. — Change  of  Venue. — Costo.'^Pajment  of 
costs  is  a  conditioii  precedent  to  the  right  of  change  of  venue  in 
actions  before  justices  of  the  peace. 

From  the  Marion  Superior  Court.    Afjlrmed. 

W.  P.  AdkinsoTiy  for  appellants. 

S.  W,  Mansfield,  8,  N.  Chambers^  8,  0.  Pickens  and  (7. 
TT.  MooreSj  for  appellees. 

Bakeb,  J. — The  relators  filed  their  verified  application 
for  a  writ  of  mandate,  showing  that  appellee  Thudium  had 
begun  an  action  against  relators  in  the.  court  of  appellee 
Nickerson  as  justice  of  the  peace  for  Center  township  in 
Marion  county;  that  relators  appeared  on  the  return  day 
and  filed  a  proper  affidavit  for  a  change  of  venue  from  the 
township;  that  the  justice  refused  to  grant  the  change  except 
upon  payment  of  the  costs  of  the  change  in  advance,  which 
the  justice  stated  to  be  $2;  that  relators  refused  to  pay  any 
sum  in  advance,  but  stated  their  ability  and  willingness  to 
pay,  after  the  change  was  granted  and  the  transcript  pre- 
pared, whatever  sum  might  legally  be  found  due  for  the 
completed  work ;  that  the  justice  declined  to  grant  the  change 
on  the  terms  proposed  by  relators;  that  afterwards  on  the 
same  day,  in  the  absence  of  relators,  the  justice  rendered 
judgment  in  the  case;  that  two  days  later  relators  tendered 
the  justice  $2  and  demanded  that  he  grant  the  change  of 
venue  and  prepare  and  transmit  the  transcript;  that  the 
justice  refused;  and  that  the  appellees  are  about  to  take  steps 
to  enforce  the  judgment.  On  this  application,  the  court 
declined  to  proceed. 

As  the  parties  who  are  named  as  appellees  were  not 
brought  into  court  by  alternative  writ  or  otherwise,  they  were 
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not  parties  to  the  judgment,  and  this  appeal  should  have 
been  prosecuted  as  an  ex  parte  proceeding.  Ex  parte  Loy^ 
59  Ind.  235.  But,  so  considered,  the  application  affords 
no  basis  for  sustaining  a  motion  for  the  issuance  of  an  alter- 
native writ.  The  statute  in  relation  to  proceedings  in  jus- 
tices' courts  provides  that  "No  change  of  venue  shall  be 
granted,  except  on  payment,  or  confession  of  judgment 
therefor  and  replevy  thereof,  of  all  costs  occasioned  by  the 
change".  §1469  R  S.  1881  and  Homer  1897,  §1537  Bums' 
1894.  Payment  is  a  condition  precedent  to  the  right.  The 
costs  that  will  be  occasioned  by  the  change  can  be  readily  as- 
certained; and,  if  an  overcharge  is  made  by  the  justice,  the 
party  has  ample  remedies  by  civil  and  criminal  actions.  If  the 
party  should  tender  the  justice  the  lawful  costs  that  would 
be  occasioned  by  the  change,  he  might  be  entitled  to  a  writ 
of  mandate  to  compel  the  justice  to  grant  the  change;  but 
these  relators  declined  to  pay  or  secure  the  costs  as  the  stat- 
ute requires.  Cases  cited  in  reference  to  the  right  to  have 
changes  of  venue  in  circuit  courts  are  inapplicable,  because 
the  statute  providing  therefor  (§413  R.  S.  1881  and  Homer 
1897,  §417  Burns  1894)  is  essentially  different  from  the 
statute  here  involved. 
Judgment  affirmed. 


Ex  Parte  Sullivan. 

[No.  19,040.    FUed  April  6.  1900.] 


fisT  oioj  Affbal  and  Ebbor. — Pariiea, — Dratiu. --Where  in  an  i^peal  from 

1B4  ^1  ^  jadgment  establishing  a  drain  the  parties  to  the  judgment, 

|l58  602t  adverse  to  appellants,  are  not  made  parties  to  the  appeal  the  appeal 

i'^  m\  ^^^  ^  dismissed. 


'iS  ml        From  the  Madison  Superior  Court.    Appeal  dismissed. 
,^5S    tlS       C.  K.  Bagotj  A.  Ellison,  and  T.  Bagot,  for  appellants. 

ii7u      &%w  '^ 


'"  ^ 


W.  A.  Kittinger,  E.  D.  Beardon  and  W.  S.  Diven,  for 


^^  J^    appellees. 
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Pbb  CiTBiAH. — ^Martha  J.  Sullivan  and  others  filed  a  peti- 
tion for  drainage  in  the  Madison  Circuit  Courts  and,  after 
notice,  the  same  was  referred  to  the  drainage  commissioners. 
The  drainage  commissioners  filed  their  report,  and  notice 
thereof  was  given  to  the  new  parties  named  in  said  report, 
who  were  not  named  in  the  petition.  A  number  of  remon- 
strances were  then  filed.  Afterwards  an  agreement  was 
made  between  all  the  parties,  which  was  approved  and 
ratified  by  the  court,  and  adopted  as  its  findings;  and  the 
report  of  the  drainage  commissioners  was  set  aside  and  the 
matter  referred  to  new  commissioners  for  report.  After^ 
wards  a  report  was  filed  by  said  commissioners,  and  notice 
to  the  new  parties  made  by  said  report  was  ordered. 

Levi  P.  Brown  and  others,  appellants,  being  new  parties 
brought  in  by  said  last  report,  filed  remonstrances.  The 
venue  of  said  cause  was  changed  to  the  court  below  on  the 
affidavit  and  motion  of  one  of  the  remonstrants.  The  cause 
was  tried  by  the  court,  and  judgment  rendered  establishing 
said  proposed  work,  and  approving  the  assessments,  damages, 
and  benefits  as  set  out  in  the  report  of  the  drainage  commis- 
rioners  and  as  modified  by  the  court.  From  this  judgment 
Levi  P.  Brown  and  a  number  of  other  remonstrants  appeal. 
The  transcript  was  filed  in  this  court  June  80,  1899. 

The  petitioners  for  said  drainage  in  the  court  below  enter 
a  special  appearance  by  their  attorneys,  and  move  to  dismiss 
the  appeal  for  the  reason  that  no  persons  are  named  as 
appellees  in  the  assignment  of  errors.  The  assignment  of 
errors  is  entitled:  *'Ex  parte  Martha  J.  Sullivan.  Petition 
for  Drainage."  In  the  body  of  the  assignment  of  errors  the 
naines  of  the  remonstrants  who  assign  errors  are  set  out,  but 
no  appellees  are  named.  Appellants  claim,  however,  that 
there  were  no  persons  to  make  appellees  in  this  court.  The 
entry  of  the  final  judgment  in  the  court  below  recites  that 
the  "petitioners  being  present  by  Kittinger,  Reardon,  and 
Diven,  and  Grouse  and  Jones,  their  attorneys,  and  the  re- 
monstrants [naming  them]  being  present  by  their  attorneys, 
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Bagot,  Ellison  and  Bagot" ;  and  then  follows  the  finding  and 
judgment  of  the  court  from  which  the  appeal  was  taken. 

It  is  shown  by  the  record  that  the  petitioners  for  said 
drainage  were  parties  to  the  judgment  from  which  this 
appeal  was  taken,  and  that  they  were  parties  adverse  to 
appellants.  I'he  assignment  of  errors  is  the  complaint  in 
this  court;  and  the  only  persons  over  whom  it  acquires  juris- 
diction are  those  named  therein.  Big  Four^  etc.,  Assn.  v. 
Olcotty  146  Ind.  176;  Bozeman  v.  Cale,  139  Ind.  187,  190; 
Nationaly  etc.y  Assn.  v.  Euntsinger,  150  Ind.  702;  Abshire 
V.  Williamson,  149  Ind.  248,  252,  256;  Michigany  etc.,  Ins. 
Co.  V.  Franhel,  151  Ind.  534,  538,  539. 

The  cause  is  not,  therefore,  in  a  condition  to  be  deter- 
mined upon  its  merits,  for  the  reason  that  the  court  does  not 
have  jurisdiction  over  all  the  parties  to  the  judgment  below 
who  were  adverse  to  appellants.  Such  persons  should  have 
been  made  appellees  in  this  court.  National,  etc.,  Assn.  v. 
Huntsinger,  and  cases  cited,  supra;  Capital  Nat.  Bank  v. 
Beidj  ante,  54;  McClure  v.  Shelbum  Coal  Co.,  147  Ind, 
119;  Oarside  v.  Wolf,  135  Ind.  42. 

It  follows  that  the  motion  to  dismiss  the  appeal  must  be 
sustained.    The  appeal  is  therefore  dismissed. 


fi67  1^1  McFabland  v.  The  State. 

[No.  19,238.    Filed  April  6,  1900.]       • 

CRncmAL  Law. — Rape, — Evidence. — ^Where  in  a  conviction  for  rape 
the  evidence  failed  to  show  the  name  of  the  person  upon  whom  the 
rape  was  alleged  to  have  been  committed  the  judgment  will  be 
reversed. 

.  From  the  Hamilton  Circuit  Court.     Reversed. 

8.  D.  Stuart  and  C.  0.  Reagan,  for  appellant. 
W.  L.  Taylor,  Attorney-General,  MerriU  MooreSj  C  C. 
Hadley  and  /.  E.  Carver,  for  State. 

Baeeb,  J. — ^Appellant  was  convicted  of  rape.     The  affi- 
davit and  information  name  Laura  Van  Buskirk  as  the 
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alleged  victim.  In  the  evidence,  the  only  name  proved  was 
Lillie, — ^nothing  more.  The  name  was  an  essential  element 
in  the  legal  description  of  the  offense.  McLaughlin  v.  Statey 
62  Ind.  279;  McLaughlin  v.  State^  52  Ind.  476;  Black  v. 
Stofe,  57  Ind.  109;  Mitchell  v.  Stefc,  63  Ind.  276.  For  fail- 
ure of  proof,  the  judgment  is  reversed,  with  directions  to 
sustain  the  motion  for  a  new  trial. 


The  State  v.  Winstandlby  et  al. 

[No.  18,686.    FUed  April  17,  1900.] 

Gbdonal  Law. — Banks  and  Banking. — Embezzlement. — Indictment, 
— ^The  same  rules  of  pleading  applicable  in  the  prosecution  of  an 
official  for  embezzlement  are  to  be  accepted  in  determining  the 
sufficiency  of  an  indictment  against  bank  officials,  under  §2081 
Bums  1894,  for  receiving  bank  deposits  when  the  bank  is  inaolvent. 

Same. — Banks  and  Banking, ^Embezzlement. — Indictment. — An  in- 
dictment under  §3081  Bums  1894  charging  the  president  and  cashier 
of  a  bank  with  having  received  bank  deposits  when  the  bank  was 
insolvent  is  bad  for  failure  to  charge  that  the  money  was  received 
by  them  in  their  official  capacity,    pp.  44^^  446, 

From  the  Clark  Circuit  Court.    Affirmed. 

E.  C.  Montgomert/y  W.  C,  UtZy  J.  K.  Marshy  W.  L. 
TayloTy  Attorney-General,  F.  C.  MataaUy  MerriU  Moores 
and  C.  C.  Hadley,  for  State. 

A.  Bowling y  C,  L.  Jewetty  H.  E.  Jewetty  M,  Z.  Stannardy 
W.  H.  WatsoUy  C.  D,  Kelso  and  J,  V,  Kelso,  for  appellees. 

Bakeb,  J. — The  indictment  against  appellees  was  quashed 
and  the  State  appeals.  It  charged  that  on,  etc.,  at,  etc., 
Winstandley  was  the  president  and  Frederick  the  cashier 
of  the  New  Albany  Banking  Company,  a  corporation  organ- 
ized under  the  State  laws  and  doing  a  banking  business  at 
New  Albany;  that  the  bank  was  wholly  insolvent,  which 
fact  was  known  to  Winstandley  as  president  and  Frederick 
as  cashier  of  the  bank;  "that  they,  the  said  Isaac  S.  Win- 
standley and  Clarence  J.  Frederick,  each  then  and  there 
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well  knowing  the  insolvency  of  said  New  Albany  Banking 
Company,  did  then  and  there  unlawfully,  feloniously,  wil- 
fully and  fraudulently  receive  and  take  from  one  The  F. 
Wunderlich  Company,  the  sum  of  $69.66  in  money,  of  the 
value  of  $69.65,  as  a  deposit  with  said  New  Albany  Banking 
Company,  the  said  The  F.  Wunderlich  Company  not  then 
and  there  being  indebted  to  said  New  Albany  Banking  Com- 
pany, whereby  the  said  sum  of  $69.65  was  lost  to  said  The 
F.  Wunderlich  Company,  the  depositor  aforesaid,  contrary", 
etc.    The  statute  reads:    "If    *    *    *    any  officer  of  any 

*  *  *  incorporated  bank  ♦  ♦  *  ghall  fraudulently 
receive  from  any  person     *     *     *     not  indebted  to  said 

*  *  *  incorporated  bank,  any  money,  ♦  ♦  ♦  when, 
at  the  time  of  receiving  such  deposit,  said  *  ♦  ♦  inccnrpo- 
rated  bank  is  insolvent,  whereby  the  deposit  so  made  shall 
be  lost  to  the  depositor,  said  ♦  *  *  officer,  so  receiving 
such  deposit,  shall  be  deemed  guilty  of  embezzlement." 
Acts  1891  p.  395,  §2031  Bums  1894,  §6598  Homer  1897. 

Probably  it  is  true,  as  the  State's  attomeys  claim,  that 
''embezzlement"  is  an  inapt  naming  of  the  crime  defined  in 
this  statute,  and  that  the  offense  aimed  at  is  fraudulent 
banking.  Carr  v.  Statey  104  Ala.  4,  16  South.  150;  Robert- 
son V.  People^  20  Col.  279,  38  Pac.  326;  Meadowcroft  v. 
People^  163  HL  56,  45  N.  E.  303,  35  L.  R  A.  176;  State 
V.  Cadwelly  79  Iowa,  432,  44  N.  W.  700;  OommonweaUh 
V.  Rockafellowy  168  Pa.  St.  139,  29  Atl.  757;  Baker  v. 
State,  54  Wis.  368,  12  N.  W.  12;  State  v.  Shovey  96  Wis. 
1,  70  N.  W.  312,  37  L.  E.  A.  142;  In  re  Cook,  49  Fed.  833. 
But  it  does  not  follow  that  the  rules  of  pleading  applicable 
to  embezzlement  are  not  controlling  in  this  case.  If  the 
defendants  are  answerable,  it  is  for  abuse  of  their  official 
duties.  A  consistent  system  should  apply  the  same  rules 
to  all  cases  in  which  the  abuse  of  official  duty  is  an  essential 
element,  so  far  as  that  feature  is  concerned.  And  therefore 
the  rules  of  pleading  that  govern  in  bribery  of  an  official, 
extortion  by  an  official,  embezzlement  by  an  official,  etc.,  are 
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to  be  accepted  in  determining  the  sufficiency  of  this  indict- 
ment. 

"An  indietanent  for  the  bribery  of  an  officer  or  function- 
aiy  of  justice  should  allege  the  pendency  and  character  of 
the  suit  or  dutj'  in  which  he  was  to  be  thereby  influenced, 
with  such  averments  as  to  show  that  the  intent  was  to  bribe 
him  in  respect  to  his  official  duties,"  3  Ency.  PL  &  Pr. 
698.  "Defendant's  receipt  of  property  embezzled. — ^It 
must  be  directly  and  positively  alleged  that  the  property 
came  into  the  defendant's  possession  and  was  held  by  him 
by  virtue  of  his  being  a  servant,  agent,  bailee,  trustee,  or 
officer,  as  the  case  may  be."  7  Ency.  PI.  &  Pr.  422.  Ex- 
tortion. "It  is  usual  and  probably  indispensable  to  charge 
that  the  money  was  taken  under  color  of  office.  And  the 
indictment  should  state  what  the  office  was.  Lack  of  the 
allegation  that  the  money  was  extracted  under  color  of  office 
renders  the  indictment  defective  in  substance,  and  this  de- 
fect is  not  waived  by  pleading  to  the  indictment  or  cured  by 
verdict.^  8  Ency.  PI.  &  Pr.  793.  State  v.  OdeUy  10  Ind. 
App.  136,  was  a  prosecution  against  a  county  clerk  for  extor- 
tion. The  indictment  alleged  that  the  moneys  were  received 
by  the  clerk  for  fees  claimed  to  be  due  him  in  a  certain 
action,  but  failed  to  charge  that  he  demanded  and  received 
them  in  his  official  capacity.  The  court  said:  "The  indict- 
ment under  consideration  wholly  fails  to  show  that  appellee 
received  the  money  as  fees  for  the  performance  of  any  offi- 
cial duty,  or  in  his  official  capacity.  So  far  as  the  allegations 
of  the  indictment  advise  us,  it  may  have  been  claimed  by 
him  for  services  as  witness  or  juror  in  the  case."  In  Moore 
V.  United  StateSy  160  U.  S.  268,  16  Sup.  Ct.  294,  40  L.  ed. 
422,  the  indictment  charged  that  the  defendant  "Moore, 
being  then  and  there  an  assistant,  clerk,  or  employe,  in  or 
connected  with  the  business  or  operation  of  the  United 
States  post-office  in  the  city  of  Mobile,  in  the  state  of*  Ala- 
bama, did  embezzle  the  sum  of ,  money  of  the  United 

States,  of  the  value  of ,  the  said  money  being  th^ 
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personal  property  of  the  United  States".  The  indictment 
was  held  to  be  insufficient.  "If  the  words  charging  the 
defendant  with  being  an  employe  of  the  postK)ffice  be 
material,  then  it  is  clear,  under  the  cases  above  cited,  that 
it  should  be  averred  that  the  money  embezzled  came  into 
his  possession  by  virtue  of  such  employment.  Unless  this 
be  so,  the  allegation  of  employment  is  meaningless  and  might 
even  be  misleading,  since  the  defendant  might  be  held  for 
property  received  in  a  wholly  different  capacity — such,  for 
instance,  as  a  simple  bailee  of  the  government.  *  *  * 
If,  then,  the  indictment  in  this  case  had  charged  that  the 
defendant,  being  then  and  there  assistant,  clerk,  or  employe, 
in  or  connected  with  the  business  or  operations  of  the  United 
States  jwst-office  in  the  city  of  Mobile,  embezzled  the  sum 
stated,  and  had  further  alleged  that  such  sum  came  into  his 
possession  in  that  capacity,  we  should  have  held  the  indict- 
ment sufficient". 

Whether  or  not  appellees  received  the  money  in  their 
official  capacity  is  left  to  conjecture.  The  indictment  states 
that  appellees  were  president  and  cashier  of  the  bank;  that 
the  bank  was  insolvent,  etc.;  and  that  appellees  received 
from  The  F.  Wunderlich  Company  a  certain  sum  of  money 
as  a  deposit  with  the  bank,  etc  There  is  no  averment  that 
the  money  was  received  by  them  in  their  official  capacity. 
Nor  are  there  allegations  from  which  such  fact  would  follow 
as  an  inevitable  conclusion.  For  aught  that  appears  in  the 
indictment,  appellees  may  have  received,  at  their  homes^ 
or  on  the  street,  the  money  of  The  F.  Wunderlich  Company 
as  a  deposit  with  the  bank, — and  the  bank  may  never  have 
received  it  It  may  also  be  conjectured  that  the  bank  re- 
ceived the  money  through  appellees  as  its  officers.  But 
accused  persons  are  not  to  be  arraigned  on  conjectures. 

Judgment  affirmed. 

Dowling,  J.,  took  no  part  in  this  decision. 
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McOaRTY  V.    KiNSEY. 
[No.  18J81.     Filed  April  18,  1900.] 

Plsadino. — Former  Ai^judication. — The  answer  of  former  adjudica- 
tion ifl  not  founded  on  the  pleadings  in  the  former  suit,  and  it  is 
not  neoessarj  to  file  with  such  answer  a  copy  of  the  pleadings  in 
the  former  suit  as  an  exhibit,      p.  447' 

Former  Adjudication. —/Sftonder.—flftfpertor  Courts.— Jurisdiction. 
— The  Marion  Superior  Court  has  no  jurisdiction  of  actions  for 
slander,  and  a  judgment  for  defendant  in  such  court  in  an  action 
for  damages  for  assault  and  battery  and  slanderous  words  used  by 
defendant  during  the  altercation,  will  not  constitute  a  bar  to  an 
action  in  the  circuit  court  for  slander,    pp.  448-450. 

From  the  Marion  Circuit  Court.    Reversed. 

F.  W.  Cady,  for  appellant. 

J.  S.  Duncariy  G.  W,  Smithy  11,  H.  Hornbrooh  and  Albert 
Smithy  for  appellee. 

Monks,  J. — Appellant  brought  this  action  to  recover  dam- 
ages for  an  alleged  assault  and  battery  committed  by  appellee 
upon  the  person  of  appellant,  and  for  alleged  slanderous 
words  uttered  by  appellee  of  and  concerning  appellant  at 
the  time  of  the  commission  of  said  assault  and  battery,  and 
as  a  part  of  the  same  transaction.  Appfellee  filed  an  answer 
of  former  adjudication,  to  which  appellant  filed  a  demurrer 
for  want  of  facts,  which  was  overruled.  Appellant  refused 
to  plead  over,  and  final  judgment  was  rendered  against  him. 

The  only  error  assigned  calls  in  question  the  action  of 
the  court  in  overruling  appellant's  demurrer  to  the  answer 
of  former  adjudication. 

It  is  first  insisted  that  the  answer  was  insufficient  because 
no  copy  of  the  pleadings  in  the  former  case  was  filed  with 
said  answer  and  made  a  pajt  thereof.  The  answer  of  former 
adjudication  is  not  founded  on  the  pleadings  in  the  former 
suit,  and  it  is  not  necessary,  therefore,  to  file  with  such 
answer  a  copy  thereof  as  an  exhibit.    1  Woollen's  Tr.  Proc. 
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§1858,  and  cases  cited;  Campbell  y.  CrosSy  89  Ind.  155; 
Allen  V.  Randolph,  48  Ind.  496;  Wilson  v.  VancBy  56  Ind. 
584;  Richardson  v.  Jones,  68  Ind.  240;  Mull  v.  McNight, 
67  Ind.  525;  McSweeney  v.  Carney,  72  Ind.  430. 

It  is  next  insisted  that  said  answer  is  insufficient  because 
the  Marion  Superior  Court,  in  which  the  former  suit  is 
alleged  to  have  been  tried  and  determined,  had  no  jurisdic- 
tion of  actions  for  slander.  In  this  State  superior  courts 
have  no  jurisdiction  of  actions  for  slander.  §1404  Bums 
1894,  §1351  R.  S.  1881  and  Homer  1897.  It  wiU  be 
observed,  however, .  that  the  action  was  brought  to  recover 
damages  for  assault  and  battery,  and  for  slanderous  words 
uttered  at  the  same  time  and  as  a  part  of  the  same  transac- 
tion. Superior  courts  have  jurisdiction  of  actions  to  recover 
damages  for  assault  and  battery.  §1410  Bums  1894,  §1357 
R.  S.  1881  and  Horner  1897.  The  language  used  by  the 
parties  during  the  altercation  is  admissible  in  evidence  as 
a  part  of  the  res  gesta.    Baker  v.  Oausin,  76  Ind.  317. 

In  actions  for  assault  and  battery  the  plaintifE  recovers 
damages  not  only  for  the  physical  and  mental  suffering 
caused  by  the  injury,  but  also  for  the  humiliatian,  degrada? 
tion,  shame,  loss  of  honor  and  good  name,  and  mental  suffer- 
ing, if  any,  caused  by  the  assault  and  battery  and  the  lan- 
gtage  used  by  the  defendant  during  the  altercation.  Tcher 
V.  Hutson,  6  Ind.  322,  etl  Am.  Dec.  96;  Little  v.  Tingle^ 
26  Ind.  168;  Lake  Erie,  etc.,  R.  Co.  v.  Fix,  88  Ind.  381, 
46  Am.  Rep.  464;  Wolf  v.  Trinkle,  103  Ind.  355,  357,  and 
cases  cited. 

As  the  language  used  by  the  parties  during  an  altercation 
may  be  given  in  evidence,  and  considered  by  the  jury  in 
determining  the  damages  to  be  awarded,  the  mere  fact  that 
the  language  used  was  slanderous  would  not  change  the  rule. 
Appellant  having  sued  appellee  in  the  Marion  Superior 
Court  to  recover  damages  for  assault  and  battery  and  slan- 
derous words  used  by  appellee  during  the  altercation,  that 
couii;  had  jurisdiction  to  try  and  determine  the  same  as  an 
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action  for  aseanlt  and  battery,  treating  the  words  uttered  bv 
appellee  as  a  part  of  the  transaction.  The  words  used-  gave 
character  to  the  act  of  assault  and  battery,  and  it  was  proper 
for  the  jury  to  consider  them  with  all  the  ciroumstances  in 

evidence,  and  the  humiliation,  degradation,  shame  and  loss 
of  honor,  and  mental  anguish,  if  any,  caused  thereby,  in 
determining  the  amount  of  damages^  If,  therefore,  appel- 
lant had  recovered  judgment  in  the  action  in  the  superior 
court  it  may  be,  as  insisted  by  appellee,  that  he  would  have 
been  concluded  thereby  from  maintaining  this  action;  but  it 
is  alleged  in  said  answer  of  former  adjudication  that  the  jury 
returned  a  verdict  in  favor  of  appellee,  and  judgment  was 
rendered  on  the  verdict  in  favor  of  appellee  against  appel- 
lant. 

If  upon  the  trial  of  said  cause  in  the  superior  court  the 
slanderous  words  alleged  had  been  established  by  a  pre- 
ponderance of  the  evidence,  yet  if  from  any  cause  the  evi- 
dence failed  to  show  the  assault  and  battery  alleged,  or 
under  proper  issues  if  the  same  was  justifiable  or  excusable, 
appellant  could  not,  as  he  did  not,  recover  damages  for  the 
alleged  slanderous  words,  Ireland  v.  Emmersony  93  Ind. 
1,  47  Am.  Kep.  364^  This  is  true  for  the  reason  that  the 
superior  court  had  no  jurisdiction  of  actions  for  slander, 
and  the  assault  and  battery  being  the  substantial  cause  of 
action,  the  slanderous  words,  if  any,  uttered  during  the  alter- 
cation, could  only  be  considered  in  estimating  appellant's 
damages  under  the  rule  declared  in  the  cases  heretofore 
cited,  if  the  assault  and  battery  were  established.  The  ver- 
dict and  judgment  against  the  appellant  in  said  cause  in  the 
superior  court,  therefore,  could,  and  did,  only  find  and 
adjudge  that  the  assault  and  battery  alleged  was  not  commit- 
ted, or,  if  committed,  that  it  was  excusable  or  justifiable  if 
the  pleadings  presented  such  issue,  and  adjudged  nothing  as 
to  the  speaking  of  the  slanderous  words,  if  any,  uttered  by 
appellant  during  the  altercation.  Ireland  v.  Emmerson,  93 
Ind.  1,  47  Am.  Bep.  364.    It  is  clear  that  said  judgment  in 
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favor  of  appellee  in  the  superior  court  did  not  adjudge  that 
the  alleged  slanderous  words  were  or  were  not  spoken,  or  if 
spoken  that  they  were,  or  were  not  actionable,  and  appellant 
is  not,  therefore,  estopped  from  maintaining  an  action  there- 
for. It  follows  that  the  court  erred  in  overruling  appellant's 
demurrer  to  the  answer  of  former  adjudication. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  said  paragraph  of  answer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


The  State  v.  Kuhn. 

164-460  [No.  18,188,    Filed  April  20,  1900.] 

"       Cbiminal  Law. — Discharge  of  Defendant  for  Delay  in  Prosecution. — 

A  judgment  discharging  defendant  from  an  indictment  pending 
against  her  for  failure  of  the  State  to  bring  the  cause  on  for  trial 
within  the  time  prescribed  by  §1852  Bums  1894  will  not  be  reversed 
on  the  ground  that  the  time  of  the  court  was  occupied  in  the  trial 
of  other  causes,  where  it  was  shown  that  at  least  eight  days  of  the 
third  term  after  defendant  was  admitted  to  bail  were  occupied  in 
the  trial  of  civil  causes. 

From  the  Decatur  Circuit  Court.    Affirmed. 

T.  B.  Adams y  Isaac  Carter,  K.  M,  JJord,  E.  K.  Adams, 
E,  E.  Roland  and  W.  A.  Ketchamy  Attorney-General,  for 
State. 

B,  F.  LovBy  H.  A.  Morrisoriy  J,  S.  Duncan,  C,  W.  Smith 
and  //.  n.  HornhrooJc,  for  appellee. 

Hadley,  C.  J. — This  is  an  appeal  from  the  order  and 
judgment  of  the  circuit  court  of  Decatur  county,  discharg- 
ing the  appellee  from  an  indictment  theretofore  pending 
against  her  in  said  court  for  the  murder  of  Edward  Kuhn, 
as  well  also  as  from  the  recognizance  under  which  she  was 
then  held  to  appear  in  said  court.  This  judgment  was  entered 
upon  the  petition  of  the  appellee  for  her  discharge,  because 
of  the  failure  of  the  State  to  bring  the  cause  on  for  trial 
within  the  time  prescribed  by  §1852  Burns  1894,  §1783 
R  S.  1881  and  Horner  18971 
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The  petition  for  discharge,  filed  February  10,  1896,  shows 
that  on  the  20th  day  of  January,  1895,  an  indictment  was 
returned  against  the  petitioner,  by  the  grand  jury  of  Shelby 
county,  charging  her  with  murder  in  the  first  degree;  that 
thereupon  the  petitioner  was  arrested  and  imprisoned  in  the 
jail  of  said  county;  that  thereafter  the  venue  of  said  cause 
was  changed  to  the  Decatur  Circuit  Court,  and  the  appellee 
was  transferred  to  the  jail  of  the  last  named  county;  that  at 
the  February  term,  1895,  she  was  put  upon  her  trial,  which 
trial  resulted  in  a  disagreement  of  the  jury;  that  thereafter, 
at  the  same  term  of  court,  she  was  admitted  to  bail,  and  that 
said  recognizance  was  yet  in  force;  that  three  full  terms  of 
court  had  passed  since  said  February  term,  1895,  namely, 
April,  September,  and  Ifovember,  1896;  that  at  all  times 
since  her  being  so  admitted  to  bail,  she  had  been  ready  and 
willing  to  go  to  trial  upon  said  indictment,  but  no  continu- 
ance of  said  cause  has  been  had  upon  her  motion,  nor  had 
the  delay  been  caused  by  any  act  of  hers;  that  at  each  of  the 
terms  of  said  court  there  had  boen  more  than  sufficient  time 
for  said  cause  to  have  been  tried. 

The  State  filed  an  answer  to  said  petition  in  three  para- 
graphs: The  first  a  general  denial;  the  second  averred  that, 
after  entering  into  such  recognizance,  the  appellee  had  left 
the  court  room,  and  Decatur  county,  and  had  at  no  time 
since  entering  into  such  recognizance  appeared  in  court  and 
demanded  a  trial,  wherefore  it  was  claimed  that  she  had 
waived  her  right  to  have  said  cause  tried  at  one  of  the  three 
terms;  the  third  paragraph  averred  that  each  term  of  the 
court  after  the  February  term,  1895,  the  State  had  appeared 
by  counsel  in  the  circuit  court  of  Decatur  county,  and 
requested  and  demanded  of  the  judge  that  said  cause  be  set 
down  for  trial,  but  that  said  court  declined  to  set  the  said 
cause  down  for  trial,  giving  as  a  reason  that  owing  to  the 
crowded  condition  of  the  docket  of  the  court  it  would  be 
impossible  to  try  the  cause  for  want  of  time;  and  that  upon 
each  occasion  the  defendant  was  present  in  court  by  her 
counsel,  and  made  no  objection  to  such  continuance. 
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To  these  afSinnative  inswen  the  appdlee  replied  by  a 
general  denial.  The  court,  after  considering  the  evidence 
offered  in  support  of  the  petition  and  answers,  ordered  the 
discharge  of  the  defendant  from  the  indictment  and  recogni- 
zance; from  which  order  and  judgment  the  State  appeals. 

The  abuses  and  crimes  against  personal  liberty  that  pre- 
ceded the  granting  of  Magna  Charta  first  found  restraint  in 
that  famous  document  in  these  words:  '^No  man  can  be 
rightfully  imprisoned  except  upon  a  charge  of  crime  prop- 
erly made  in  pursuance  of  the  law  of  the  land;  no  man  when 
so  inprisoned  upon  a  lawful  charge,  presented  in  a  lawful 
manner,  specifying  the  crime,  can  be  arbitrarily  held  with- 
out trial."  The  spirit  and  principle  of  Magna  Charta  was 
carried  into  our  federal  Constitution,  article  six,  in  these 
words:  "In  all  criminal  proeecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial";  and  also  into  our 
State  Constitution,  section  twelve,  bill  of  rights,  in  the 
words  following:  "Justin  shall  be  administered  freely  and 
without  purchase;  completely  and  without  denial;  speedily 
and  without  delay." 

Section  1852  Bums  1894,  §1783  Homer  1897,  follows: 
"No  person  shall  be  held  by  recognizance  to  answer  an 
indictment  or  information,  without  trial,  for  a  period  em- 
bracing more  than  \hree  terms,  not  including  a  term  at  which 
a  recognizance  was  first  taken  thereon,  if  taken  in  term 
time;  but  he  shall  be  discharged  unless  a  continuance  be  had 
upon  his  own  motion,  or  the  delay  be  caused  by  his  act,  or 
there  be  not  sufficient  time  to  try  him  at  such  third  term; 
and  in  the  latter  case,  if  he  be  not  brought  to  trial  at  such 
third  term,  he  shall  be  discharged." 

This  is  the  legislative  provision  for  extending  the  guaran- 
ty of  the  Constitution  to  citizens  under  recognizance  to 
answer  a  criminal  charge.  Section  1851  provides  that  the 
State  shall  not  detain  the  defendant  in  jail  more  than  two 
consecutive  terms  vrithout  trial  unless  the  delay  is  requested 
by  the  defendant  or  caused  by  his  act^  or  there  is  not  suflBi- 
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dent  time  to  try  in  said  terms.  Section  1853  providee  that 
when  an  application  for  discharge  has  been  made  under 
either  of  the  foregoing  sections,  if  the  court  is  satisfied  that 
there  is  evidence  for  the  State  which  can  not  then  be  had, 
and  that  diligent  effort  has  been  made  to  procure  it,  and 
there  is  good  ground  to  believe  it  may  be  procured  at  the 
next  term,  the  court  may  continue  the  cause  to  the  next 
term;  and  if  not  then  put  to  trial  the  defendant  shall  be 
discharged.  These  provisions  express  the  legislative  judg- 
ment of  what  constitutes  a  reasonable  time  for  the  State's 
preparation  for  trial,  and  marks  the  limit  of  the  State's  right 
to  hold  a  defendant  without  trial.  They  relate  to  criminal 
proceedings,  and  must  be  strictly  construed.  The  question 
of  discharge  is  not  a  matter  of  discretion  with  the  court 
beyond  the  founds  fixed  by  section  1858.  "When  the  pris- 
oner brings  his  case  within  the  limits  of  the  statute,  his  right 
to  a  discharge  becomes  absolute.  The  courts  seem  united 
upon  this  point. 

In  People  v.  MorinOy  85  CaL  515,  under  a  similar  statute, 
it  is  said :  '^A  party  charged  with  a  crime  has  the  constitu- 
tional right  to  a  speedy  trial  and  the  court  has  no  discretion- 
ary power  to  deny  him  a  right  so  important,  or  to  prolong 
his  imprisonment  without  such  trial  beyond  the  time  pro- 
vided by  law.  The  statute  is  imperative.  It  was  enough 
for  the  defendant  to  show  that  the  time  fixed  bv  statute, 
after  information  filed,  had  expired,  and  that  the  case  had 
not  been  postponed  on  his  application."  To  the  same  effect 
see:  In  re  McMickefiy  39  Kan.  406,  18  Pac.  478;  Walker 
V.  Staiey  89  Ga.  482,  15  S.  E.  653;  In  re  Oarvey,  7  Col. 
602, 4  Pac.  758;  Ochs  v.  People^  124  111.  399,  16  N.  E.  662. 

There  is  no  pretense  here  that  the  case  was  postponed 
beyond  three  terms,  or  at  any  term,  to  procure  the  attend- 
ance of  witnesses;  and  no  claim  that  the  evidence  was  not  at 
all  times  available;  but  the  appellant  grounds  its  appeal  upon 
the  fact  that  there  was  not  time  sufficient  at  the  November 
term  to  try  the  case  ''on  account  of  the  crowded  condition 
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of  the  docket".  The  November  term  ran  for  five  weeks, — 
thirty  judicial  days.  The  evidence  shows  that  one  or  two 
days  were  occupied  with  probate  business,  nine  or  ten  days 
with  the  trial  of  prisoners  in  jail  under  criminal  charges,  and 
about  ten  days  in  the  trial  of  criminal  cases  against  persons 
on  bail,  and  that  the  balance  of  the  term  was  occupied  in 
the  trial  of  civil  causes.  Section  408  Bums  1894,  §405 
Horner  1897,  provides  that  it  shall  be  the  duty  of  circuit 
judges  to  arrange  the  order  of  business  in  their  courts  so  as 
to  provide  (1)  for  the  formation  of  issues  and  the  transaction 
of  probate  business,  (2)  for  the  trial  of  criminal  cases,  and 
(8)  for  the  trial  of  civil  causes.  In  aid  of  the  constitutional 
guaranty  it  is  made  the  duty  of  the  trial  judge  to  give  pref- 
erence to  criminal  over  civil  cases,  and  a  failure  of  the  judge 
80  to  do  can  not  be  made  to  operate  against  the  right  of  a 
defendant  to  trial  within  the  limits  of  the  statute. 

As  we  have  seen,  upon  failure  to  bring  a  defendant  to 
trial  under  section  1852,  within  three  terms  after  admission 
to  bail,  his  right  to  a  discharge  becomes  absolute,  except  as 
modified  by  section  1853,  unless  the  delay  is  occasioned  upon 
his  own  motion,  or  caused  by  his  own  act,  or  there  is  not 
sufficient  time  at  such  third  term  to  try  him.  "And  in  the 
latter  case,  if  he  be  not  brought  to  trial  at  such  third  term, 
he  shall  be  discharged."  By  the  latter  clause  of  section 
1852,  just  quoted,  is  meant  that  the  defendant  must  at  least 
be  brought  to  trial  within  such  third  term,  and  if  it  turns 
out  that  the  trial  can  not  be  completed  within  the  term,  it 
may  continue  to  completion  beyond  the  term.  At  least  eight 
days  of  the  November  term  were  occupied  in  the  trial  of  civil 
causes.  The  prosecuting  attorney  testified  that  he  •  did  not 
at  any  time  within  the  three  terms  request  the  court  to  set 
appellee's  case  down  for  trial,  nor  authorize  any  one  else  to 
do  so,  and  it  is  reasonably  certain  that  if  the  request  had  been 
made  the  trial  could  and  would  have  at  least  been  entered 
upon. 

In  her  petition  appellee  avers  that  she  never  moved  for  a 
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continuance;  that  no  act  of  hers  had  delayed  the  trial  from 
coming  on,  and  that  there  was  time  at  each  term  of  the  court 
for  the  trial.  Upon  the  issues  joined  the  court  found  from 
the  evidence  that  these  facts  were  true.  The  hearing  was 
by  the  regular  judge  who  had  presided  in  the  case  in  every 
step  after  it  reached  the  Decatur  Circuit  Court,  and  who 
was  distinguished  for  his  fairness  and  judicial  accuracy.  We 
can  not  therefore  disturb  the  finding  and  judgment.  Mc- 
Guire  v.  Wallace^  109  Ind.  284.    Judgment  affirmed. 


Parrott  v.  Richardson. 

[No.  19,185.    Filed  April  20,  1900.] 

Appeal  and  Error. — Evidence. — A  finding  and  judgment  will  not 
be  disturbed  on  the  sufficiency  of  the  evidence  where  there  was 
legal  evidence  fully  sustaining  the  finding,    pp.  466,  466. 

Same. — New  Tyial.-*Affldavit8. — Record. — No  question  is  presented  on 
an  assignment  in  a  motion  for  a  new  trial  based  upon  newly  dis- 
covered evidence,  where  the  affidavits  in  support  thereof  are  not 
made  a  part  of  the  record  by  bill  of  exceptions  or  by  order  of 
court,    p.  4^6, 

From  the  Huntington  Circuit  Court,    AffitTned. 

M.  L.  Spencer  and  W.  A.  Branyan,  for  appellant. 
L.  L,  SimonSy  J,  C.  Branyan  and  J.  S.  Branyan,  for 
appellee. 

Mo>^8,  J. — Appellant  sued  appellee  to  recover  a  personal 
judgment  against  him  for  purchase  money  alleged  to  be 
due  on  the  real  estate  described  in  the  complaint,  and  to 
enforce  an  equitable  lien  therefor  against  said  land.  The 
case  was  tried  by  the  court,  and  a  general  finding  made  in 
favor  of  appellee,  and  over  a  motion  for  a  new  trial  judg- 
ment was  rendered  against  appellant. 

The  only  error  assigned  calls  in  question  the  action  of 
the  court  in  overruling  appelant's  motion  for  a  new  trial. 

The  first,  second,  and  third  causes  for  a  new  trial  present 
the  question  of  the  sufficiency  of  tlie  evidence  to  sustain  the 
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decision  of  the  court,  and  whether  the  same  is  contrary  to 
law.  It  is  not  claimed  that  there  was  not  sufficient  evidence, 
if  true,  to  fully  sustain  the  finding  of  the  court,  but  the 
weight  thereof  and  the  credibility  of  the  witnesses  are 
argued  by  counsel  for  appellant  in  their  brief.  There  was 
legal  evidence  which  fully  sustained  the  finding  ^f  the  court, 
and,  although  there  was  evidence  to  the  contrary,  we  cannot, 
under  the  well  settled  rule,  disturb  the  finding  of  the  court 
or  verdict  of  a  jury  under  such  circumstances.  Schmidt  v. 
Zahmdty  148  Ind.  447,  457;  Hoskinson  v.  Cavender^  143 
Ind.  1,  2;  Ewbank's  Manual,  §46,  p.  69;  2  Woollen's  Tr. 
Proc.  §4386. 

The  fourth  cause  assigned  for  a  new  trial  is  newly  discov- 
ered evidence.  No  question  is  presented  for  our  determina- 
tion by  said  specification,  for  the  reason  that  the  affidavits 
filed  in  support  thereof  are  not  made  a  part  of  the  record 
by  a  bill  of  exceptions  or  order  of  court.  Heltonvilley  etc.y 
Co.  V.  Fields^  138  Ind.  58,  66,  67,  and  cases  cited;  Hoskin- 
son T.  Cavendery  143  Ind.  1,  and  cases  cited;  2  Woollen's 
Tr.  Proc.  §4430,  and  cases  cited. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 


FmsT  National  Bank  op  Richmond  v.  Tubneb, 

Treasurer. 

[No.  19,251.    Filed  April  20,  1900.] 

Taxation.— JVaiionaZ  Bank  Stock.'—Deduction  of  Indtbtedness  of 
Shareholder, — ^The  owner  of  Btock  in  a  national  bank  is  not  entitled 
to  a  deduction  of  his  bona  fide  indebtedness  from  the  assessed  valu- 
ation of  his  stock  for  the  purpose  of  taxation. 

From  the  Wayne  Circuit  Court.    Affirmed. 

J.  8.  BeeveSf  for  appellant. 

W.  L.  Taylor  J  Attorney-General,  Merrill  MoordSy  C,  C. 
Hadley  and  P.  J.  Freeman^  for  appellee. 

Baekb,  J. — Appellant  sought  to  enjoin  appellee  from  col- 
lecting certain  taxes,  alleged  to  be  illegal  and  excessive. 
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The  complaint  alleges  in  subetanee  that  appellant  is  a  dnly 
incorporated  national  bank,  doing  business  at  Bichmond, 
having  a  capital  of  $150,000  divided  into  shares  of  $100; 
that  appellee  is  the  comity  treasurer;  that  appellant  made 
out  a  return  for  taxation  for  1899,  and  the  assessor  valued 
the  shares  at  $80  each;  that  certain  persons  owned  shares 
and  were  indebted  in  various  sums  in  excess  of  the  amount 
of  credits  from  which  their  debts  could  be  deducted;  that 
the  debts  were  for  consideration  received;  that  each  of  these 
shareholders  demanded  of  the  assessor  that  his  bona  fide 
indebtedness  be  deducted  from  the  assessed  value  of  his 
stock;  that  the  assessor,  the  auditor  and  the  county  board 
of  review  refused  to  allow  such  deductions  to  be  made,  and 
the  auditor  computed  the  State  and  county  taxes  for  1899 
upon  the  full  assessed  valuation^  and  delivered  the  tax 
duplicate  to  appellee;  that  all  taxes  rightfully  due  upon 
these  shares  have  been  paid,  that  is,  the  taxes  upon  the 
difference  between  the  assessed  valuation  and  the  share- 
holders' bona  fide  indebtedness;  that  the  unpaid  balance  is 
illegal  and  excessive;  that  appellee,  unless  restrained,  will 
proceed  to  collect  the  balance  by  levy  and  sale.  To  this 
complaint^  a  demurrer  for  want  of  facts  was  sustained;  and 
api^ellant  refused  to  plead  further.  The  error  assigned 
involves  the  sufficiency  of  the  complaint. 

Without  the  sanction  of  the  United  States  Congress,  no 
state  legislature  could  include  national  bank  stock  within 
the  subjects  of  taxation.  The  necessary  authority  is  found 
in  §5219  R.  S.  TJ.  S.,  which  reads:  "Nothing  herein  shall 
prevent  all  the  shares  in  any  association  from  being  in- 
cluded in  the  valuation  of  the  personal  property  of  the 
owner  or  holder  of  such  shares,  in  assessing  taxes  imposed 
by  authority  of  the  state  within  which  the  association  is 
located;  but  the  legislature  of  each  state  may  determine  and 
direct  the  manner  and  place  of  taxing  all  the  shares  of 
national  banking  associations  located  within  the  state,  sub- 
ject only  to  the  two  restrictions,  that  the  taxation  shall  not 
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be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  state,  and 
that  the  shares  of  any  national  banking  association  owned  by 
nonresidents  of  any  state  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  elsewhere.  Nothing 
herein  shall  be  construed  to  exempt  the  real  property  of 
associations  from  either  state,  county,  or  municipal  taxes^  to 
the  same  extent,  according  to  its  value,  as  other  real  prop- 
erty is  taxed." 

In  Wasson  v.  First  National  Bank,  107  Ind.  206,  decided 
June  25,  1886,  this  court  held  that  the  assessed  valuation  of 
national  bank  stock  was  subject  to  deductions  for  bona  fide 
debts  of  the  shareholder.  The  court  was  governed  by  its 
understanding  of  the  construction  of  §5219  R.  S.  XT.  S.  as 
given  in  Evansi'ille  Bank  v.  BrittoUy  105  U.  S.  322,  26  L. 
ed.  1053,  decided  April  3,  1882.  In  the  Wasson  case,  page 
213,  it  was  said:  "Were  we  at  liberty  to  place  our  own. 
construction  upon  the  act,  we  should  be  very  strongly 
inclined  to  hold  that  ^moneyed  capital',  as  therein  used,  has 
reference  to  capital  invested,  as  an  investment  for  profit, 
whether  in  bonds,  stocks,  money  loaned,  or  otherwise,  and 
not  to  debts  due  to  the  taxpayer,  growing  out  of  the  ordinary 
affairs  of  business  life.  Such,  substantially,  is  the  dissent- 
ing opinion  of  Chief  Justice  Waite,  concurred  in  by  Justice 
Gray,  in  the  case  of  Evansville  Bank  v.  Britton^  105  U.  S. 
322.  The  court  in  that  case,  however,  adopted  a  different 
construction,  and  it  is  the  duty  of  this  court,  as  it  is  the 
duty  of  all  state  courts,  to  follow  the  construction  placed 
upon  the  act  by  that  court." 

In  Mercantile  Bank  v.  New  York,  121  TT.  S.  138,  7  Sup. 
Ct.  826,  30  L.  ed.  895,  decided  April  4,  1887,  the  Supreme 
Court  declared  that  "The  key  to  the  proper  interpretation 
of  the  act  of  Congress  is  its  policy  and  purpose.  The  object 
of  the  law  was  to  establish  a  system  of  national  banking 
institutions,  in  order  to  provide  a  uniform  and  secure  cur- 
rency for  the  people,  and  to  facilitate  the  operations  of  the 
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treasury  of  the  United  States.  The  capital  of  each  of  the 
blinks  in  this  system  was  to  be  flemished  entirely  by  private 
individuals;  but,  for  the  protection  of  the  government  and 
the  people,  it  was  required  that  this  capital,  so  far  as  it  was 
the  security  for  its  circulating  notae,  should  be  invested  in 
the  bonds  of  the  United  States.  These  bonds  were  not 
subjects  of  taxation;  and  neither  the  banks  themselves,  no^ 
their  capital,  however  invested,  nor  the  shares  of  stock 
therein  held  by  individuals,  could  be  taxed  by  the  states 
in  which  they  were  located  without  the  consent  of  Congress, 
being  exempted  from  the  power  of  the  states  in  this  respect, 
because  these  banks  were  means  and  agencies  established  by 
Congress  in  execution  of  the  powers  of  the  government  of 
the  United  States.  It  was  deemed  consistent,  however,  with 
these  national  uses,  and  otherwise  expedient,  to  grant  to  the 
states  the  authority  to  tax  them  within  the  limits  of  a  rule 
prescribed  by  the  law.  In  fixing  those  limits  it  became 
necessary  to  prohibit  the  states  from  imposing  such  a  burden 
as  would  prevent  the  capital  of  individuals  from  freely 
seeking  investment  in  institutions  which  it  was  the  express 
object  of  the  law  to  establish  and  promote.  The  business  of 
banking,  including  all  the  operations  which  distinguish  it, 
might  be  carried  on  under  state  laws,  either  by  corporations 
or  private  persons,  and  capital  in  the  form  of  money  might 
be  invested  and  employed  by  individual  citizens  in  many 
single  and  separate  operations  forming  substantial  parts  of 
the  business  of  banking.  A  tax  upon  the  money  of  indi- 
viduals, invested  in  the  form  of  shares  of  stock  in  national 
banks,  would  diminish  their  value  as  an  investment  and 
drive  the  capital  so  invested  from  this  employment,  if  at  the 
same  time  similar  investments  and  similar  employments  un- 
der the  authority  of  state  laws  were  exempt  from  an  equal 
burden.  The  main  purpose,  therefore,  of  Congress,  in  fixing 
limits  to  state  taxation  on  investments  in  the  shares  of 
national  banks,  was  to  render  it  impossible  for  the  state,  in 
levying  such  a  tax,  to  create  and  foster  an  unequal  and 
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unfriendly  competition,  by  favoring  institutions  or  indi- 
viduals carrying  on  a  similar  business  and  op6rati<»iB  and 
investments  of  a  like  character.  The  language  of  the  act 
of  Congress  is  to  be  read  in  the  light  of  this  policy.  *  *  ♦ 
Whether  property' interests  in  railroads,  in  manufacturing 
enterprises,  in  mining  investments,  and  others  of  that  de- 
scription, are  taxed  or  exempt  from  taxation  in  the  con- 
templation of  the  law,  would  have  no  effect  upon  the  success 
of  national  banks.  There  is  no  reason,  therefore,  to  suppose 
that  Congress  intended,  in  respect  to  these  matters,  to  inter- 
fere with  the  power  and  policy  of  the  states.  The  buainees 
of  banking,  as  defined  by  law  and  custom,  consists  in  the 
issue  of  notes  payable  on  demand,  intended  to  circulate  as 
money  where  the  banks  are  banks  of  issue;  in  receiving 
deposits  payable  on  demand;  in  discounting  commercial 
paper;  making  loans  of  money  on  coUateral  security;  buy- 
ing and  selling  bills  of  exchange;  negotiating  loans,  and 
dealing  in  negotiable  securities  issued  by  the  government^ 
state  and  national,  and  municipal  and  other  corporations. 
These  are  the  operations  in  which  the  capital  invested  in 
'  national  banks  is  employed,  and  it  is  the  nature  of  that 
employment  which  constitutes  it  in  the  eye  of  this  statute 
'moneyed  capital'.  Corporations  and  individuals  canying 
on  these  operations  do  come  into  competition  with  the  busi- 
ness of  national  banks,  and  capital  in  the  hands  of  individuals 
thus  employed  is  what  is  intended  to  be  described  by  the  act 
of  Congress." 

And  in  First  National  Bank  v.  Chapman^  178  U.  S.  206, 
19  Sup.  Ct.  407,  43  L.  ed.  669,  decided  Fiebruary  27,  1890, 
it  was  affirmed  that  "The  main  purpose  of  Congress  in  fixing 
limits  to  state  taxation  on  investments  in  national  banks  was 
to  render  it  impossible  for  the  state  in  levying  such  a  tax 
to  create  and  fix  an  unequal  and  unfriendly  competition  by 
favoring  institutions  or  individuals  carrying  on  a  similar 
business  and  operations  and  investments  of  a  like  character. 
The  language  of  the  act  of  Congress  is  to  be  read  in  the  light 
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oi  this  policy.  Moneyed  capital'  does  not  mean  all  capital 
the  value  of  which  is  measured  in  terms  of  money,  neither 
does  it  necessarily  include  all  forms  of  investments  in  which 
the  interest  of  the  owner  is  expressed  in  money.  Shares  of 
stock  in  railroad  companies,  mining  companies,  manufactur- 
ing companies  and  other  corporations  are  represented  by 
certificates  showing  that  the  owner  is  entitled  to  an  interest 
expressed  in  money  value  in  the  entire  capital  and  property 
of  the  corporation;  but  the  property  of  the  corporation  which 
constitutes  this  invested  capital  may  consist  mainly  of  real 
and  personal  property  which,  in  the  hands  of  individuals, 
none  would  think  of  calling  moneyed  capital,  and  its  business 
may  not  consist  in  any  kind  of  dealing  in  money  or  commer- 
cial representatives  of  money.  This  statement  is  taken  from 
Mercantile  Bank  v.  New  Yorkj  121  U.  S.  138,  155,  7  Sup. 
Ct  896,  30  L.  ed.  895.  That  case  has  been  cited  with  ap- 
proval many  times,  especially  in  First  Naiional  Bank  v. 
Ayersy  160  U.  S.  660,  16  Sup.  Ct.  412,  40  L.  ed.  573,  and 
in  Aberdeen  Bank  v.  Chehalis  Counitfy  166  IT.  S.  440,  17 
'Sup.  Ct.  629,  41  L.  ed«  1069.  The  result  seems  to  be  that 
the  term  Moneyed  capital,'  as  used  in  the  federal  statute, 
does  not  include  capital  which  does  not  come  into  competi- 
tion with  the  business  of  national  banks,  and  that  exemptions 
from  taxation,  however  large,  such  as  deposits  in  savings 
banks  or  moneys  belonging  to  charitable  institutions,  which 
are  exempted  for  reasons  of  public  policy  and  not  as  an 
unfriendly  discrimination  as  against  investments  in  national 
bank  shares,  cannot  be  regarded  as  forbidden  by  the  federal 
statute." 

In  coming  to  an  understanding  of  the  phrase  "moneyed 
capital'',  it  may  be  well  that  the  meaning  of  "capital"  be 
determined.  An  acceptable  definition  is  found  in  Bailey 
V.  Clark,  21  Wall.  284,  286,  22  L.  ed.  651 :  "When  used 
with  respect  to  the  property  of  a  corporation  or  association 
the  term  has  a  settled  meaning;  it  applies  only  to  the  prop- 
erty or  means  contributed  by  the  stockholders  as  the  fund 
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or  basis  for  the  business  or  enterprise  for  which  the  corpora- 
tion or  association  was  formed.  As  to  them  the  term  does 
not  embrace  temporary  loans,  though  the  moneys  borrowed 
be  directly  appropriated  in  their  business  or  undertakings. 
And  when  used  with  respect  to  the  property  of  individuals 
in  any  particular  business,  the  term  has  substantially  the 
same  import;  it  then  means  the  property  taken  from  other 
investments  or  uses  and  set  apart  for  and  invested  in  the 
special  business,  and  in  the  increase,  proceeds  or  earnings 
of  which  property  beyond  expenditures  incurred  in  its 
use  consist  the  profits  made  in  the  business.  It  does  not, 
any  more  than  when  used  with  respect  to  corporations,  em- 
brace temporary  loans  made  in  the  regular  course  of  busi- 
ness. As  very  justly  observed  by  the  circuit  judge,  *It 
would  not  satisfy  the  demands  of  common  honesty,  if  a  man 
engaged  in  business  of  any  kind,  being  asked  the  amount 
of  capital  employed  in  his  business,  should  include  in  his 
reply  all  the  sums  which,  in  the  conduct  of  his  business^  he 
had  borrowed  and  had  not  yet  repaid/  "  Under  the  authority 
of  Mercantile  Bank  v.  New  Yorh^  121  U.  S.  138,  and  Na* 
tional  Bank  v.  Chapmany  173  TJ.  S.  205,  it  would  seem  that 
"moneyed  capital"  is  capital  (as  defined  in  Bailey  v.  Clark, 
supra,)  employed  in  a  business  in  which  the  stock  in  trade, 
from  the  dealings  in  which  profits  are  expected  to  accrue,  is 
money,  including  in  that  tertn  absolute  money,  legal  substi- 
tutes for  money,  and  commercial  representatives  of  money. 
Is  national  bank  stock  subjected  by  the  laws  of  this  State 
to  taxation  "at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens"?  Under 
the  laws  of  this  State,  national  bank  stock  is  considered  as 
"moneyed  capital  in  the  hands  of  individuals".  The  indi- 
vidual is  treated  as  being  entitled  to  his  proportion  of  the 
credits  of  the  bank  less  his  proportion  of  the  debits  of  the 
bank,  and  the  difference  is  determined  to  be  the  "moneyed 
capital"  in  his  hands.  Similarly,  state  bank  stock  is  con- 
sidered as  "moneyed  capital  in  the  hands  of  individuals". 
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The  individual  is  treated  as  being  entitled  to  his  proportion 
of  the  credits  of  the  bank  less  his  proportion  of  the  debts  of 
the  banky  and  the  difference  is  determined  to  be  the  ''mon- 
eyed capital"  in  his  hands.  Acts  1891,  pp.  199,  220,  §§60, 
61,  §§8470,  8471  Bums  1894,  §§6328,  6329  Homer 
1897.  In  both  cases,  the  statute  requires  that  ''In  making 
such  statement  of  the  true  cash  value  of  such  shares^  the 
credits  shall  be  given  and  the  lona  fide  indebtedness  of  such 
bank  deducted  therefrom,  as  in  the  case  of  individuals". 
The  private  banker  or  broker  "who  shall  keep  an  office  or 
other  place  of  business,  and  engages  in  the  business  of  lend- 
ing money,  receiving  money  on  deposit,  buying  or  selling 
bullion,  bills  of  exchange,  notes,  bonds,  stocks  or  other 
evidences  of  indebtedness,  with  a  view  to  profit",  is  assessed 
in  the  same  spirit,  but  necessarily  by  a  different  letter  as 
there  are  no  "shares".  Section  69  of  the  tax  law  of  1891, 
as  amended  in  1895  (Acts  1895  p.  29,  §8469  Bums  1894, 
§6327  Homer  1897),  provides  for  a  detailed  return  of  the 
assets  and  liabilities  of  the  husinesSy  and  taxes  the  difference 
as  the  "moneyed  capital"  employed  in  the  business.  The 
statute  is  essentially  the  same  as  the  Ohio  statute,  of  which  it 
was  said  in  National  Bank  v.  Chapman^  173  TJ.  S.  205: 
'Hinder  the  Ohio  law  the  shares  in  national  and  also  in  state 
banks  are  what  is  termed  stocks  or  investments  in  stocks,  and 
are  not  credits  from*  which  debts  can  be  deducted.  As  be- 
tween the  holders  of  shares  in  incorporated  state  banks  and 
national  banks  on  the  one  hand,  and  unincorporated  banks  or 
bankers  on  the  other,  we  find  no  evidence  of  discrimination 
in  favor  of  unincorporated  state  banks  or  bankers.  In  regard 
to  this  latter  class,  there  is  no  capital  stock  so^alled,  and 
section  2759  of  the  revised  statutes  therefore  makes  provi- 
sion, in  order  to  determine  the  amount  to  be  assessed  for 
taxation,  for  deducting  the  debts  existing  in  the  business 
itself  from  the  amount  of  moneyed  capital  belonging  to  the 
bank  or  banker  and  employed  in  the  business,  and  the 
remainder  is  entered  on  the  tax  l)ook  in  the  name  of  the 
bank  or  banker,  a^id  taxes  assessed  thereon.  This  does  not 
give  the  unincorporated  bank  or  banker  the  right  to  deduct 
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his  general  debts  disconnected  from  the  business  of  banking 
and  not  incurred  therein  from  the  remainder  above  men- 
tioned. It  cannot  be  doubted  that  under  this  section  those 
debts  which  are  disconnected  from  the  banking  business 
cannot  be  deducted  from  the  aggregate  amount  of  the  capital 
employed  therein.  The  debts  that  are  incurred  in  the  actual 
conduct  of  the  business  are  deducted  so  that  the  real  value  of 
the  capital  that  is  employed  may  be  detennined  and  the 
taxes  assessed  thereon.  This  system  is,  as  nearly  as  may  be, 
equivalent  in  its  results  to  that  employed  in  the  case  of  incor- 
porated state  banks  and  of  national  banks".  The  Nebraska 
statute,  considered  in  Bressler  v.  County  of  Wayne,  82  Neb. 
884,  49  N.  W.  787,  18  L.  R  A.  618,  is  also  similar:  "The 
fact  that  the  unincorporated  bank  is  entitled  to  such  deduc- 
tion is  no  valid  reason  why  the  debts  of  the  owner  of  national 
bank  stock  should  be  deducted  from  the  value  of  his  shares 
in  assessing  them.  National  banks  are  assessed  solely  by 
ta^dng  the  shares  of  stock.  In  unincorporated  banks  there 
are  no  shares  to  tax,  and  the  legislature,  of  necessity,  was 
compelled  to  adopt  a  different  method  of  taxing  them  by 
assessing  the  value  of  the  capital  therein  invested,  which 
is  practically  the  difference  between  the  value  of  the  assets 
and  the  amount  of  liabilities.  The  shares  of  a  national 
bank  do  not  represent  the  assets  of  the  bank,  but  rather  the 
difference  between  the  value  of  its  property  and  its  liabili- 
ties. While  the  method  of  assessing  national  banks  is  differ- 
ent from  that  by  which  a  private  bank  or  banker  is  assessed, 
the  rule  of  uniformity  is  preserved,  so  that  it  can  not  be  said 
that  the  law  of  the  state  requires  that  national  banks  shall 
be  taxed  at  a  greater  rate  than  is  imposed  upon  the  capital 
invested  in  the  state  banks."  So  it  appears  that  this  State 
has  made  clear  provisions  that  all  of  the  "other  moneyed 
capital"  that  is  openly  employed  in  business  competitive  with 
that  of  national  banks  shall  be  taxed  the  same  as  "moneyed 
capital"  invested  in  national  bank  shares. 

Under  §53  of  the  tax  law  of  1891,  as  amended  in  1899 
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(Acts  1899  p.  491)y  the  individual  taxpayer  may  deduct  his 
bona  fide  indebtedness  from  his  credits  consisting  of  annui- 
ties, bonds,  notes  secured  by  mor^ge,  other  notes,  accounts, 
and  other  amounts  due  him  except  for  money  on  deposit. 
Article  10,  §1,  of  the  Constitution  of  this  State  commands 
that  "The  General  Assembly  shall  provide,  by  law,  for  a 
uniform  and  equal  rate  of  assessment  and  taxation;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just  valua- 
tion for  taxation  of  all  property,  both  real  and  personal.'' 
In  Fhwer  v.  Sheridan,  137  Ind.  28,  41,  23  L.  R  A.  278, 
this  court  said:  "The  legislature  had  a  right,  under  its 
provisions,  to  equalize  these  burdens  by  a  regiilation  which 
would  tend  to  secure  a  just  valuation.  The  plan  adopted 
was  to  ascertain  the  just  value  of  the  credits  after  deducting 
the  indebtedness.  Credits  are,  by  the  Constitution,  property, 
and  as  such  are  to  be  taxed.  Their  just  value  is  to  be  ascer- 
tained by  subtracting  the  hona  fide  indebtedness  from  the 
gross  amount  of  the  notes,  accounts  and  other  choses  in 
action,  and  the  balance  is  to  be  returned  as  belonging  to  the 
individual.  Surely,  the  difference  thus  found  is  the  precise 
amount  and  just  value  of  the  credits  of  the  party  in  the  legal 
and  proper  sense  of  the  term.  Section  1,  article  10,  9upro, 
does  not  say  the  gross  amount  of  all  notes,  accounts,  and 
other  choses  in  action  shall  be  taxed,  and  we  can  not  so  con- 
strue it  without  perverting  its  language  and  obvious  mean- 
ing. Consider  for  a  moment  its  practical  operation  under 
such  a  construction.  A  has  an  account  againist  B  for  $1,000, 
or  a  debt  against  liim  for  a  like  amount,  evidenced  by  a 
promissory  note.  B  holds  an  account  or  promissory  note, 
evidencing  a  hona  fide  indebtedness  against  A  for  the  same 
sum  of  money.  Equity,  except  where  one  of  the  pairties  is 
insolvent,  treats  these  claims  as  compensating  each  other. 
Neither  owes  nor  could  recover,  in  an  action,  against  the 
other,  and  yet,  if  appellant's  theory  is  right,  $2,000  must  be 
placed  upon  the  tax  duplicate,  because  the  holders  never 
met  and  settled  or  surrendered  their  claims.    In  such  case. 
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each  is  a  chose  in  action  held  by  the  party  to  whom  it 
belongs,  and  must,  under  the  contention  of  counsel,  be 
returned  to  the  assessor,  and  yet  it  is  obvious  that  neither,  as 
against  the  other,  has  a  penny  of  credit,  either  in  money  or 
just  value.  If  the  owner  is  taxed  upon  such  credit  it  is  upon 
fiction.  The  tax  duplicate,  in  this  way,  would  be  increased, 
but  not  from  property  of  value  in  the  State.  We  think  the 
Constitution  requires  that  property,  wealth,  substantial 
values,  shall  be  taxed,  but  not  imaginary  values.  As  against 
an  insolvent  maker,  the  true  value  in  money  of  the  credit 
can  onlv  be  taxed  and  so  it  is  where  a  man  has  both  credits 
and'  debts,  if  there  is  no  balance  there  is  no  sum  of  money 
due,  however  large  the  items  of  account  upon  each  side  may 
be.  The  items  of  credit  upon  the  one  side  are  of  no  value, 
as  far  as  they  are  balanced  by  the  debts  upon  the  other  side. 
If  the  balance  is  in  favor  of  one  creditor  this  is  the  exact 
sum  of  money  due  him  as  against  all  others,  and  it  is  the 
true  value  of  his  credits.  Deductions  and  exemptions  are 
two  separate  and  distinct  things,  having  no  connection." 
The  tax  law  of  this  State  is  intended  to  operate  uniformly 
and  to  reach  values,  not  amounts.  It  is  only  on  the  theory 
that  credits  are  not  necessarily  capital  that  any  deductions 
are  allowable  under  our  Constitution.  It  is  not  judicially 
know^  to  this  court  what  proportion  of  the  gross  amount  of 
credits  in  this  State,  specified  in  §53  of  the  tax  law,  is 
"capital"  in  the  hands  of  individual  citizens;  nor,  if  any  of 
it  is  "capital",  that  an  appreciable  portion,  or  any  at  all,  is 
"moneyed  capital"  employed  outside  of  national,  state  and 
private  banks^  by  individuals  in  competition  with  national 
banks. 

In  considering  our  present  tax  law  in  the  light  of  recent 
decisions  of  the  Supreme  Court  of  the  United  States,  the  case 
of  Wasson  v.  First  National  Batiky  107  Ind.  206,  is  n0k 
controlling. 

Judgment  affirmed. 
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Adams  v.  City  op  Shelbyville. 

[No.  18,998.    Filed  April  27,  1900.] 

MoNiciPAL  Corporations. — Street  Improvements.  —  Constitutional 
Law. — The  imposition  of  assessments  for  local  improvements  per 
front  foot,  irreepective  of  the  question  of  accruing  benefits,  is  in 
violation  of  the  fourteenth  amendment  to  the  federal  Constitu- 
tion,   pp.  468-477. 

Same. — Street  Improvements. — Constitutional  Law. — The  legislature 
may  create,  or  authorize  the  municipality  to  create,  a  local  taxing 
district  for  local  improvement  purposes,  which  includes  part  only 
of  the  property  within  the  municipality,    p.  478. 

Same.— jSi ^recf  Improvements.^Constitutiondl  Law.— The  legislature 
may  declare  conclusively  that  only  the  property  within  the  taxing 
district  created  for  local  improvements  shall  be  specially  assessed 
on  account  of  the  improvements  within  the  district,    p.  478. 

Same. — Street  Improvements. — Constitutional  Law. — Each  parcel  of 
contributing  property  in  a  taxing  district  may  be  assessed  for  street 
improvements  only  to  the  extent  that  it  actually  receives  special 
benefits,    p.  478. 

Same. — Street  Improvements. — Constitutional  Law. — The  taxing  dis- 
trict as  a  whole  may  be  assessed  for  street  improvements  only  to 
the  extent  of  the  sum  of  the  special  benefits  actually  received  by 
the  several  parcels  of  contributing  property,    p.  478. 

Same. — Street  Improvements, — Constitutional  Law. — A  street  im- 
pn>v6ment»  so  far  as  its  cost  exceeds  the  special  benefits  resulting 
to  the  several  parcels  of  property  in  the  taxing  district,  is  a  benefit 
to  the  municipality  at  large,  and  such  excess  must  be  borne  by  the 
general  treasury,    p.  478. 

Same. — Street  Improvements. — Constitutional  Law. — Property  owners 
affected  by  a  street  improvement  within  a  taxing  district  are  en- 
titled to  a  hearing  on  the  question  of  special  benefits,    p.  478. 

Same. — Street  Improvements. — Assessments. — Section  4290  Burns  1894 
provides  a  rule  of  prima  facie  assessments  in  street  and  alley  im- 
provements, which  assessments  are  subject  to  review  and  alteration 
by  the  common  council  under  the  provisions  of  §4294  upon  the 
basis  of  special  benefits  received  from  the  improvement,  and  com- 
mon councils  not  only  have  the  power,  but  it  is  their  imperative 
duty  to  adjust  the  assessments  to  conform  to  the  actual  special  ben- 
efits accruing  to  each  of  the  abutting  property  owners,   pp.  478-491. 

Same. — Street  Improvements. — When  Assessments  Exceed  Benefits. — 
Where  in  adjusting  assessments  for  street  improvements  it  is  found 
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that  the  total  cost  of  the  improvement  exoeeds  the  total  sum  of 
special  benefits  accruing  therefrom  the  deficit  most  be  provided  from 
the  general  revenues  of  the  city  under  §4202  Bums  1894.  pp.  49U49S, 

Municipal  CSobporation. — Street  Improvementa, — A  street  improve- 
ment resolution  requiring  the  space  between  the  sidewalk  and  curb 
to  be  graded  with  rich  dirt  and  sodded  at  the  expense  of  the  abut- 
ting property  owners  is  void.    pp.  493-496. 

iNJUNonoN.— street  Improvemenis.~^Se86ltiium. — Void  in  Part, — 
Where  part  of  a  street  improvement  resolution  is  void  as  being 
tUtra  virea,  an  injunction  should  be  granted  against  so  much  of  the 
proposed  improvement  as  is  ill^;aL   p,  495. 

From  the  Shelby  Circuit  Court.    Reversed. 

T.  B.  Adams,  Isaac  Carter,  B.  F.  Love  and  fl".  (?•  Mor- 
rison, for  appellant. 

D.  L.  Wilson,  Vf.  A.  Yarling,  A.  E.  Lisher,  J.  Chez,  B. 
K.  Elliott,  W.  F.  Elliott,  F.  L.  Littleton,  Nelson  £  Myers 
and  McConnell  &  Jenkines,  for  appellee. 

Hadley,  C.  J. — Appellant  brought  this  suit  to  restrain 
appellee  from  improving  a  street  on  which  he  owned  an 
abutting  lot 

Shelbjnrille  has  less  than  10,000  inhabitants,  and  the  pro- 
ceedings for  the  proposed  improvement  were  instituted  under 
the  statute  commonly  known  as  "the  Barrett  law",  §§4288- 
4298  Bums  1894,  §§6771-6780  K.  S.  1881  and  Homer 
1897.  On  August  2,  1898,  the  common  council,  without 
any  petition  from  the  owners  of  the  property  affected, 
passed  a  resolution  declaring  a  necessity  for  the  improve- 
ment, the  same  to  be  executed  as  follows:  "There  shall  be 
set  and  erected  a  curb  of  oolitic  stone  four  inches  thick^ 
twenty  inches  wide,  and  not  less  than  five  feet  in  length,  to 
be  set  twenty-two  feet  from  the  lot  line  outward,  set  to 
grade,  set  on  a  good  bed  of  sand  four  inches  thick,  and  to  be 
dressed  so  that  when  set  and  completed  the  part  of  curbing 
that  is  exposed  will  show  as  dressed;  the  joints  all  to  fit  neat 
and  smooth  and  make  close  connection;  and  the  space  be- 
tween the  brick  sidewalk  on  said  part  of  said  street  shall  be 
filled  with  good  rich  dirt,  and  properly  graded  and  made 
smooth,  and  when  grade  is  made  to  be  covered  with  good 
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live  fresh  sod,  to  be  on  grade  with  the  curbing  and  the 
brick  sidewalk,     «     *     *     ^^^  ^^^  ^j^^  ^^^  g^^^  expense 

thereof,  including  advertising,  labor,  and  material  for  the 
same,  be  assessed  against  the  property  on  the  line,  and  col- 
lected according  to  the  provisions  of  an  act  of  the  General 
Assembly  of  the  State  of  Indiana  approved  March  8,  1889, 
and  amendments  thereto",  and  that  notice  should  be  given 
by  publication  that  the  common  council,  on  August  30, 
1898,  at  their  chamber,  would  receive  sealed  proposals  for 
the  execution,  of  the  work,  and  would  hear  property  owners' 
objectious  to  the  necessity  for  the  construction  thereof. 

On  August  26,  1898,  appellant  filed  his  complaint  stating 
tbe  foregoing  facts,  and  alleging  that  the  street  to  be  im* 
proved  is  100  feet  wide,  and  the  proposed  widening  of  the 
sidewalks  to  twenty-two  feet  on  each  side  will  reduce  the 
roadway  to  about  fifty-five  feet;  that  the  making  of  said 
improvement  will  cost  about  $1  per  lineal  foot,  which  it  is 
proposed  the  abutting  property  owners  shall  pay;  that  it 
will  inconvenience  the  plaintiff  and  other  property  owners, 
and  make  their  property  less  valuable  because  of  the  incon- 
venience in  getting  to  and  from  the  traveled  roadway;  that 
it  will  be  of  no  benefit  to  the  plaintiff,  and  damage  him 
$100.  The  sustaining  of  a  demurrer  to  the  complaint  for 
want  of  facts  is  the  only  error  assigned. 

Counsel,  in  the  introduction  of  their  respective  briefs,  epi- 
grammatically  state  the  principal  issue  in  this  court  thus: 
'Us  the  'Barrett  law'  law?"  "The  'Barrett  law'  is  law." 
"The  ^Barrett  law'  is  not  law." 

We  will  not  stop  now  to  inquire  whether  the  demurrer  to 
the  complaint  should  have  been  overruled  for  a  minor  cause, 
since  the  appellant,  as  indicated  by  his  argument,  has  based 
his  appeal  principally  upon  the  question  of  the  statute's 
constitutionality;  and  for  the  present  the  complaint  will  be 
taken  as.  admitting  that  the  city  intends  to  proceed  in  accord- 
ance with  the  provisions  of  the  statute.  Appellant's  con- 
tention is  that  the  statute,  in  violation  of  the  federal  and 


470  SUPREME  COURT  OF  INDIANA, 

Adams  v.  City  of  Shelbyville. 

State  Constitutions,  provides  for  the  taking  of  property 
without  juflt  compensation,  and  without  due  process  of  law. 
Two  propositions  are  involved:  (1)  Is  the  method  of  assess- 
ing the  whole  cost  of  a  street  improvement  upon  the  abutting 
property  equally  by  the  frontage,  irrespective  of  accruing 
benefits  and  damages,  constitutional?  (2)  Is  that  the 
method  required  by  the  Barrett  law? 

Many  of  the  courts  of  this  country  have  answered  the 
first  question  in  the  affirmative.  Cooley  on  Taxation  (2nd 
ed.  1886),  p.  644,  says:  "In  many  instances  where  streets 
were  to  be  opened  or  improved,  sewers  constructed,  water 
pipes  laid,  or  other  improvements  entered  upon,  the  benefits 
of  which  might  be  expected  to  diffuse  themselves  along  th% 
line  of  the  improvement  in  a  degree  bearing  some  proportion 
to  the  frontage,  the  legislature  has  deemed  it  right  and 
proper  to  take  the  line  of  frontage  as  the  most  practicable 
and  reasonable  measure  of  probable  benefits;  and  making 
that  the  standard,  to  apportion  the  benefits  accordingly.  Such 
a  measure  of  apportionment  seems  at  first  blush  to  be  per- 
fectly arbitrary,  and  likely  to  operate  in  some  cases  %vith 
great  injustice;  but  it  can  not  be  denied  that  in  the  case  of 
some  improvements,  frontage  is  a  very  reasonable  measure 
of  benefits;  much  more  just  than  value  could  be;  and  perhaps 
approaching  equality  as  nearly  as  any  estimate  of  benefits 
made  by  the  judgment  of  men.  However  this  may  be,  the 
authorities  are  well  united  in  the  conclusion  that  frontage 
may  lawfully  be  made  the  basis  of  apportionment." 

In  his  treatise  on  municipal  corporations,  published  in 
1890,  Dillon  gives  an  extended  review  of  the  subject,  and 
notes  that  the  courts  are  very  generally  agreed  that  the 
authority  to  require  property  specially  benefited  to  bear  the 
expense  of  local  improvements  is  embraced  within  the  taxing 
power,  and  that  a  statute  authorizing  municipal  authorities 
to  make  such  improvements  and  assess  the  cost  in  proportion 
to  the  frontage,  in  the  absence  of  some  special  constitutional 
restriction,  is  a  valid  exercise  of  the  power  of  taxation,  and 
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according  to  the  weight  of  authority  is  considered  to  be  a 
question  of  legislative  expediency.  §§752-761  (4th  ed.). 
And,  as  upholding  the  doctrine  of  the  majority,  the  author 
notes  (§760)  that  the  Supreme  Court  of  the  United  States 
holds  that  state  laws  imposing  upon  property,  according  to 
legislative  discretion,  the  cost  of  local  improvements,  do  not 
deprive  the  owner  of  his  property  without  due  process  of 
law  within  the  meaning  of  the  fourteenth  amendment. 
Davidson  v.  City  of  New  Orleans  (1877),  96  U.  S.  97,  104, 
24  L.  ed.  616;  County  of  Mobile  v.  Khnball  (1880),  102  XJ. 
S.  691,  26  L.  ed.  238;  Hagar  v.  Reclamation  District 
(1883),  111  U.  S.  701,  4  Sup.  Ct.  663,  28  L.  ed.  569; 
WuHs  V.  Hoagland  (1884),  114  U.  S.  606,  5  Sup.  Ct.  1086, 
29  L.  ed.  229;  Walston  v.  Nevin  (1888),  128  U.  S.  578,  9 
Sup.  Ct.  192,  32  L.  ed.  544.  To  which  may  be  added: 
Spencer  v.  Merchant  (1887),  125  TJ.  S.  345,  8  Sup.  Ct.  921, 
31  L.  ed.  763;  Williams  v.  Eggleston  (1898),  170  TJ.  S.  304, 
311,  18  Sup.  Ct.  617,  42  L.  ed.  1047;  Parsons  v.  District 
of  Columbia  (1898),  170  U.  S.  45,  18  Sup.  Ct.  521,  42  L. 
ed.  943. 

The  author,  however,  after  considering  many  cases  pro 
and  coriy  and  summing  up  the  general  principles  underlying 
special  assessment,  in  his  eighth  conclusion  (§761),  affirms 
what  he  conceives  to  be  the  only  true  rule  upon  principle  as 
follows:  'Whether  it  is  competent  for  the  legislature  to 
declare  that  no  part  of  the  expense  of  a  local  improvement 
of  a  public  nature  shall  be  borne  by  a  general  tax,  and  that 
the  whole  of  it  shall  be  assessed  upon  the  abutting  property 
and  other  property  in  the  vicinity  of  the  improvement,  thus 
for  itself  conclusively  determining,  not  only  that  such  prop- 
erty is  specially  benefited,  but  that  it  is  thus  benefited  to  the 
extent  of  the  cost  of  the  improvement,  and  then  to  provide 
for  the  apportionment  of  the  amount  by  an  estimate  to  be 
made  by  designated  boards  or  officers,  or  by  frontage  or 
superficial  area,  is  a  question  upon  which  the  courts  are  not 
agreed.     Almost  all  of  the  earlier  cases  asserted  that  the 
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legislative  dificretion  in  the  apportionment  of  public  burdens 
extended  this  far^  and  such  legislation  is  still  upheld  in  most 
of  the  states.  But  since  the  period  when  express  providions 
have  been  made  in  many  of  the  state  constitutions,  requiring 
uniformity  and  equality  of  taxation^  several  courts  of  great 
respectability,  either  by  force  of  this  requirement  or  in  the 
spirit  of  it,  and  perceiving  that  special  benefits  actiuilly 
received  by  each  parcel  of  contributing  property  was  the 
only  principle  upon  which  such  assessments  can  justly  rest, 
and  that  any  other  rule  is  unequal,  oppressive,  and  arbitrary, 
have  denied  the  unlimited  scope  of  legislative  discretion  and 
power,  and  asserted  what  must  upon  principle  be  regarded  as 
the  just  and  reasonable  doctrine,  that  the  cost  of  a  local  im- 
provement can  be  assessed  upon  particular  property  only  to 
the  extent  that  it  is  specially  and  peculiarly  benefited;  and 
since  the  excess  beyond  that  is  a  benefit  to  the  mimicipality 
at  large,  it  must  be  borne  by  the  general  treasury." 

Among  the  many  cases  cited  by  the  author  in  support  of 
his  conclusion  is  Tide-^aier  Co.  v.  Coster^  18  N.  J.  Eq.  518, 
where  it  is  said  on  page  627:  '^Where  lands  are  improved  by 
legislative  action,  on  the  ground  of  public  utility,  the  cost 
of  such  improvement,  it  has  been  frequently  held,  may,  to  a 
certain  degree,  be  imposed  on  the  parties  who,  in  conse- 
quence of  owning  lands  in  the  vicinity  of  such  improvement, 
receive  a  peculiar  advantage.  By  the  operation  of  such  a 
system,  it  is  not  considered  that  the  property  of  the  indi- 
vidual, or  any  part  of  it,  is  taken  from  him  for  the  public 
use,  because  he  is  compensated  in  the  enhanced  value  of 
such  property.  But  it  is  clear  this  principle  is  only  appli- 
cable when  the  benefit  is  commensurate  to  the  burthen; 
when  that"  which  is  received  by  the  landowner  is  equal  or 
superior  in  value  to  the  sum  exacted ;  for  if  the  sum  exacted 
be  in  excess,  then  to  that  extent,  most  incontestably,  private 
property  is  assumed  by  the  public.  Nor,  as  to  this  excess, 
can  it  be  successfully  maintained  that  such  imposition  is 
legitimate  as  an  exercise  of  the  power  of  taxation.     Such 
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an  imposition  has  none  of  the  essential  characteristics  of  a 
tax.  We  are  to  bear  in  mind  that  this  projected  improve- 
ment is  to  be  regarded  as  one  in  which  the  public  has  an 
interest;  the  owners  of  these  waste  lands  have  a  special  con- 
cern in  snch  improvement,  so  far  as  their  lands  will  be  in 
a  peculiar  manner  benefited;  beyond  this,  their  situation  ia 
the  same  as  that  of  the  rest  of  the  community.  The  con^ 
sideration  for  the  excess  of  the  cost  of  the  improvement  over 
the  enhancement  of  the  property,  within  the  operation  of 
this  act,  is  the  public  benefit:  how,  then,  upon  any  prin- 
ciple of  taxation,  can  this  portion  of  the  expense  be  thrown 
exclusively  upon  certain  individuals?  The  expenditure  of 
this  portion  of  the  cost  of  the  work  can  only  be  justified  on 
the  ground  of  benefit  to  the  public.  I  am  aware  of  no  prin- 
ciple which  will  permit  the  expenses  incurred  in  conferring 
such  benefit  upon  the  public,  to  be  laid  in  the  form  of  a  tax 
upon  certain  persons,  who  are  designated,  not  indeed  by 
name,  but  by  their  description  as  the  owners  of  certain 
lands." 

In  the  recent  case  of  Norwood  v.  Bakery  172  TJ.  S.  269, 
19  Sup.  Ct.  187,  48  L.  ed.  443,  filed  December  12,  1898, 
the  Supreme  Court  of  the  United  States  seems  to  have 
abandoned  its  former  rulings  and  to  have  adopted  what 
Dillon  announces  as  the  only  true  rule  upon  principle.  In 
that  case  the  court  said:  "The  particular  question  presented 
for  consideration  involves  the  validity  of  an  ordinance  of  that 
village  [Norwood]  assessing  upon  the  appellee's  land  abut- 
ting on  each  side  of  the  new  street  an  amount  covering  not 
simply  a  sum  equal  to  that  paid  for  the  land  taken  for  the 
street,  but,  in  addition,  the  costs  and  expenses  connected 
with  the . condemnation  proceedings";  and  "the  present  ap- 
peal was  prosecuted  directly  to  this  court,  because  the  case 
involved  the  construction  and  application  of  the  Constitution 
of  the  United  States." 

Under  a  statute  of  Ohio  the  council  was  authorized  to 
assess  the  cost  and  expenses  of  street  improvement  "by  the 
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front  foot  of  the  property  bounding  and  abutting  upon  the 
improvement.  Under  this  statute  the  village  passed  an  ordi- 
nance providing  that  all  costs  and  expenses  of  the  condemna* 
tion  and  opening  proceedings  should  be  assessed  'per  front 
foot  upon  the  property  bounding  and  abutting  on  that  part 
of  Ivenhoe  avenue  as  condemned  and  appropriated  herein'  ". 

The  real  question  presented  by  the  facts  is  thus  stated  by 
the  court:  "Does  the  exclusion  of  benefits  from  the  esti- 
mate of  compensation  to  be  made  for  the  property  actually 
taken  for  public  use  authorize  the  public  to  charge  upon  the 
abutting  property  the  sum  paid  for  it,  together  with  the 
entire  costs  incurred  in  the  condemnation  proceedings,  irre- 
spective of  the  question  whether  the  property  was  benefited 
by  the  opening  of  the  street?" 

In  answering  the  question  the  court  say:  "The  power  of 
the  legislature  in  these  matters  is  not  unlimited.  There  is  a 
point  beyond  which  the  legislative  department,  even  when 
exerting  the  power  of  taxation,  may  not  go  consistently  with 
the  citizen's  right  of  property.  As  already  indicated,  the 
principle  underlying  special  assessments  to  meet  the  cost  of 
public  improvements  is  that  the  property  upon  which  they 
are  imposed  is  peculiarly  benefited,  and  therefore  the  owners 
do  not,  in  fact,  pay  anj-thing  in  excess  of  what  they  receive 
bj'  reason  of  such  improvement.  But  the  guaranties  for  the 
protection  of  private  property  would  be  seriously  impaired, 
if  it  were  established  as  a  rule  of  constitutional  law,  that  the 
imposition  by  the  legislature  upon  particular  private  prop- 
erty of  the  entire  cost  of  a  public  improvement,  irrespective 
of  any  peculiar  benefits  accruing  to  the  owner  from  such 
improvement,  could  not  be  questioned  by  him  in  the  courts 
of  the  country.  It  is  one  thing  for  the  legislature  to  pre- 
scribe it  as  a  general  rule  that  property  abutting  on  a  street 
opened  by  the  public  shall  be  deemed  to  have  been  specially 
benefited  by  such,  improvement,  and  therefore  should  spe- 
cially contribute  to  the  cost  incurred  by  the  public.  It  is 
quite  a  different  thing  to  lay  it  down  as  an  absolute  rule  that 
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such  property,  whether  it  is  in  fact  benefited  or  not  by  the 
opening  of  the  street,  may  be  assessed  by  the  front  foot  for  a 
fixed  sum  representing  the  whole  cost  of  the  improvement, 
and  without  any  right  in  the  property  owner  to  show,  when 
an  assessment  of  that  kind  is  made  or  is  about  to  be  made, 
that  the  sum  so  fixed  is  in  excess  of  the  benefits  received. 
In  our  judgment,  the  exaction  from  the  owner  of  private 
property  of  the  cost  of  a  public  improvement,  in  substantial 
excess  of  the  special  benefits  accruing  to  him,  is,  to  the 
extent  of  such  excesSy  a  taking,  under  the  guise  of  taxation, 
of  private  property  for  public  use  without  compensation." 

After  reviewing  many  authorities  and  iltalicizing  what 
Dillon  affirms  as  the  true  rule,  the  court  concludes:  "It  thus 
appears  that  the  statute  authorizes  a  special  assessment  upon 
the  bounding  and  abutting  property  by  the  front  foot  for 
the  entire  cost  and  expense  of  the  improvement,  without 
taking  special  benefits  into  account.  And  that  was  the 
method  pursued  by  the  village  of  Norwood.  The  corpora- 
tion manifestly  proceeded  upon  the  theory  that  the  abutting 
property  could  be  made  to  bear  the  whole  cost  of  the  im- 
provement, whether  such  property  was  benefited  or  not  to 
the  extent  of  such  cost." 

And  further:  "As  the  pleadings  show,  the  village  pro- 
ceeded upon  the  theory,  justified  by  the  words  of  the  statute, 
that  the  entire  cost  incurred  in  opening  the  street,  including 
the  value  of  the  property  appropriated,  could,  when  the 
assessment  was  by  the  front  foot,  be  put  upon  the  abutting 
property,  irrespective  of  special  l)enefits.  The  assessment 
was  by  the  front  foot  and  for  a  specific  sum  representing  such 
cost,  and  that  sum  could  not  have  been  reduced  under  the 
ordinance  of  the  village  even  if  proof  had  been  made  that 
the  costs  and  expenses  assessed  upon  the  abutting  property 
exceeded  the  special  benefits.  The  assessment  was  in  itself 
an  illegal  one  because  it  rested  upon  a  basis  that  excluded 
any  consideration  of  benefits.  A  decree  enjoining  the  whole 
assessment  was  therefore  the  only  appropriate  one." 
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Again:  ''The  present  case  is  one  of  illegal  assessment 
under  a  rule  or  system  which,  as  we  have  stated,  violated  the 
Constitution,  in  that  the  entire  cost  of  the  street  improve- 
ment was  imposed  upon  the  abutting  property,  by  the  front 
foot,  without  any  reference  to  special  benefits." 

An  assessment  for  such  improvement,  to  be  in  conformity 
with  the  opinion,  is  thus  stated :  "That  while  abutting  prop- 
erty may  be  specially  assessed  on  account  of  the  expense 
attending  the  opening  of  a  public  street  in  front  of  it,  such 
assessment  must  be  measured  or  limited  by  the  special  bene- 
fits accruing  to  it,  that  is,  by  benefits  that  are  not  shared  by 
the  general  public;  and  that  taxation  of  the  abutting  prop- 
erty for  any  substantial  excess  of  such  expense  over  special 
benefits  will,  to  the  extent  of  such  excess,  be  a  taking  of 
private  property  for  public  use  without  compensation." 

The  final  judgment  of  the  court  follows:  "The  judgment 
of  the  circuit  court  must  be  affirmed,  upon  the  ground  that 
the  assessment  against  the  plaintiff's  abutting  property  was 
under  a  rule  which  excluded  any  inquiry  as  to  special  bene- 
fits, and  the  necessary  operation  of  which  was,  to  the  extent 
of  the  excess  of  the  cost  of  opening  the  street  in  question 
over  any  special  benefits  accruing  to  the  abutting  property 
therefrom,  to  take  private  property  for  public  use  without 
compensation." 

While  the  facts  in  the  Norwood-Baker  case  are  unusual, 
and  distinguishable  from  the  facts  in  the  case  at  bar,  yet  it 
can  not  be  successfully  denied  that  the  general. doctrine  laid 
down  is  to  the  effect  that  the  imposition  of  assessments  for 
local  improvements  per  front  foot,  irrespective  of  the  ques- 
tion of  accruing  benefits,  is  in  violation  of  the  fourteenth 
amendment  to  the  federal  Constitution;  and  that  the  case 
has  been  so  construed  generally  by  the  courts  of  the  country. 
See  Loeb  v.  Trustees  of  Columbia  Tp.  (C.  C.  S.  D.  Ohio), 
91  Fed.  37,  January  9, 1899,  involving  the  validity  of  assess- 
ments laid  by  a  township  upon  abutting  property  for  the 
improvement  of  a  road;  Fay  v.  City  of  Springfield  (0.  C. 
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S.  D.  Mo.),  94  Fed.  409,  May  9,  1899,  street  paying  assess- 
ments against  abutters;  Sears  y.  Street  Commissioners j  178 
Mass.  350,  63  N.  E.  876,  May  18,  1899,  sewer  assessments 
upon  a  particular  class  of  property;  Hutcheson  y.  Storrie^ 
92  Texas  685,  51  S-  W.  848,  45  L.  R.  A.  289,  June  19, 
1899,  street  paying  assesements  upon  abutting  property; 
Schroder  y.  Overman  (Ohio  St.),  55  N.  E.  168,  October  24, 
1899,  street  payement  and  sewer  assessments  against  abut^ 
ters;  Charles  y.  City  of  Marion  (C.  C.  Dist.  Ind.),  98  Fed. 
166,  December  11,  1899,  street  paying  assessments  against 
abutters. 

The  judgment  of  the  federal  Supreme  Court  defining  the 
limits  of  legislatiye  power,  sanctioned  by  the  federal  Consti- 
tution, is  the  supreme  law  of  the  land.  It  commands  state 
courts  as  well  as  state  legislatures.  The  duty  thus  imposed 
is  agi*eeable  as  being  in  accord  with  our  sense  of  just  princi- 
ples, and  as  furnishing  the  only  reasonable  foundation  for 
the  exercise  of  the  taxing  power  in  respect  to  special  assess- 
ments. 

Streets  are  public  highways  which  all  inhabitants  of  the 
municipality  have  an  equal  right  to  use  and  by  the  improye- 
ment  of  whicl^  all  are  in  a  measure  benefited.  There  is  much 
justice  in  holding  that  a  sum  equal  to  the  special  benefits, 
that  is,  such  benefits  as  are  not  shared  by  the  citizens  gener- 
ally, conferred  upon  the  abutters  may  be  exacted  for  applica- 
tion to  the  costs  of  the  improvement;  for  when  the  corpora- 
tion takes  only  so  much  as  it  returns  in  the  way  of  enhanced 
values  and  increased  personal  comfort,  the  property  owner 
is  not  injured;  but  when  he  has  thus  contributed  his  special 
benefits  as  to  the  reipainder  of  the  costs  he  stands  as  any 
other  citizen.  This  remainder  represents  the  price  to  the 
public  for  its  general  benefits,  and  when  exacted  from  the 
abutters  is  but  the  taxation  of  a  class  for  public  benefit,  and 
clearly  a  taking  of  property  for  public  use  without  just  com- 
pensation. 

We  conclude,  therefore,  that  the  principles  applicable  to 
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assessments  for  local  improvements  are  these :  7^  legiala- 
ture  may  create^  or  authorize  a  muniGipality  to  create^  a 
local  ta^mg  district  for  local  im,provemerU  purposes^  which 
includes  part  ordy  of  the  property  within  the  municipality; 
the  legislature  may  declare  conclusively  thai  only  the  prop- 
erty  within  the  taxing  district  shall  he  specially  assessed  on 
accou7it  of  local  improvement  within  that  district;  each 
parcel  of  contrihiUing  property  Tnay  he  assessed  only  to  the 
extent  thai  it  actually  receives  special  henefits;  the  taanng 
district  as  a  whole  Tnay  he  assessed  only  to  the  extent  of  the 
sum  of  the  special  henefits  actually  recei/oed'  hy  the  several 
parcels  of  contributing  property;  the  i/mprovement  so  far  as 
its  cost  exceeds  the  special  hertsfits  resxdting  to  the  several 
parcels  of  property  in  the  tajxing  district^  is  a  henefit  to  the 
municipality  at  la/rge^  and  such  excess  m^vst  he  horns  hy  the 
general  treasv/ry;  property  owners  affected  hy  am,  improve- 
msnly  within  a  taxing  district^  are  entitled  to  a  hearing  on 
the  question  of  special  heneftts. 

It  remains  to  be  seen  if  the  Barrett  law  denies  any  of  these 

principles. 

Whether  the  answer  shall  be  for  the  appellant  or  the 
appellee  depends  upon  two  considerations  namely:  (1)  Does 
the  Barrett  law  require  that  the  costs  of  street  and  alley  im- 
provements shall  be  assessed  against  abutting  property  by 
the  front  foot  rule,  without  regard  to  the  question  of  result- 
ing benefits?  (2)  Do  the  provisions  of  the  Barrett  law 
supply  to  affected  property  owners  due  process  of  law  within 
the  meaning  of  the  State  and  federal  Constitutions? 

In  arriving  at  the  true  interpretation  of  the  statute  it  is 
useful  for  us  to  review  the  legislative  and  judicial  history 
of  the  State  and  country  prior  to  the  enactment  of  the  Bar- 
rett law  in  1889. 

Dillon  and  Cooley  class  Indiana  as  one  of  the  majority 
states  upholding  the  doctrine  that  it  is  competent  for  the 
legislature  to  conclusively  declare  that  the  total  cost  of  a 
local  improvement  shall  be  assessed  equally  against  the 
frontage;  and  such  classification  was  not  without  warrant. 
In  1852,  the  right  to  confer  authority  upon  municipal  offi- 
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cere  so  to  provide  for  street  and  other  iiiiproveineiits>  was 
firat  asserted  by  the  legislature  as  a  general  law.  R.  S. 
1S52,  p.  217.  It  was  rea^^wrted  in  1857  (Acts  1857,  p. 
53),  and  again  in  1865  (Acts  1865,  S.  S.  p.  29),  and  again 
in  1867  (Acts  1867,  p.  66),  and  again  approved  in  1881, 
§3163  R.  S.  1881.  The  right  to  enforce  such  assessments 
was  recognized  by  this  court  in  1861,  Indianapolis  v.  Im- 
berry,  17  Ind.  175,  and  in  many  subsequent  decisions.  The 
constitutionality  of  such  legislation  was  never  called  in  ques- 
tion until  1868,  when  it  was  assailed  on  the  ground  only 
that  the  same  was  in  violation  of  the  State  Constitution 
requiring  the  rate  of  assessment  and  taxation  to  be  uniform 
and  equal.  Such  legislation  was  then  and  subsequently 
upheld  as  against  such  objection.  Art.  10,  §1,  State  Con- 
stitution; Ooodrich  v.  Turnpike  Co.,  26  Ind.  119;  Bright  v. 
McCullough,  27  Ind.  223;  Palmer  v.  Stumph,  29  Ind.  329; 
Law  V.  Turnpike  Co.,  30  Ind.  77. 

But  the  constitutional  question  of  due  process  of  law,  and 
the  taking  of  property  for  public  use  without  compensation, 
in  the  making  of  local  improvements,  within  the  meaning 
of  the  fourteenth  amendment  to  the  federal  Constitution, 
seems  never  to  have  been  previously  considered  by  this  court, 
so  far  as  we  have  observed.  Hence  no  ground  exists  to 
justify  the  insistence  that  the  determination  by  this  court, 
under  former  street  improvement  laws,  of  the  constitutional 
question  now  involved,  has  been  carried  into  the  enactment 
of  the  statute  in  controversy. 

It  should  be  noted  that  prior  to  1889  no  provision  was 
found  in  any  of  the  laws  entitling  property  owners  to  a 
voice  upon  the  necessity  for  the  improvement,  or  to  a  hear- 
ing of  any  kind  upon  the  acts  of  the  assessing  officers,  or  to 
be  heard  upon  any  subject  touching  the  improvement,  until 
after  the  issuance  of  a  precept  for  the  sale  of  their  property 
for  the  payment  of  the  assessment,  and  then  only  as  to  the 
regularity  of  the  proceedings  subsequent  to  the  making  of 
the  contract  for  the  improvement.    As  the  law  had  stood  for 
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thirty-seven  years,  when  the  Barrett  law  came  np  for  con- 
sideration in  the  Assembly  of  18S9,  municipal  officers  had 
the  power,  with  a  two-thirds  vote  of  the  council,  to  order  an 
improvement,  however  costly  and  however  unnecessary  and 
oppressive,  without  regard  to  the  wishes  of  the  citizens,  ,and 
proceed  to  charge  the  abutters  with  the  total  cost  by  the 
frontage  rule,  irrespective  of  any  consideration  of  benefits, 
and  thus,  in  some  instances,  impose  upon  the  citizen  an 
absolute  confiscation  of  property  without  any  form  of  hear- 
ing in  its  defense,  further  than  to  require  it  to  be  done 
orderly,  and  according  to  prescribed  rule.  For  some  reasons 
the  people  had  become  dissatisfied  with  the  law,  as  it  existed, 
upon  the  subject.  In  what  respects  may  be  best  judged  from 
the  character  of  the  changes  that  were  made.  It  is  evident 
that  the  discontent  did  not  arise  from  the  method  of  frontage 
assessments,  as  a  rule,  for  that  principle  had  been  consist- 
ently maintained  in  every  enactnient  since  1852,  and  was 
carried  into  the  Barrett  law.  Besides,  in  most  cases  the  rule 
is  as  just  and  equitable  as  any  that  may  be  devised.  In  the 
light  of  thirty-seven  years*  experience,  however,  it  was 
doubtless  manifest  to  the  lawmakers  that  in  some  instances 
municipal  officers,  by  reckless  and  inconsiderate  acts,  without 
testing  public  opinion,  had  involved  citizens  in  heavy  and 
unnecessary  burdens  by  improvements;  and  that  it  was  to 
them  equally  clear  that  all  property  bordering  upon  a  mu- 
nicipal highway  was  not  affected  in  the  same  way  by  an  im- 
provement of  the  latter;  that  in  some  cases  the  grade  may  be 
so  raised  or  lowered  as  to  most  seriously  impair  the  use  and 
value  of  the  property;  in  others,  that  some  property  may  be 
situate  upon  a  general  level,  highly  improved,  and  in  a 
business  part  of  the  city,  while  others  upon  the  same  street 
may  be  remote  from  business,  lying  low,  and  near  a  water- 
course, and  practically  worthless  for  business  or  residential 
purposes;  in  others,  some  abutting  lots  may  be  twenty  feet, 
and  others  200  feet,  deep.  It  seems,  therefore,  reasonable 
to  presume  that  the  mischiefs  resulting  from  the  acts  of 
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reckless  officials,*  and  the  common  but  exceptional  cases  of 
injustice  and  hardship  flowing  from  the  uniform  and  rigid 
application  of  the  front-foot  rule,  were  brought  to  the 
attention  of  the  legislature,  and  that  their  avoidance  was  a 
purpose  entering  into  the  structure  of  the  new  law.  QuiU 
V.  City  of  Indianapolis^  124  Ind.  292,  295,  7  L.  R.  A.  681. 
This  much  is  certain,  that,  for  reasons  deemed  sufficient,  new 
and  important  provisions  were  incorporated  into  the  new 
law— provisions  contained  in  no  previous  law  upon  the 
subject. 

The  first  of  these  is  §2  Acts  1889,  p.  237,  §4289  Bums 
1894,  and  is  as  follows:  "Whenever  cities  or  incorporated 
towns  subject  to  the  provisions  of  this  act  shall  deem  it  neces- 
sary to  construct  any  sewer,  or  make  any  of  the  alley  or 
street  improvements  in  this  act  mentioned,  the  council  or 
board  of  trustees  shall  declare  by  resolution  the  necessity 
therefor,  and  shall  state  the  kind,  size,  location  and  designate 
the  terminal  points  thereof,  and  notice  for  ten  days  of  the 
passage  of  such  resolution  shall  be  given  for  two  weeks  in 
some  newspaper  of  general  circulation  published  in  such 
city  or  incorporated  town,  if  any  there  be,  and  if  there  be  not 
such  paper,  then  in  some  such  paper  printed  and  published 
in  the  county  in  which  such  city  or  incorporated  town  is 
located.  Said  notices  shall  state  the  time  and  place,  when 
and  where  the  property  owners  along  the  line  of  said  pro- 
posed improvement  can  make  objections  to  the  necessity  for 
the  construction  thereof.'* 

It  is  argued  that  this  section  affords  the  property  owner 
no  remedy  beyond  the  right  to  advise  the  council  with  re- 
spect to  the  necessity  for  the  improvement;  and  so  it  has 
been  held  by  this  court.  Quill  v.  City  of  Indianapolis,  124 
Ind.  292,  7  L.  R.  A.  681.  But  it  does  not  follow  that  no 
benefit  is  to  flow  to  the  property  owner  from  the  observance 
of  this  provision.  Municipal  officers  are  elective,  and,  as  a 
rule,  in  dealing  with  corporation  affairs,  will  give  respectful 
heed  to  the  popular  judgment  of  their  constituents.    This 
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provision  removes  all  power  from  the  common  council  to 
impose  burdens  upon  private  property  unawares  the  owner. 
It  requires  public  notice  to  be  given  of  the  character  and 
location  of  the  proposed  improvement  for  twenty-four  days 
from  the  first  publication,  a  length  of  time  sufficient  to 
develop  public  opinion  advisedly,  and  at  a  fixed  time  and 
place,  and  before  making  a  contract,  the  council  shall  hear 
those  along  the  line  upon  the  subject  of  the  improvement; 
and  it  may  reasonably  be  expected  that  if  the  property  own- 
ers shall  be  able  to  show  that  there  exists  no  necessity  for 
such  improvement,  or  that  it  will  cost  more  than  the  accruing 
benefits,  well  meaning  officers  will  be  controlled  by  sucli 
showing  and  advice,  As  readily  as  by  the  positive  mandate 
of  a  statute.  It  was  not  intended  by  this  section  to  deprive 
the  common  council  of  the  power  of  ordering  the  improve- 
ment irrespective  of  the  advice  of  the  property  owners,  but 
its  purpose  is  to  provide,  in  all  cases,  that  they  shall  act 
advisedly  and  with  deliberation. 

The  second  and  most  important  new  provision  is  found  in 
sections  six  and  seven,  Acts  1889  (the  latter  section,  as 
amended.  Acts  1891,  p.  324,  Acts  1899,  p.  63),  sections 
4293,  4294  Burns  1894,  which  follow: 

Section  4293.  "When  any  such  improvement  has  been 
made  and  completed  according  to  the  terms  of  the  con- 
tract therefor  made,  the  common  council  of  such  city, 
or  the  board  of  trustees  of  such  towTi,  shall  cause  a 
final  estimate  of  the  total  cost  thereof  to  be  made  by  the 
city  or  town  engineer,  and  the  common  council  of  such 
city,  or  the  board  of  trustees  of  such  town  shall  require 
said  city  or  town  engineer  to  report  to  the  common  coun- 
cil of  such  city  or  the  board  of  trustees  of  such  town 
the  following  facts  touching  such  improvement:  First 
The  total  cost  of  said  improvement.  Second.  The  aver- 
age cost  per  running  front  foot  of  the  whole  length  of  that 
part  of  the  street  or  alley  so  improved.  Third.  The 
name  of  each  property  owner  on  that  part  of  the  street  or 
alley  so  improved.     Fourth.     The  number  of  front  feet 


r 


NOVEMBER  TERM,  1899— Vol.  164.       483 

Adams  v.  Citv  of  Shelbyville. 

owned  by  the  respective  property  owners  on  th^t  part  of  said 
street  so  improved.  Fifth,  The  amount  of  such  cost  for 
improvement  due  upon  each  lot  or  parcel  of  ground  border- 
ing on  said  street  or  alley,  which  amount  shall  be  ascertained 
and  fixed  by  multiplying  the  average  cost  price  per  running 
front  foot  by  the  number  of  running  front  feet  of  the 
several  lots  or  parcels  of  ground  respectively.  Sixth.  The 
full  description,  together  udth  the  owner^s  name,  of  each 
lot  or  parcel  of  ground  bordering  on  said  street  so  improved. 
Seventh.  In  the  case  of  the  construction  of  a  sewer,  a 
description  of  each  lot  or  parcel  of  lot  benefited  thereby, 
together  with  the  owner's  name  and  the  fair  proportion  of 
the  cost  of  such  sewer  according  to  the  benefits  conferred 
thereby,  that  should  be  assessed  against  such  lot  or  part  of 
a  lot. 

"Upon  the  filing  of  the  report  provided  for  in  the  last 
preceding  section,  the  common  council  of  such  city,  or  the 
board  of  trustees  of  such  town,  shall  give  two  weeks'  notice 
in  a  newspaper  printed  and  published  in  such  city  or  incor- 
porated town,  if  any  there  be,  and  if  there  be  no  such  paper, 
then  in  a  newspaper  printed  and  published  in  the  county  in 
which  such  city  or  incorporated  town  is  located,  of  the  time 
and  place,  when  and  where,  a  hearing  can  be  had  upon  such 
report,  before  a  committee  to  be  appointed  to  consider  such 
reports,  and  such  committee  shall  make  report  to  the  com- 
mon council  of  such  city,  or  the  board  of  trustees  of  such 
town,  recommending  the  adoption  or  alteration  of  such 
report,  and  the  common  council  of  such  city  or  the  board  of 
trustees  of  such  town  may  adopts  alter  or  amend  such  report 
and  the  assessments  therein.  Any  person  feeling  aggrieved 
by  such  report  shall  have  the  right  to  appear  before  such 
committees  and  the  common  council  of  such  city  or  the  board 
of  trustees  of  such  town,  and  make  objection  thereto,  and 
shall  be  accorded  a  hearing  thereon,  and  the  common  coun- 
cil of  such  city,  or  the  board  of  trustees  of  such  town,  shall 
assess  against  the  several  lots  or  parcels  of  ground  the  sev- 
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eral  amounts  which  shall  be  assessed  for  and  on  account  of 
such  improvement." 

It  will  be  noted  that  section  six  provides  that  after  com- 
pletion of  the  work  the  engineer  shaU  report  certain  facts  to 
the  council — ^not  make  an  assessment  of  the  costs;  that  when 
such  report  is  lodged  with  the  council  it  shall  give  two  weeks' 
public  notice  of  a  time  and  place,  when  and  where  a  hear- 
ing can  be  had  upon  the  facts  reported  by  the  engineer, 
before  a  conunittee  appointed  by  the  council  to  consider 
such  report,  and  such  committee  shall,  after  a  consideratioa 
of  the  report,  recommend  to  the  council  the  adoption  or 
alteration  of  the  same.  And  any  person  feeling  aggrieved 
by  such  report  shall  have  the  right  to  appear  before  the 
committee  and  present  objections  thereto,  and  shall  be  ac- 
corded a  hearing  thereon,  and  the  further  right  to  carry  his 
objections  to  the  common  council  where  he  shall  also  be 
accorded  a  hearing.  After  the  hearings  and  objections  are 
disposed  of,  the  common  council  may  adopt,  alter,  or  amend 
the  report  and  the  assessments  thereon,  ^'and  shall  assess 
against  the  several  lots  or  parcels  of  ground  the  several 
amounts  which  shall  be  assessed  for  and  on  account  of  such. 
improvement." 

It  is  contended  that  the  statute  limits  the  hearing  before 
the  committee  and  common  council  to  errors  of  the  engineer 
in  stating  the  facts  required  of  him,  and  that  the  power  of 
the  council,  with  respect  to  the  report,  is  exhausted  when 
it  has  verified  such  facts.  We  are  unable  to  approve  such 
construction.  Section  six  requires  that  the  engineer  shall 
report  certain  facts  to  the  council;  that  is  to  say,  report  such 
facts  correctly;  nothing  short  of  a  correct  report  is  a  compli- 
ance with  the  statute.  We  must  view  the  subject  as  if  the 
lawmakers  assumed  that  the  engineer  would  do  his  duty  and 
that  when  he  submitted  his  report  to  the  council  it  accurately 
stated  the  facts  required  of  him.  Besides,  will  it  be  seriously 
contended  that  if,  by  inadvertence,  errors  crept  into  the 
report,  the  engineer,  or  even  the  council,  at  any  time  before 
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final  action  thereon,  did  not  have  full  power  to  correct  it? 
Ball  V.  Balfey  41  Ind.  221,  225.  What  reason,  then,  could 
there  be  for  the  legislature  to  deem  it  expedient  to  provide 
express  authority  in  the  council  to  correct,  or  cause  to  be 
corrected,  errors  in  a  report  where  none  were  reasonably 
supposed  to  exist,  and  where  the  power  of  correction  would 
exist  by  irresistible  implication?  AVe  may  not  attribute 
insincerity  and  dissembling  to  the  legislators.  We  must 
believe  that  they  meant  something  by  these  provisions 
beyond  that  granted  by  the  old  law,  or  why  change  it?  The 
old  law  had  been  found  efficient  and  authorized  by  the 
Constitution. 

In  the  search  for  legislative  intent  "the  court  will  look  to 
each  and  every  part  of  the  statute;  to  the  circumstances 
under  which  it  was  enacted ;  to  the  old  law  upon  the  subject, 
if  any;  to  other  statutes  upon  the  same  subject,  or  relative 
subjects,  whether  in  force  or  repealed;  to  contemporaneous 
legislative  history,  and  to  the  evils  and  mischiefs  to  be  rem- 
edied." Barber,  etc.,  Co.  v.  Edgerton,  125  Ind.  455,  460; 
Reynolds  v.  Bowen^  138  Ind.  434,  449;  Goodwin  v.  State^ 
142  Ind.  117,  121. 

The  common  council  shall  give  two  weeks'  notice  of  a 
time  and  place  when  their  committee  shall  consider  the 
report  and  hear  grievances.  In  drainage  and  other  assess- 
ment proceedings,  it  is  provided  that  the  commi&sioners  shall 
inquire  into  certain  facts,  assess  benefits  and  damages,  and 
"make  report  to  the  court;  and  the  court  shall  fix  a  time 
for  hearing  the  reporf\  and,  after  ten  days'  notice  of  the 
filing  thereof,  those  affected  by  the  report  may  appear  and 
remonstrate.     §§5G24,  5625  Bums  1894. 

It  is  even  doubtful  that  the  consideration  of  the  report 
required  of  the  committee,  and  the  hearing  they  shall  give 
thereon,, relate  to  any  other  subject  than  the  proposed  assess- 
ments, or  allotments  of  the  cost  of  the  improvement?  After 
such  hearing  and  consideration  the  committee  is  required  to 
report  their  recommendations  to  the  common  council,  and 
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the  council,  being  thus  advised,  and  upon  further  hearing 
of  objections,  may  adopt  the  report  as  made  by  the  engineer, 
distributing  the  total  cost  equally  per  front  foot,  or  it  may 
alter  the  report  and  the  assessments  therein;  and  when  the 
conclusion  of  the  council  is  reached,  it  shall  assess  against 
the  several  lots  and  parcels  of  ground  the  several  amounts 
which  shall  be  assessed  on  account  of  such  improvement. 
The  mandate  of  the  statute,  following  the  hearings,  that  the 
council  shall  assess  the  several  amounts  against  the  several 
parcels,  clearly  indicates  the  particular  subject  to  be  pre- 
viously considered  by  the  council  and  its  committee.  From 
the  term  "hearing"  is  necessarily  implied  the  power  to  ad- 
minister some  adequate  remedy. 

The  council  may  alter  the  assessments,  that  is,  as  indicated 
by  the  engineer's  report  on  the  front-foot  rule.  "Alter"  is 
to  "make  otherwise".     Webster^s  Int.  Diet. 

From  these  considerations  we  are  unable  to  resist  the  con- 
clusion that,  upon  the  hearing  provided  in  section  seven,  the 
common  council  have  power  to  change  assessments  from  the 
frontage  rule  in  such  cases  as  they  may  deem  just.  That  the 
legislature  may  confer  upon  municipal  officers  the  power  to 
adjust  special  benefits  accruing  from  such  improvements  to 
a  fair  and  just  basis,  is  well  settled;  Oarvin  v.  Daussman^ 
114  Ind.  429,  435;  Kizer  v.  Town  of  Winchester^  141  Ind. 
694,  696;  and  the  speedy  and  ample  remedy  afforded  by  this 
view  of  the  statute  is  consistent  with  the  spirit  of  the  act  and 
the  nature  of  such  improvement,  which  public  convenience 
requires  to  be  accomplished  in  the  shortest  practical  period, 
as  said  in  Oarvin  v.  Daussman^  supra^  page  436:  "It  is 
essential  to  the  public  good  that  the  necessity  for  street  and 
other  public  improvements,  and  the  cost  of  making  them, 
and  such  other  proceedings  as  are  necessary  to  insure  the 
prompt  execution  of  the  work,  be  determined  and  taken  in 
a  comparatively  summary  way." 

An  assessment  is  the  "adjusting  of  the  shares  of  a  contri- 
bution by  several  towards  a  common  beneficial  object  accord- 
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ing  to  the  benefit  received".  Bouvier's  Law  Diet.;  Ander- 
son^s  Law  Diet.  ^ 

From  the  power  to  alter  is  necessarily  implied  the  power 
to  add  to  or  diminish.  The  absence  of  an  express  rule  for 
guidance  in  tiie  exercise  of  the  power  to  alter  does  not  im- 
pair it.  It  is  sufficient  if  the  power  to  change  the  assessment 
from  the  frontage  rule  exists.  "It  is  a  well  affirmed  princi- 
ple that  where  a  power  is  conferred  by  a  statute,  everything 
necessary  to  carry  out  the  purpose  of  the  power  conferred 
and  make  it  effectual  and  complete  will  be  implied."  Conn 
V.  Boards  etc,  151  Ind.  517,  525;  Sutherland's  Stat  Con. 
§§340  and  341.  Such  implied  power,  however,  will  not 
authorize  the  employment  of  means  and  methods  which  may 
spring  from  the  whims  and  caprices  of  administrative  offi- 
cers, according  to  varying  circumstances,  but  will  only  per- 
mit the  use  of  such  reasonable,  uniform,  and  consistent 
modes  and  measures  as  are  calculated  to  accomplish  the 
purpose  in  the  spirit  designed.  How  the  power  may  be 
exercised  in  this  instance  must  be  determined  from  the 
spirit  and  scope  of  the  whole  act,  of  which  said  section  seven 
is  a  part,  as  aided  by  the  spirit,  and  principle  running 
through  other  legislation  upon  the  same  and  kindred  sub- 
jects.    Sutherland's  Stat.  Con.  §288. 

In  an  act  relating  to  the  opening  and  improvement  of 
streets,  §3633  Burns  1894,  §3170  R.  S.  1881  and  Homer 
1897,  commissioners  are  commanded  to  make  assessments 
on  the  basis  of  actual  benefits.  The  same  rule  is  required 
in  drainage  and  free  gravel  road  proceedings,  §5658  Burns 
1894,  §4288  R.  S.  1881  and  Homer  1897,  Acts  1869,  p. 
74.  And  this  court  has  consistently  held  for  thirty  years 
that  special  benefits  are  the  only  foundation  for  special  as- 
sessments. City  of  New  Albany  v.  Cooky  29  Ind.  220;  Ross 
V.  Stackhouse,  114  Ind.  200;  Quill  v.  City  of  Indianapolis^ 

124  Ind.  292,  7  L.  R.  A.  681;  Barber^  etc.y  Co.  v.  Edgerton^ 

125  Ind.  456,  465. 

The  published  notice  calls  attention  of  all  persons  affected 
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that  the  report  of  the  engineer  is  before  the  council  for  con- 
sideration, and  that  the  same  is  subject  to  such  alteration 
as  the  council  may  deem  just  in  adjusting  the  several  assess- 
ments to  the  basis  of  actual  benefits,  and  all  persons  con- 
cerned are  bound  to  know  that  the  prima  facie  assessments 
against  their  property  are  Bable  to  be  increased,  as  well  as 
decreased.  That  this  court  prior  to  1889  supported  the  doc- 
trine that  the  legislature  had  constitutional  sanction  to  de- 
clare, as  matter  of  law,  that  the  special  benefits  to  a  particu- 
lar district,  by  an  improvement,  were  equally  received  by 
bordering  property,  and  equal  to  the  total  cost,  has  little 
force  as  an  argument.  The  answer  to  it  is  that  the  injustice 
and  hardship  resulting  from  the  doctrine  were  potential  in 
securing  legislative  action' for  the  amelioration  of  the  rule. 
We  think  it  evident  that  the  Assembly  of  1889  determined 
upon  a  modification  of  the  old  rule,  so  far  as  it  required  an 
equal  distribution  of  the  cost  of  an  improvement  on  aU 
bordering  property,  without  regard  to  the  question  of  actual 
benefits.  Not  that  the  rule  offended  either  the  federal  or 
State  Constitution  as  then  interpreted  by  the  federal  and 
State  courts  (for  no  question  of  that  character  had  been 
raised  in  this  i^tatc),  but  because  it  was  required  by  the 
simplest  principles  of  justice.  The  act  of  1889  must  be 
tested  by  the  usual  canons  of  construction,  and  if  from  these 
it  appears  that  the  Assembly  took  cognizance  of  the  mis- 
T'liiefs  resulting  from  tlie  old  law  and  provided  a  remedy 
in  advance  of  constitutional  requirement,  the  legislation  is 
not  to  be  discredited  bv  the  fact  that  the  courts  have  come 
to  restrict  the  constitutional  limitations  to  the  bounds  set  by 
the  statute.  The  important  inquiry  is:  Is  the  statute,  as 
enacted  in  1889,  and  as  it  now  stands,  antagonistic  to  any  of 
the  principlos  of  tlu*  fcMleral  Constitution  as  now  construed 
by  the  United  States  Supreme  Court. 

Section  3  (§4290  Burns  1894,  §6773  Homer  1897)  pro- 
vides: "In  all  contracts  specified  in  the  preceding  section 
the  cost  of  any  street  or  alley  improvement  shall  be  esti- 
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mated  [not  assessed]  according  to  the  whole  length  of  the 
street  or  alley,  or  the  part  thereof  to  be  improved  per 
running  foot  *  ♦  *  and  the  city  or  incorporated  town 
shall  be  liable  to  the  contractor  for  the  contract  price  of 
said  improvement,  and  the  owners  of  lots  or  parts  of  lots 
bordering  on  snch  street  or  alley,  or  the  part  thereof  to  be 
improved,  *  *  *  ehall  be  liable  to  the  city  for  their 
proportion  of  the  costs  in  the  ratio  of  the  front  line  of  their 
lots  owned  by  them,  to  the  whole  improved  line  for  street 
and  alley  improvements,  ♦  *  *  and  the  city  or  incorpo- 
rated town  shall  have  a  lien  upon  snch  lots  or  parts  of  lots^ 
respectively,  from  the  time  such  improvement  is  ordered, 
for  such  costs  of  improvement,  collectible  as  hereinafter  pro- 
vided *  *  *.  Such  city  or  town  shall  be  liable  and  pay 
for  all  that  part  of  such  street  or  alley  improvement  as  shall 
be  occupied  by  the  street  and  alley  crossings,  and  may  order 
that  any  part  of  the  total  cost  of  any  of  the  improvement  in 
this  act  mentioned  shall  be  paid  out  of  the  general  fund." 

The  gist  of  these  provisions  is  that  in  providing  for  the 
payment  for  an  improvement,  the  expense  of  it  shall  be  esti- 
mated, that  is  calculated,  by  the  running  foot;  the  city  or 
town  shall  be  liable  to  the  contractor  for  the  full  contract 
price,  and,  to  reimburse  it,  the  owners  of  lots  shall  be  liable 
to  the  city  or  town  for  their  legal  proportion  of  the  cost,  in 
the  ratio  of  their  several  frontage  to  the  whole  frontage  of 
the  improvement;  which  liability  shall  constitute  a  lien  upon 
abutting  property  in  favor  of  the  city  or  town  from  the  time 
such  improvement  is  ordered. 

Three  things  may  be  noted  in  these  provisions :  (1)  That 
the  cost  shall  be  estimated  by  the  running  foot,  not  so 
assessed;  (2)  that  the  liability  shall  relate  to  the  frontage; 
and  (3)  that  the  liability  and  lien  shall  arise  and  attach  at 
the  time  the  improvement  is  ordered.  There  is  nowhere  to 
be  found  a  mandate  that  the  costs  shall  be  assessed  by  the 
frontage  rule  or  that  property  shall  ultimately  be  required  to 
contribute  equally  per  front  foot.    The  measure  of  liability 
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and  lien  here  mentioned  is  only  conjectural  at  most,  since 
they  arise  before  an  ascertainment  of  the  facts,  by  measure- 
ment, necessary  to  their  definite  determination.  The  pro- 
vision can  only  mean  that  the  liability  and  lien,  when  defi- 
nitely ascertained  by  the  report  of  the  engineer,  as  required 
by  section  six,  as  reviewed  and  adjudged  by  the  common 
council,  as  required  by  section  seven  shall  relate  back  to  the 
time  of  ordering  the  improvement. 

If  we  read  section  three  as  providing  a  fixed  rule  of  assess- 
ments  as  contended,  the  effect  is  to  render  section  seven 
meaningless  and  nugatory;  for  it  clearly  follows  that  if  the 
rule  of  assessments  is  unalterably  fixed  by  section  three,  the 
hearing  provided  for  in  section  seven  is  nothing  more  than 
a  cunningly  devised  illusion  which  expressly  provides  that 
the  aggrieved  property  owners  shall  have  the  right  to  pre- 
sent their  grievance  to  a  tribunal  that  has  no  power  to  grant 
relief.  This  is  mockery  pure  and  simple,  and  implies  insin- 
cerity and  dissimulation  in  the  lawmakers,  which  we  can 
not  indulge. 

On  the  other  hand,  if  we  read  section  three  as  providing 
a  basis  for  assessments  which  shall  be  prima  facie  correct, 
and  which  shall  be  held  to  be  the  true  and  correct  assess- 
ments until  assailed  by  the  property  owner,  and  shown  upon 
a  hearing,  by  a  preponderance  of  proof,  to  be  incorrect^  or 
found  to  be  unjust  and  altered  and  amended  by  the  common 
council  of  its  own  motion,  then  we  find  sections  three,  six 
and  seven  in  complete  harmony,  each  effective,  and  in  accord 
with  the  other  provisions  of  the  act.  The  intention  is  to  be 
ascertained  by  considering  the  entire  statute;  and  we  must 
proceed  as  we  would  with  any  other  composition,  construing 
it  with  reference  to  the  leading  idea  and  purpose  of  the  whole 
instrument.  The  general  intent  is  the  polar  star  by  which 
the  meaning  of  any  part  is  to  be  determined  with  a  view  to 
harmonizing  the  entire  act.    Sutherland's  Stat.  Con.  §239. 

We  therefore  conclude  that  section  three,  acts  1889 
(§4290  Burns  1894)  must  be  construed  as  providing  a  rule 
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of  prima  facie  assessments  in  street  and  alley  improvements^ 
which  allotments  by  the  city  or  town  engineer,  under  section 
six  of  said  act  of  1889  (§4293  Burns  1894),  are  subject  to 
review  and  alteration  by  the  common  council  and  board  of 
trustees,  under  section  seven  of  said  act  of  1889,  as  amended 
(Acts  of  1891,  p.  324,  Acts  1899,  p.  64,  §4294  Burns  1894), 
upon  the  basis  of  actual  special  benefits  received  by  the  im- 
provement; and  that  under  said  section  seven,  the  common 
council  of  a  city,  or  board  of  trustees  of  an  incorporated 
town,  have  not  only  the  power,  but  it  is  their  imperative 
duty,  to  adjust  the  assessments  for  street  and  alley  improve- 
ments, under  said  act,  to  conform  to  the  actual  special  bene- 
fits accruing  to  each  of  the  abutting  property  owners. 

The  further  question  is  propounded:  If,  in  adjusting 
assessments  to  actual  special  benefits  received,  it  shall  be 
found  that  the  total  cost  of  the  improvement  exceeds  the  total 
sum  of  special  benefits  accruing  therefrom,  what  provision  is 
made  for  the  excess  of  cost?  It  is  quite  clear  that  the  com- 
mon council  or  board  of  trustees  have  no  power  to  impair 
the  obligation  of  contracts,  and  that  some  provision  must  be 
made  for  full  payment  of  the  contract  price  for  the  im- 
provement. 

Section  five  of  said  act  (§4292  Bums  1894)  reads  as 
follows:  "  *  *  *  The  common  council  of  such  city  or 
the  board  of  trustees  of  such  town,  with  the  concurrence  of 
two-thirds  of  the  members  thereof,  may  order  or  cause  any 
or  all  of  the  improvements  mentioned  in  the  first  section  of 
this  act,  and  repairs  of  any  kind  of  streets  and  alleys  to  be 
made  in  like  manner,  without  such  petition,  and  either 
charge  and  cause  any  or  all  of  the  expenses  thereof  to  be 
assessed  and  collected  as  hereinafter  provided,  when  petition 
is  made,  or  if  it  is  deemed  just  and  right  by  the  common 
council  of  such  city  or  the  board  of  trustees  of  such  town,  to 
cause  such  expenses,  or  any  part  thereof,  to  be  paid  out  of 
the  general  revenue  of  the  city  or  incorporated  town." 

Here  is  a  new  power  granted  the  common  council  and 
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board  of  trustees  to  order,  by  a  two-thirds  vote,  any  improye- 
ment,  as  fully  as  they  could  do  upon  a  petition,  as  provided 
by  section  one;  and  when  the  body  chooses  to  exercise  this 
power,  it  may  elect  among  three  schemes,  in  providing  pay- 
ment for  street  and  alley  improvements.  It  may  either 
charge  the  whole  expense  against  the  general  revenues  of 
the  city  or  town,  or  it  may  charge  a  part  against  the  general 
revenues  and  a  part  against  the  abutting  property,  or 
it  may  charge  all  the  expenses  of  such  improvement 
against  the  abutting  property,  upon  the  presumption,  which 
it  may  for  the  time  indulge,  that  the  aggregate  special  bene- 
fits accruing  therefrom  will  be  equal  to  the  total  expenses; 
but  it  must  take  notice,  when  it  decides  to  charge  the  abut- 
ting property,  that  the  expenses  shall  be  assessed  "as  herein- 
after provided"  in  sections  six  and  seven,  which,  as  we  have 
seen,  must  be  done  upon  the  basis  of  actual  special  benefits 
received. 

Section  three  (§4290  Bums  1894)  provides  that  "the  city 
or  incorporated  town  shall  be  liable  to  the  contractor  for 
the  contract  price  of  said  improvement,"  and  when  a  city  or 
town  enters  into  a  contract,  under  the  scheme  of  requiring 
the  abutters  to  contribute  to  the  cost  to  the  extent  of  their 
special  benefits,  the  corporation  is  bound  to  know  that  if  it 
shall  be  found,  upon  the  hearing  provided  in  section  seven, 
that  the  accruing  special  benefits  are  inadequate  to  pay  the 
expenses  of  the  improvement,  the  deficit  must  be  provided 
for  from  the  general  revenues  of  the  city  or  town.  The 
question  of  deficit  can  not  be  determined  until  the  common 
council  has  concluded  its  hearings  and  made  the  assessments. 
At  this  stage,  the  improvement  has  been  completed  and  the 
contractor  entitled  to  his  pay.  It  is  then  too  late  to  halt  or 
retreat.  No  course  is  then  open  to  the  corporation  but  to  go 
forward  and  put  into  exercise  the  power  conferred  by  section 
three  and  order  the  deficit  paid  from  the  general  treasury. 

The  contingency  of  a  deficit  arises  from  the  law^  and 
enters  into  and  becomes  a  part  of  the  order  for  the  improve- 
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ment  and  a  part  of  the  contract  therefor,  and  is  but  a  reason- 
able exercise  of  the  continuing  power  to  pay  any  part  of  the 
expenses  from  the  general  revenues  when  the  fact  arises  that 
they  can  not  be  fully  met  by  the  special  benefits.  The 
entering  into  a  contract  under  the  scheme  of  requiring  con- 
tribution from  special  benefits  to  the  extent  thereof,  is  an 
election  between  methods  of  payment,  and,  when  once 
chosen  and  entered  upon^  the  procedure  thereunder,  as  fixed 
by  the  law,  is  as  imperatively  commanded  as  if  no  other 
existed.  The  insistence,  therefore,  that  the  law  contains  no 
mandate  that  the  common  council  or  board  of  trustees  shall, 
in  any  event,  pay  any  part  of  the  expenses  of  such  improve- 
ments, from  the  general  revenues,  can  not  be  sustained. 

We  are  aware  that  this  court  has  held  that  when  the 
assessment  scheme  is  pursued  in  making  such  improvements, 
the  city  or  town  assumes  no  primary  liability,  except  for 
street  and  alley  crossings;  and  what  we  here  hold  is  that, 
as  to  a  deficit  only,  if  any,  in  special  benefits,  to  meet  the 
costs  of  an  improvement,  the  city  or  town  sustains  the  same 
primary  obligation  imposed  upon  it  for  street  and  alley 
crossings. 

There  is  language  used  in  City  of  Terre  Haute  v.  Macky 
139  Ind.  99,  and  perhaps  in  other  cases  in  th^  and  the 
Appellate  Court,  not  necessary  to  the  decision  of  any  ques- 
tion presented  by  the  record,  that  appears  in  conflict  with 
what  is  here  decided,  but,  in  so  far  as  such  language  may  so 
appear,  it  is  disapproved.  The  canons  of  construction 
compel  the  interpretation  which  we  have  given  this  act,  and 
so  construed  it  is  not  obnoxious  to  any  provision  of  the  State 
or  federal  Constitution,  either  under  the  Norwood-Baker 
case  or  the  earlier  decisions  of  the  Supreme  Court  of  the 
United  States  or  of  this  State. 

It  is  proposed  by  the  improvement  which  affects  the  appel- 
lant to  reduce  the  roadway  of  the  street  from  seventy  to 
fifty-six  feet  in  width  by  an  extension  outward  of  the  side- 
walks from  fifteen  to  twenty-two  feet.    The  sidewalks  have 
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heretofore,  under  corporation  direction,  been  improved  to  a 
width  of  fifteen  feet  from  the  lot  lines,  the  first  ten  feet 
paved  with  brick,  and  the  balance  to  the  curb  graded  and 
sodded;  and  it  will  be  noted  from  the  facts  stated  on  the 
first  page  of  this  opinion  that  a  part  of  the  proposed  improve- 
ment consists  of  filling  the  space  between  the  brick  sidewalk 
and  the  new  curb  with  "good  rich  dirt",  to  be  smoothed  to  a 
grade  with  the  brick  sidewalk  and  new  curb,  and  covered 
"with  good,  live,  fresh  sod." 

The  point  is  made  that,  conceding  the  constitutionality  of 
the  Barrett  law,  the  ordinance  is  void  for  want  of  power  in 
the  common  council,  under  the  statute,  to  assess  the  cost  of 
filling  with  rich  dirt  and  sodding  against  the  abutters.  The 
first  section  of  the  act  (§4288  Bums  1894)  provides  that  the 
common  council  may  ^Tiave  the  sidewalks  graded  and  paved, 
or  the  whole  width  of  the  street  graded  and  paved"  under 
the  provisions  of  the  act.  It  may  well  be  doubted  if  the 
authority  here  conferred  can  be  extended  to  grading  with  a 
particular  quality  of  earth,  designed  not  for  the  permanency 
of  the  improvement  but  to  produce  a  luxuriant  vegetable 
growth.  We  think  the  words  "grading  and  paving"  are 
employed  in  the  statute  in  the  sense  that  the  surface  of  the 
ground  shall  be  made  to  conform  to  a  regular  line  by  cut- 
ting and  filling  with  any  sort  of  dirt  suitable  to  the  mainte- 
nance of  the  grade,  and  which  may  be  most  cheaply  obtained, 
and  smoothly  covering  the  same  with  some  hard  substance, 
with  the  single  view  to  permanency  and  easy  travel  for  foot- 
men and  vehicles. 

It  is  probably  true,  though  we  do  not  so  decide,  that  the 
common  council,  in  their  general  dominion  over  the  streets^ 
have  implied  power  to  construct  lawns,  and  otherwise  deco- 
rate those  parts  of  the  street  not  necessary  to  public  travel, 
at  the  expense  of  the  general  treasury,  but  when  it  seeks  to 
exercise  the  taxing  power,  and  to  levy  upon  a  particular  class 
the  cost  of  an  improvement,  purely  ornamental,  it  must  be 
able  to  point  to  some  express  provision  of  the  statute  ooii« 
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f erring  the  right;  no  power  to  tax  will  arise  by  implication. 
Doe  V.  Chunriy  1  Blackf.  337,  338;  City  of  Lafayette  v.  CoXj 
5  Ind.  38;  Skssman  v.  Crozier^  80  Ind.  487;  Gallup  v. 
Schmidty  ante,  196. 

The  council  has  express  authority  of  law  to  require  the 
planting  of  shade  trees  at  the  expense  of  the  abutters  (§3541 
Bums  1804,  §3106  Horner  1897,  cl.  46)  but  it  can  not  bo 
said  that  this  right  carries  with  it  the  power  to  construct 
lawns  or  other  decorations  in  the  streets,  and  to  enforce  the 
cost  thereof  against  the  abutters.  The  power  is  at  least 
doubtful,  "and  any  fair,  reasonable  doubt  concerning  the 
existence  of  the  power  is  resolved  by  the  courts  against  the 
corporation  and  the  power  denied".  Dillon's  Mun.  Corp. 
(4th  ed.),  §89,  approved:  City  of  Crawfordsville  v.  Braden, 
130  Ind.  149,  152,  14  L.  R.  A.  268;  Williams  v.  Davidson,  ' 
43  Tex.  1,  33;  City  of  Corvallis  v.  Carlile,  10  Ore.  139; 
Kirkham  v.  Russell,  76  Va.  956. 

We  therefore  hold  that  the  ordinance,  so  far  as  it  provided 
for  the  grading  with  rich  dirt  and  sodding,  as  a  part  of  the 
proposed  improvement,  was  void  as  being  ultra  vires,  and 
that  the  appellant  Avas  entitled  to  an  injunction  against  so 
much  of  said  proposed  improvement.  Equity  will  enjoin 
the  exercise  of  an  unauthorized  power.  Sackett  v.  City  of 
New  Albany,  88  Ind.  473,  45  Am.  Rep.  467;  Board,  etc., 
V.  Gillies,  138  Ind.  667,  673;  Dillon  Mun.  Corp.  (4th  ed.), 
§914. 

If  entitled  to  any  part  of  the  relief  sought,  the  demurrer 
to  the  complaint  should  have  been  overruled. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

Baker,  J.,  dissents  from  so  much  of  the  opinion  as  affirms 
the  constitutionality  of  the  Barrett  law. 


Dissenting  Opinion. 


Bakeb,  J. — ^I  regret  my  inability  to  agree  with  my  breth- 
ren in  their  construction  of  the  Barrett  law.    In  stating  my 
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reasons,  with  all  due  deference,  I  think  it  proper  first  to 
determine  accurately  the  question  presented  for  solution. 
The  federal  Constitution  is  not  what  the  citizen  mav  read  it 
to  be,  but  is  what  the  Supreme  Court  of  the  United  States 
declares  it  to  be.  I  concur  in  the  statement  that,  prior  to 
the  Norwood  v.  Baker  decision,  172  U.  S.  269,  19  Sup.  Ct. 
187,  42  L.  ed.  443,  the  method  stated  in  §762  of  Dillon  was 
constitutional,  that  is,  that  the  legislature  in  its  discretion 
might  declare  as  a  matter  of  law  that  the  whole  cost  of  a 
street  improvement  and  the  special  benefits  to  abutting  prop- 
erty equaled  each  other,  and  that  the  cost  should  be  appor^ 
tioned  according  to  frontage,  and  that  the  property  owners 
were  entitled  to  a  hearing  before  a  tribunal  authorized  to 
,  review  the  assessment  and  see  that  it  justly  conformed  to 
the  frontage  basis.  For  brevity,  T  shall  call  this  the  "old" 
constitution.  I  concur  in  the  statement  that,  since  the  Nor- 
wood-Baker decision,  the  method  stated  in  §752  of  Dillon 
is  unconstitutional,  and  that  nothing  short  of  the  method 
stated  in  §761  of  Dillon  is  constitutional,  that  is,  that  the 
legislature  must  provide  a  method  by  which  the  special  bene- 
fits to  contributing  property  shall  be  determined  (W  a  ques- 
tion of  facty  and  that  the  excess  of  cost  above  the  sum  of 
special  benefits  is  a  general  benefit  to  be  paid  for  from  the 
general  treasury,  and  that  property  owners  are  entitled  to  a 
hearing  before  a  tribunal  authorized  to  review  the  assess- 
ment and  see  that  it  justly  conforms  to  the  basis  of  benefits 
in  fact  received.  For  brevity,  I  shall  call  this  the  "new" 
(constitution.  The  text-books  and  reports  are  full  of  the 
general  statement  that  "the  only  basis  for  special  assess- 
ments is  special  benefits".  Concerning  this  proposition  there 
has  never  been  any  disagreement,  so  far  as  I  have  been  able 
to  leani.  But  from  this  common  starting  point,  two  veiy. 
dissimilar  lines  of  thought  have  been  followed.  In  one,  it 
was  said:  "Special  benefits  are  the  only  legitimate  basis  for 
special  assessments,  but  the  legislature  may  declare  as  a 
matter  of  law  that  the  property  owner's  special  benefits  are 
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exactly  equal  to  his  special  assessment  by  frontage".  In 
the  other,  it  was  said :  '^Special  benefits  are  the  only  legiti- 
mate basis  for  special  assessments,  but  the  property  owner 
may  not  be  specially  assessed  beyond  his  special  benefits 
found  as  a  matter  of  fact."  So,  finding  in  reported  cases 
the  expression  that  special  benefits  are  the  only  legitimate 
basis  for  special  assessments  does  not  of  itself  show  which 
theory  a  court  has  adopted.  It  is  hardly  conceivable  that  a 
court  would  be  following  out  the  two  theories  at  the  same 
time.  They  seem  as  far  apart  as  the  poles,  as  essentially 
different  as  a  question  of  law  is  from  a  question  of  fact.  A 
legislative  act,  it  seems  to  me,  must  have  some  consistent 
theory  imderlying  it.  It  can  not  well  be  two  different  things 
at  once*  The  legislature  must  have  intended  the  one  or  the 
other, — not  both.  And,  though  it  is  within  the  range  of 
possibilities  that  the  legislature  in  1889  might  have  framed 
a  law  which  would  meet  the  requirements  of  the  "new^' 
constitution  of  1898  and  which  would  be  permissible  under 
the  "old",  the  question  is:  Which  theory  was  it  that  the 
legislature  intended  to  conform  to  in  the  Barrett  law?  Is 
it  likely  that,  by  prescience  or  by  chance,  the  legislature  hit 
upon  the  requirements  of  the  *^new"  constitution  that  were 
not  in  the  "old"?  Or,  on  the  contrary,  did  the  legislature 
intend  to  carry  out  the  same  policy,  sanctioned  by  the  judi- 
ciary, that  had  been  in  operation  for  nearly  forty  years, — 
with  the  addition  of  the  bond  feature? 

Before  proceeding  with  the  question,  it  may  be  well  to 
notice  two  lines  of  argument  advanced  by  counsel  for  appel- 
lee, to  which  my  brethren,  perhaps  unconsciously,  may  have 
accorded  some  weight.  One  is,  that  this  court  must  presume 
that  the  legislature  intended  its  act  to  conform  to  the  Consti- 
tution, and  therefore  this  court  by  intendment  should  supply 
to  the  act  whatever  is  needed  to  make  it  constitutional.  The 
other  is,  that  the  Supreme  Court  of  the  United  States  will 
follow  any  line  of  decision  that  this  court  may  adopt. 
Whether  or  not  this  last  statement  is  true  is  not  within  the 
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province  of  this  court  to  decide;  and  whether,  if  that  were 
true^  it  is  an  argument  addressed  to  the  reason,  or  an  appeal 
to  what  counsel  may  believe  to  be  the  prepossessions  of  this 
court,  is  not  worth  while  to  consider.  But  counsels'  first 
contention  is  of  great  importance.  If  the  contention  were 
correct,  then  this  court  and  every  court  has  committed  a 
grievous  wrong  against  an  independent  and  coordinate 
branch  of  the  government  every  time  a  statute  has  been 
held  to  be  unconstitutional.  But,  it  seems  to  me,  such  a 
process  is  not  judicial  construction.  Judicial  construction 
is  not  an  unbridled  force,  operating  this  way  in  one  case 
and  that  way  in  another,  according  to  caprice  or  what  courts 
may  think  would  be  good  legislative  judgment.  The  func- 
tion of  judicial  construction  is,  not  to  hold  statutes  consti- 
tutional, but  to  determine  the  meaning  of  statutes.  If  it  is 
found  that  the  legislature  has  acted  within  the  scope  of  its 
powers,  courts  should  let  the  act  alone  whether  they  deem 
it  wise  or  not.  If  it  is  found  that  the  legislature  has  usurped 
power  and  invaded  the  reserved  rights  of  the  people,  it 
should  be  the  duty  of  the  courts  rigorously  and  jealously  to 
uphold  the  rights  of  the  people,  even  if  they  think  the  legis- 
lature ought  to  have  the  power  it  attempted  to  exercise.  The 
first  business  of  the  courts  is  to  ascertain  judicially  the 
meaning  of  the  statute.  Whether  the  statute  is  constitu- 
tional or  unconstitutional  can  not  be  determined  until  the 
meaning  of  the  statute  is  first  determined.  And  that  mean- 
ing should  be  determined  according  to  rules  of  law  that  the 
courts  should  uniformly  follow.  If  courts  recognize  no  rules 
in  dedaring  the  legislative  intent,  or  disregard  the  lawful 
order  of  applying  recognized  rules,  the  people,  the  bar  and 
the  inferior  tribunals  would  have  no  means  by  wliich  to 
make  even  a  fair  guess  at  what  would  finally  be  declared  to 
be  the  law.  If  there  is  no  law  to  control  courts'  interpreta- 
tion of  law,  as  well  might  there  be  no  law.  at  all.  Non  licet 
jvdicibus  de  legibiis  judicarey  sed  secundum  ipsas.  But, 
if  counsel  were  correct  in  th^  contention  that  the  court 
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should  first  examine  the  Constitution  and  then  by  construc- 
tion mold  the  statute  to  fit  it,  the  argument,  it  seems  to  me, 
should  operate  against  appellee,  and  not  in  its  favor,  for 
the  Constitution  that  the  members  of  the  legislature  of  1889 
had  sworn  to  support  was  the  **old"  constitution.  They 
may  have  had  the  prevision  to  see  that  a  "neV  one  was 
comiDg,  but  they  were  not  bound  to  frame  their  laws  accord- 
ing to  its  fashion.  Yet,  the  impression  remains  with  me  that 
my  brethren  have  first  laid  out  the  new  pattern  and  then 

cut  the  old  material  to  fit  it. 

» 

The  Barrett  law  is  too  lengthy  to  set  out  here  in  full. 
But,  omitting  such  portions  as  are  exhibited  in  the  majority 
opinion,  I  shall  endeavor  to  give  the  framework  of  the  stat- 
ute. The  first  section  provides  for  the  beginning  of  street 
improvement  proceedings  by  the  petition  of  property  owners. 
The  second  section  authorizes  the  compion  council  to  declare 
by  ordinance  the  necessity  for  street  improvements,  and 
directs  notice  of  the  passage  of  such  an  ordinance  to  be 
given  by  publication.  ^^Said  notices  shall  state  the  time  and 
place  when  and  where  the  property  owners  along  the  line  of 
said  proposed  improvement  can  make  objections  to  the  neces- 
sity for  the  construction  thereof."  This  section  does  not 
purport  to  relate  to  the  method  of  assessment,  or  to  give 
property  owners  a  hearing  on  any  subject  except  the  neces- 
sity of  the  proposed  improvement;  and,  as  the  power  to 
decide  is  left  within  the  unqualified  discretion  of  the  coun- 
cil, the  objections  which  property  owners  could  make  on 
the  question  of  the  necessity  of  the  improvement  would 
necessarily  be  advisory  only.  Accordingly,  it  is  decided  by 
this  court  that  the  common- council  may  enter  an  order  for 
the  construction  of  the  improvement  before  giving  notice 
of  the  resolution  of  necessity.  Barber,  etr.y  Co,  v.  Edgertoriy 
125  Ind.  455,  462.  This  being  so,  T  am  unable  to  perceive 
how  section  two  has  any  application  to  the  construction  of 
the  sections  that  point  out  the  procedure  after  the  perform- 
ance of  the  work  has  been  determined  upon.    The  third  sec- 
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tion,  omitting  the  part  in  reference  to  sewers,  declares  that 
'^the  cost  of  anj  street  or  alley  improvement  shall  be  esti- 
mated according  to  the  whole  length  of  the  street  or  alley, 
or  the  part  thereof  to  be  improved,  per  running  footy  *  *  ♦ 
and  the  city  or  incoi'porated  town  shall  be  liable  to  the  con- 
tractor for  the  contract  price  of  said  improvement,  and  the 
owners  of  lots  or  parts  of  lots  bordering  on  such  street  or 
alley,  or  the  part  thereof  to  be  improved,  ♦  *  ♦  shall 
he  liable  to  the  city  for  their  proportion  of  the  costs  in  the 
ratio  of  the  front  line  of  their  lots  owned  by  them  to  the 
whole  improved  line  for  street  and  alley  improvements,  *  *  * 
and  the  city  or  incorporated  town  shall  have  a  lien  upon 
such  lots  or  parts  of  lots,  respectively,  from  the  tims  such 
improvement  is  ordered^  for  such  costs  of  improvement,  col- 
lectible as  hereinafter  provided,  *  *  *  and  the  owners 
of  such  unplatted  lands  bordering  on  such  street  or  alley  or 
the  part  thereof  to  be  improved  shall  he  liable  to  the  con- 
tractor for  their  proportion  of  the  cost  in  the  ratio  of  the 
front  lines  of  such  unplatted  lands  owned  by  them  to  the 
whole  improved  line;  and  in  making  the  assessment  against 
such  owners  for  the  improvement  of  such  lots  or  parts  of 
lots  and  unplatted  lands  [the  cost]  shall  be  a^ssessed  upon  the 
ground  fronting  or  immediately  abutting  on  such  improve- 
ment hack  to  the  distance  of  one  hundred  and  fifty  feet 
from  such  front  line,  and  the  city  or  incorporated  town  and 
the  contractor  shall  have  a  lien  thereon  for  the  value  of  such 
improvement.  *  *  *  Any  mistake  in  the  description 
of  the  property  or  in  the  name  of  the  owner  shall  not  vitiate 
the  lien  of  such  assessment  Such  city  or  to\vn  shall  be 
liable  and  pay  for  all  that  part  of  such  street  or  alley  im- 
provement as  bhall  be  occupied  by  the  street  and  alley  cross- 
ings, and  may  order  that  any  part  of  the  total  cost  of  any  of 
the  improvement  in  this  act  mentioned  shall  be  paid  out  of 
the  general  fund."  The  fourth  section  provides  for  an 
allowance  to  the  owner  of  any  lot  who,  before  the  contract  is 
let,  has  made  any  improvement  in  front  of  his  lot  in  accord- 
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ance  with  the  general  plan  of  improvement  for  bia  street; 
and  provides  for  taking  security  from  the  contractor.  The 
fifth  section:  '^NVhen  any  such  contract  shall  be  made^  or 
shall  have  been  heretofore  made,  and  shall  have  been  in 
progress  of  fulfilment,  the  common  council  *  ♦  *  shall 
have  power  to  cause  estimates  to  be  made  from  time  to  time 
of  the  amount  of  work  done  by  the  contractor,  and  to  cause 
the  same  to  be  paid  out  of  the  treasury,  deducting  a  reason- 
able amount  of  percentage  to  secure  the  completion  of  the 
contract  until  the  whole  shall  be  finished,  and  to  prescribe 
the  time  in  which  the  whole  shall  be  completed,  and  such 
estimates  shall  be  a  lien  upon  the  several  parcels  of  ground 
upon  which  they  are  assessed  to  the  same  extent  that  taxes 
are  a  lien,  and  shall  have  the  same  preferences  over  other 
demands,  and  such  liens  shall  be  in  favor  of  the  city  or 
incorporated  town,  and  the  owner  of  the  certificates  or  bonds 
hereinafter  mentioned  to  secure  the  city  or  incorporated  town 
and  such  owners  the  reimbursement  for  such  cost  of  im- 
provement hereinafter  provided  for.  The  common  council 
of  such  city  or  the  board  of  trustees  of  such  town,  with  the 
concurrence  of  two-thirds  of  the  members  thereof,  may  order 
or  cause  any  or  all  of  the  improvements  mentioned  in  the 
first  section  of  this  act,  and  repairs  of  any  kinds  of  streets  and 
alleys  to  be  made  in  like  manner,  without  such  petition,  and 
either  charge  and  cause  any  or  all  of  the  expenses  thereof 
to  be  assessed  and  collected,  as  hereinafter  provided,  when 
petition  is  made,  or  if  it  is  deemed  just  and  right  by  the 
common  council  of  such  city  or  the  board  of  trustees  of 
such  town  to  cause  such  expenses,  or  any  part  thereof,  to  be 
paid  out  of  the  general  revenue  of  the  city  or  incorporated 
town."  The  sixth  and  seventh  sections  are  set  out  in  the 
majority  opinion.  The  eighth  section  authorizes  the  issu- 
ance of  improvement  bonds,  in  anticipation  of  the  collection 
of  the  assessments,  for  the  payment  of  which  bonds  the  lot 
owners  provide  the  money  in  annual  instalments,  and  com- 
mands that,  after  the  assessment  has  been  confirmed  by  the 
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conqnon  council,  ^^no  suit  shall  lie  to  restrain  or  enjoin  the 
collection  of  such  assessment,  and  the  validity  of  such 
assessment  shall  not  be  questioned,  and  such  bonds,  when 
issued,  shall  transfer  to  the  owner  thereof  all  the  right  and 
interest  of  such  city  or  incorporated  town  in  and  to  such 
assessments  and  the  liens  thereby  created,  with  full  power 
to  enforce  the  collection  thereof  by  foreclosure  or  otherwise, 
under  any  of  the  provisions  of  this  act."  The  ninth  section 
provides  for  the  foreclosure  of  assessment  liens,  and  trans- 
fers the  city's  interest  in  the  liens  to  the  holders  of  the  bonds. 
The  tenth  section  authorizes  the  collection  of  assessments 
by  the  city  treasurer  by  sale  upon  precept,  and  allows  the 
lot  owners  the  right  of  appeal  to  the  circuit  court  of  the 
county,  but  "in  case  the  court  and  jury  shall  find,  upon  trial, 
the  proceedings  of  said  ofiicers  subsequent  to  said  order  di- 
recting the  work  to  be  done  are  regular,  that  a  contract  has 
been  made,  that  the  work  has  been  done,  in  whole  or  in 
part,  according  to  the  contract,  and  that  the  estimate  has 
been  properly  made  thereon,  then  said  court  shall  direct 
the  said  property  to  be  sold  and  conveyed  by  the  sheriff 
thereof  as  the  said  treasurer  is  hereinafter  directed  to  sell  and 
convey  property'  liable  to  street  improvements."  In  regard 
to  section  ten,  it  is  evident  that,  under  any  construction  of 
section  seven,  the  appeal  from  the  precept  has  become  nuga- 
tory; for,  the  assessments  having  been  made  conclusive  on 
the  hearing  before  the  council,  the  property  owner  may  not 
again  contest  what  has  been  finally  adjudicated.  But  sec- 
tion ten  is  important  in  considering  the  changes  made  in 
street  improvement  proceedings  by  the  Barrett  law. 

Now,  the  question  being  under  which  of  the  two  inconsblr 
ent  methods  of  laying  assessments  the  legislature  intended  to 
act, — whether  under  the  "old"  constitution  according  to 
.special  benefits  declared  as  a  matter  of  law,  or  under  the 
"new"  according  to  special  benefits  to  be  determined  by  the 
assessing  ofiicers  as  a  matter  of  fact, — the  answer  should 
require  an  examination  of  the  whole  statute,  in  the  light  of 
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the  circumstances  surrounding  the  legislators  in  1889,  in 
order  to  determine  the  entire  scope  and  manifest  intent  of 
the  act.  And  the  first  of  these  circumstances  is  the  attitude 
of  this  court. 

For  nearly  forty  years  prior  to  1889,  street  improve- 
ments were  made  in  this  State  under  laws  that  declared  that 
the  special  benefits  and  the  assessments  by  frontage  for  the 
entire  cost,  except  for  street  and  alley  crossings,  equaled 
each  other;  and  this  court  uniformly  held  that  such  laws 
were  in  harmony  with  the  *'old"  constitution.  In  Snyder 
V.  Town  of  Rockporty  6  Ind.  237,  May  term  1886,  an  act  was 
assumed  and  declared  to  be  constitutional  that  directed  the 
town  board,  on  petition  of  two-thirds  of  the  owners  of  abut- 
ting property,  to  assess  the  whole  cost  upon  all  abutting 
property  and  to  apportion  the  cost  according  to  the  last 
assessed  valuation  of  such  property.  In  Ooodrich  v.  Tunv- 
pike  Co.,  26  Ind.  119,  May  term  1866,  the  constitutionality 
of  a  local  assessment  act,  wherein  the  legislature  had  fixed 
the  "special  benefits"  arbitrarily  as  a  matter  of  law,  was 
under  consideration,  and  this  court,  among  other  things,  said: 
"It  is  claimed  that  the  assessment  authorized  by  this  statute 
is  not  a  tax,  not  a  burden  or  charge  imposed  by  the  legisla- 
tive power  of  the  State  upon  persons  or  property  to  raise 
money  for  public  purposes,  but  the  exercise  of  the  power  of 
eminent  domain,  in  taking  private  property  for  public  use, 
Vithout  just  compensation'.  There  is  a  manifest  distinction 
between  the  taxing  power  and  that  of  eminent  domain. 
Both,  in  effect,  appropriate  private  property  to  public  uses. 
They  differ  only  in  degree.  Taxation  exacts  money  from 
individuals  as  their  share  of  the  public  burdens,  and  the 
tax  payer,  according  to  the  theory  of  our  system,  receives  a 
just  compensation  in  the  benefits  conferred  by  the  govern- 
ment in  the  proper  application  of  the  tax.  When,  however, 
property  is  appropriated  by  virtue  of  the  right  of  eminent 
domain,  it  is  taken,  not  as  the  owner's  share  of  a  public  bur- 
den, but  as  so  much  more  than  his  share.     Many  of  our 
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public  improvements  are  local  in  their  character,  and  confer 
special  benefits  on  those  in  their  immediate  vicinity.  By  a 
long  line  of  decisions  of  this  court,  these  benefits  may  be  set 
ofi  against  damages  sustained  by  the  appropriation  of  pri- 
vate property  for  public  use,  in  the  construction  of  such 
works.  In  the  case  in  judgment  the  legislature  has  deter- 
mined, and  this  matter  is  within  its  power,  that  this  is  a 
proper  subject  for  taxation,  and  that  the  burden  imposed  is 
the  just  share  of  each  person  embraced  in  the  provisions  of 
the  act."  In  Palmer  v.  Stumphy  29  Ind.  329,  May  term 
1868,  it  was  said:  "By  this  act  the  rate  is  the  same  upon 
every  one  within  reach  of  the  assessment,  that  is  the  exact 
benefit  each  may  receive  from  the  improt'em^nt  of  the  street. 
The  legislature  have  adopted  this  method  of  reaching  that 
result.  It  is  certainly  reasonable  to  suppose  that,  as  a  rule, 
property  along  the  line  of  a  street  improved  will  be  equally 
benefited;  that,  as  a  rule,  the  property  fronting  upon  a 
street,  foot  by  foot,  will  be  of  equal  value  and  should  there- 
fore be  equally  assessed.^^  In  Ray  v.  City  of  Jeffersonvilley 
90  Ind.  567,  May  term  1883,  an  assessment  under  the  street 
improvement  law  of  1881  was  attacked  on  the  ground  that 
the  act  was  in  violation  of  section  21  of  article  1  of  our 
Constitution,  which  provides  that  "no  man's  property  shall 
be  taken  by  law  without  just  compensation";  and  the  court 
held  the  act  valid  as  against  that  objection.  This  court, 
through  Mitchell,  C.  J.,  in  Ross  v.  Stackhouse,  114  Ind. 
200,  November  term  1887,  declared:  "Special  assessments 
for  street  and  other  similar  improvements  are  upheld  upon 
the  theory  that  each  lot  or  tract  of  land  assessed  is  benefited 
in  a  special  and  peculiar  manner  in  a  sum  equal  to  the 
amount  estimated  or  assessed  against  it."  Through  the 
same  judge  the  court  in  Garvin  v.  Daussman,  114  Ind. 
429,  May  8,  1888,  in  speaking  of  the  kind  of  notice  and 
hearing  that  was  thought  to  satisfy  all  constitutional  require- 
ments, said:  "In  the  imposition  of  poll  or  occupation  taxes, 
where  a  certain  sum  is  assessed  against  each  individual  exer- 
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cising  a  given  avocation,  or  according  to  his  age,  without 
regard  to  actual  benefits,  the  necessity  of  notice  and  a  hear- 
ing is  reduced  to  a  minimum.  To  a  measurable  extent,  the 
same  principle  is  involved  when  the  cost  of  an  improve- 
ment is,  as  by  law  in  proper  cases  it  may  be,  apportioned  by 
mere  mathematical  calculation,  according  to  a  certain  rate 
per  front  foot.  *  *  *  Xhe  principle  which  underlies 
and  upholds  special  assessments,  such  as  that  involved  in  the 
present  case,  is,  that  the  lands  assessed  are  enhanced  in  value 
to  an  amount  equal  to  the  cost  of  the  improvement,  which 
is  to  be  apportioned  among  those  specially  benefited  in  the 
manner  prescribed  by  law.  *  *  *  It  is  essential  to  the 
public  good  that  the  necessity  for  street  and  other  public 
improvements,  and  the  cost  of  making  them,  and  such  other 
proceedings  as  are  necessary  to  insure  the  prompt  execution 
of  the  work,  be  determined  and  taken  in  a  comparatively 
summary  way.  *  *  *  If,  therefore,  the  law  provides 
for  giving  notice  and  for  a  method  whereby  the  property 
owner  may  ultimately  challenge  the  correctness  of  the  assess- 
ment made  against  his  property,  in  respect  to  whether  it 
was  made  in  good  faith,  without  intervening  mistake  or 
error,  and  according  to  the  method  and  under  the  safeguards 
provided  by  the  law — ^the  constitutional  provision  is  deemed 
to  be  satisfied." 

Taking  the  foregoing  as  a  fair  illustration  of  the  judicial 
history  of  the  question  down  to  1889, 1  can  not  agree  in  the 
statement  that  the  constitutionality  of  the  front-foot  method 
had  been  considered  only  in  reference  to  the  provision  re- 
quiring uniformity  and  equality  in  taxation  and  never  in 
reference  to  "just  compensation"  and  "due  process  of  laV*; 
and  I  am  unable  to  reconcile  such  a  contention  with  the 
admission  that  Dillon  and  Cooley  were  not  without  warrant 
in  classing  Indiana  "as  one  of  the  majority  states  upholding 
the  doctrine  that  it  is  competent  for  the  legislature  con- 
clusively to  declare  that  the  total  cost  of  a  local  improve- 
ment shall  be  assessed  equally  against  the  frontage". 
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The  legislature  of  1889  not  only  knew  this  judicial  his- 
tory but  also  were  aware  that  it  was  occasioned  by  a  uniform 
and  consistent  course  of  legislation  since  1852.  Prior  to 
1889  the  street  improvement  laws  had  been  changed  many 
times,  and  yet  it  is  agreed  that  the  underlying  plan  remained 
the  same.  In  1889  certain  changes  were  made;  and  my 
brethren,  if  I  understand  them,  state  that  the  legislature 
intended  to  abandon  the  whole  theory  of  local  assessments 
under  the  "old"  constitution  and  to  adopt  the  theory  of  the 
"new'\  And  this,  on  account  of  the  people^s  dissatisfaction 
with  the  law.  But  it  is  said  that  "It  is  evident  that  the  dis- 
content did  not  arise, from  the  method  of  frontage  assess- 
ments as  a  rule,  for  that  principle  had  been  consistently 
maintained  in  every  enactment  since  1862  and  was  carried 
into  the  Barrett  law". 

The  last  declaration  of  this  court  on  the  subject  of  street 
improvements,  prior  to  the  meeting  of  the  legislature  in 
January,  1889,  was  made  in  Oarvin  v.  Daussmariy  114  Ind. 
429,  in  May,  1888.  In  that  case,  as  in  some  earlier  ones^ 
the  constitutionality  of  the  arbitrary  front-foot  method  was 
upheld  not  only  in  respect  to  "uniform  and  equal  taxation", 
but  also  in  respect  to  "just  compensation"  and  "due  process 
of  law";  and  the  court  then  advised  the  legislature  that  "the 
detennination  of  the  common  council  *  *  *  may  be 
made  conclusive.  *  *  *  It  is  essential  to  the  public 
good  that  the  necessity  for  street  and,  other  public  improve- 
ments, and  the  cost  of  making  them,  and  such  other  proceed- 
ings as  are  necessary  to  insure  the  prompt  execution  of  the 
work,  be  determined  and  taken  in  a  comparatively  summary 
way".  In  making  up  the  Barrett  law,  the  legislature  did 
not  strike  out  into  new  fields;  but  they  took,  as  the  founda- 
tion to  work  upon,  the  old  street  improvement  statutes  of 
this  State,  which  are  confessedly  based  upon  the  arbitrary 
front-foot  method;  and  adopted  from  other  states  certain 
elements  that  stood  as  component"  parts  of  the  arbitrary  front- 
foot  method.    Compare  Bates  Ann.  Ohio  St.  1899,  §§2293a, 
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1-9,  and  2293b,  c,  and  d;  also  New  York  laws  1870,  ch. 
619,  1881  ch.  689,  1884  ch.  610,  1885  chs.  396  and  406, 
1893  ch.  650,  1896  ch.  816;  and  Spencer  v.  Merchant,  100 
K  T.  685,  3  K  E.  682;  Jones  v.  Town  of  Tonawanda,  158 
K  T.  438,  53  N.  E.  280;  Lyon  v.  Town  of  Tonawanda,  98 
Fed.  361.  The  new  features  that  were  not  in  our  former 
statutes  are  the  provisions  for  the  resolution  of  necessity, 
for  the  issuance  of  bonds  and  the  foreclosure  of  the  liens 
represented  thereby,  for  the  lajdng  of  the  assessments  by 
the  city  engineer,  and  for  the  substitution  of  the  common 
council  for  the  circuit  court  as  the  tribunal  whose  judgment, 
after  a  "hearing^',  makes  the  assessments  conclusive.  As 
these  features  are  well  adapted  to  fit  into  the  scheme  of  lay* 
ing  street  assessments  by  the  arbitrary  front-foot  method, 
and  as  such  was  their  place  in  the  legislative  plans  of  Ohio 
and  New  York  and  perhaps  other  states,  it  strikes  me  as 
a  somewhat  violent  assumption  to  say  that  the  legislature  of 
1889  must  have  intended,  by  the  introduction  of  these  pro- 
visions, to  grant  the  property  owners  rights  beyond  those 
given  by  the  "old''  constitution  that  was  then  in  force  and 
to  afford  them  the  protection  guaranteed  by  the  "new"  con- 
stitution of  1898.  The  proper  assumption  would  be  that 
the  legislature  did  not  intend  to  depart  from  a  long  settled 
policy  or  to  have  the  basis  of  assessment,  which  was  brought 
forward  from  our  former  statutes,  viewed  in  any  other  light 
than  that  of  its  settled  construction.  The  new  provisions, 
except  section  six,  do  not  purport  to  fix  any  rule  for  laying 
the  assessments.  Section  six  expressly  makes  frontage  the 
basis  for  street  assessments.  So,  it  is  found  that  in  the 
only  new  section  which  speaks  of  the  method  of  assessment 
the  same  plan  is  apparent  that  inheres  in  the  old  matter 
which  was  reenacted.  And  in  no  other  way  could  section  six 
have  been  harmonized  with  the  former  laws  which  were 
used  as  the  foundation  of  the  new.  Yet  on  the  word  "hear- 
ing" in  section  seven  is  hung  a  construction  which,  as  it 
seems  to  me,  conflicts  not  only  with  the  former  laws  but  also 
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with  the  concurrently  new  matter  in  section  six.  My  breth- 
ren seem  to  have  overlooked  the  consideration  that,  in  enact- 
ing the  Barrett  law,  the  legislature  may  have  found  that  the 
then  existing  statutes,  which  permitted  the  property  owners 
separately  and  one  at  a  time  to  contest  in  the  circuit  court 
the  correctness  of  their  assessments,  did  not  afford  a  satis- 
factory basis  for  the  issuance  of  bonds,  and  that  the  substi- 
tution therefor  of  a  "hearing"  before  the  common  council, 
at  which  all  objections  could  be  disposed  of  together,  fur- 
nished "a  comparatively  summary  way"  of  rendering  the 
assessments  conclusive,  as  suggested  in  Oarvin  v.  Dauss- 
maUy  114  Ind.  429. 

It  seems  to  me  that  my  brethren  have  acted  upon  the  plan 
of  first  adopting  a  construction  of  section  seven  and  then 
construing  the  rest  of  the  act  (so  far  as  it  is  set  forth  by 
them)  in  a  way  to  conform  thereto.  I  think  this  is  not  a 
proper  method  of  interpretation;  and  I  can  not,  under  the 
rules  of  construction  as  I  understand  them,  find  the  mean- 
ing in  section  seven  that  has  been  given  to  it. 

The  language  of  the  section  furnishes  no  foundation  for 
the  construction  adopted.  It  makes  no  allusion  to  special 
benefits.  It  fails  to  command  the  city  to  refrain  from  as- 
sessing upon  the  abutting  lot  an  amount  in  excess  of  the 
special  benefits  actually  received  by  it,  and  to  refrain  from 
assessing  upon  the  property  in  the  taxing  district  an  amount 
in  excess  of  the  sum  total  of  the  special  benefits  actually 
received  by  the  several  parcels  of  contributing  property.  -It 
fails  to  command  the  city  to  pay  from  the  general  treasury 
the  excess  of  cost  above  the  total  special  benefits, — ^the  part 
that  benefits  only  the  municipality  at  large.  Benefits  and 
damages  are  the  varying  degress  above  and  below  zero  on 
the  compensation-scale.  If  a  lot  owner's  special  benefits 
were  below  zero,  from  what  source  and  by  what  method  is  he 
to  be  made  even  ?  The  section  fails  to  provide.  These  omit- 
ted matters  might  have  been  fully  and  explicitly  supplied  by 
the  legislature  by  tacking  them  onto  the  word  "hearing*', 
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but  it  did  not  do  so.  My  brethren  say  that  ^Trom  the  term 
^hearing'  is  necestsarily  implied  the  power  to  administer 
some  adequate  remedy".  That  remedy,  they  say,  must  be  a 
determination  of  special  benefits  actually  received,  for  oth- 
erwise the  legislators  are  accused  of  insincerity,  dissimula- 
tion and  mockery.  The  argument  seems  to  me  a  plain  beg- 
ging of  the  question.  The  question  is:  Did  the  legislature 
intend  to  provide  the  "hearing^'  required  by  the  "old" 
constitution  then  in  force,  or  the  "hearing"  required  by  the 
"new"  constitution  of  1898?  The  argument  seems  to  as- 
sume that  in  1889  no  ^^earing"  was  a  'bearing"  unless  it 
was  for  the  purpose  of  determining  benefits  actually  re- 
ceived as  a  matter  of  fact.  Although  I  agree  in  the  state- 
ment that  well-disposed  taxing  officers  would  remedy  their 
omissions  and  mistakes,  if  they  noticed  or  were  informed  of 
them,  without  any  "hearing",  yet  I  say  that  the  legislature 
never  had  the  power  to  frame  a  law  that  shut  ofif  the  prop- 
erty owner  on  the  presumption  that  the  assessing  officers 
would  make  no  omissions  nor  mistakes.  In  all  valid  taxation, 
three  things  have  ever  been  required.  First,  a  law  directing 
the  assessing  officers  how  to  proceed.  The  authority  to  tax  is 
exclusively  a  legislative  power.  "This  is  manifest  from 
the  slightest  consideration  of  what  taxation  is.  It  is  the 
making  of  rules  and  regulations  under  which  the  necessary 
revenues  for  all  needs  of  government  are  to  be  apportioned 
among  the  people  and  collected  from  them."  Cooley  on 
Taxation  (2nd  ed.),  41.  Second,  an  assessment  by  the  proper 
administrative  officials,  which  must  be  made  in  substantial 
conformity  to  the  method  prescribed  by  the  law, — for  the 
expression  of  one  method  is  the  exclusion  of  all  others. 
Third,  an  opportunity  for  the  projierty  owTier  to  have  a 
'Tiearing^'  before  some  tribunal,  with  judicial  powers,  on 
the  question  whether  or  not  the  assessing  officers  have  sub- 
stantially complied  with  the  method  prescribed  by  the  law. 
So,  the  word  "hearing"  does  not  necessarily  imply  a  hear- 
ing on  special  benefits  as  a  matter  of  fact;  for,  on  the  ques- 
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tion  of  the  correctness  of  special  assessments  for  special  bene^ 
fits  declared  as  a  matter  of  law,  the  property  owner  was 
entitled  to  a  "hearing",  and  it  would  have  been  oppression 
and  confiscation  to  have  denied  it  to  him. 

The  city  is  the  actor  in  prosecuting  the  proceedings  that 
result  in  a  judgment  making  the  assessments  conclusive 
upon  the  lands  of  abutting  proprietors.  The  engineer  files 
his  report  assessing  each  piece  of  contributing  property  a 
certain  sum  as  he  has  computed  it  according  to  the  commands 
of  section  si^.  The  hearing  provided  for  in  section  seven  i% 
according  to  the  language  of  the  act,  a  hearing  upon  the 
report  of  the  engineer  and  the  assessments  therein.  It  is 
axiomatic  that  in  all  hearings,  the  tribunal  must  determine 
the  case  upon  'the  charge  fled  against  the  defendant.  This 
is  true,  not  only  in  all  cases  before  regularly  ordained  courts, 
but  also  in  all  special  proceedings  before  special  tribunals. 
In  proceedings  before  city  commissioners  for  the  opening 
and  vacation  of  streets  (§3166  et  seq.  R.  S.  1881  and  Homer 
1897,  §3629  et  seq.  Burns  1894),  before  circuit  courts  and 
before  boards  of  county  commissioners  for  the  establishment 
of  public  drains  (Ch.  49  R  S.  1881  and  Horner  1897,  Ch.  53 
Bums  1894),  before  boards  of  county  commissioners  in  the 
various  proceedings  relating  to  free  gravel  roads  (Ch.  70 
R  S.  1881  and  Homer  1897,  Ch.  76  Bums  1894),  the 
landowners  are  afforded  a  hearing  on  the  question  of  special 
benefits,  not  because  they  are  offered  a  hearing,  but  because 
the  charge,  upon  which  the  hearing  is  had,  is  that  their  par- 
ticular  lands  are  severally  specially  henefited.  In  all  these 
cases,  the  question  for  the  tribunal  to  determine  on  the  hear- 
ing is  whether  the  engineer  (or  viewers  or  corresponding 
officials  who  formulate  the  charge  against  the  property 
owners)  has  fully,  impartially  and  correctly  performed  the 
duties  laid  upon  him  by  the  statute.  If  he  has,  judgment 
confirming  his  action  is  rendered;  if  he  has  not  the  tribunal 
alters  or  amends,  or  requires  him  to  alter  or  amend,  his 
charge  to  conform  to  what  it  should  have  been  in  the  first 


NOVEMBER  TERM,  1899— Vol.   154.        511 

Adams  v.  City  of  Shelbyrille. 

place  if  he  had  complied  with  his  duties  under  the  statute, 
and  then  renders  judgment  on  the  charge.  This  principle 
has  been  fully  recognized  in  the  street  improvement  cases 
of  Garvin  v.  DausswaUy  114  Ind.  429,  and  City  of  Terre 
Haute  V.  Mack^  139  Ind.  99.  In  Hutcheson  v.  Storrie,  92 
Tex.  685,  51  S.  W.  848,  852,  45  L.  R  A.  289,  June  19, 
1899,  the  supreme  court  of  Texas  had  before  it  a  law  that 
is  exactly  the  same  in  essentials  as  the  Barrett  law.  After 
the  engineer  files  his  report  of  the  total  cost,  etc.,  and  of 
the  assessment  upon  each  lot  by  frontage,  the  city  .council 
gives  notice  by  publication  of  a  hearing  when  the  property 
owners  may  "object  to  any  such  acts  and  proceedings  and 
show  wherein  they  have  been  or  may  be  wronged  or  injured 
thereby,  and  ask  for  a  revision  or  correction  of  the  same". 
The  city  council  can  not  make  the  final  assessments  until  all 
objections  have  been  heard  and  determined.  It  will  be 
observed  that  the  Texan  property  owners  were  given  an 
opportunity  to  "show  wherein  they  have  been  or  may  be 
wronged  or  injured"  by  the  front-foot  assessment.  This  is 
certainly  as  broad  as  the  right  to  "make  objection"  to  the 
report  and  the  assessments  therein.  And  the  court  said: 
"The  foregoing  provision  of  the  charter  authorizes  the  prop* 
erty  owner  to  call  upon  the  city  council  to  revise  or  correct 
errors  committed  in  the  proceedings  had  in  assessing  the 
cost  of  improvement  against  his  property,  hut  it  does  not 
empower  the  council  to  do  anything  that  it  or  its  officers 
could  not  have  done  in  the  first  instance.  The  words  ^revi- 
sion' and  'correction'  mean  that  the  council  may  be  called 
upon  to  review  that  which  had  been  done,  and  to  make  the 
proceedings  conform  to  the  law.  Vinsant  v.  Knox,  27  Ark. 
272.  The  city  council  and  the  officers  acting  under  the 
authority  of  the  charter  of  the  city  of  Houston  having  no 
power  in  the  first  instance  to  consider  the  question  of  bene- 
fits in  fixing  the  amount  to  be  charged  against  Mrs.  Hutch- 
eson's  property,  a  revision  and  correction  of  the  acts  done 
could  not  give  relief  against  the  wrong  complained  of. 
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*  *  *  The  claim  that,  upon  petition  of  Mrs.  Hutcheson, 
the  council  could  have  afforded  relief  from  the  unlawfiil 
exaction,  is  wholly  unsupported  by  the  terms  of  the  law, 
and  is  in  direct  conflict  with  many  of  its  provisions.  The 
wrong  did  not  consist  in  a  failure  to  foUow  the  directions  of 
(he  law,  hut  in  obeying  ifs  unconstitutional  requirements^^. 
So,  on  the  hearing  mentioned  in  section  seven  of  the  Barrett 
law,  the  inquiry  must  be  confined  to  the  question  whether 
or.  not  the  assessment  reported  by  the  engineer  has  been- 
made  as  it  ought  to  have  been  made  in  the  first  instance, 
that  is,  in  conformity  to  the  terms  of  the  law  prescribing 
his  duties, — unless  that  hearing,  of  all  the  hearings  in  the 
world,  is  to  be  made  an  exception  to  the  universal  rule  that 
a  tribunal  must  determine  a  case  on  the  charge  filed  against 
the  defendant  and  is  not  at  liberty  to  discard  that  charge 
and  reach  out  and  draw  in  some  other  from  undefined 
sources  and  by  undefined  methods. 

On  the  "hearing",  the  common  council  "may  adopt,  alter 
or  amend  such  report  and  the  assessments  therein".  It  ia 
true  that  "alter"  means  "to  make  otherwise".  But  it  does 
not  follow  that  the  report  and  the  assessments  therein  can 
not  be  made  otherwise  than  the  engineer  made  them  except 
by  abandoning  the  method  of  testing  the  assessments  by  the 
standard  of  special  benefits  declared  as  a  matter  of  law  and 
following  the  method  of  testing  the  assessments  by  the 
standard  of  special  benefits  actually  received  determined  as 
a  matter  of  fact.  If  the  engineer  made  any  mistakes  in  fol- 
lowing out  the  front-foot  method  prescribed  for  him,  his 
report  and  the  assessments  therein  would  be  made  otherwise 
by  correcting  the  errors.  But  "alter"  is  used  in  conne<Stion 
with  other  words.  The  council  "may  amend"  the  report 
and  the  assessments  therein.  "Amendment"  is  usually  un- 
derstood in  law  to  mean  the  supplying  of  deficienoies.  If 
the  engineer  made  any  omissions  of  property  or  other  mate- 
rial matter,  his  report  and  the  assessments  therein  would 
be  amended  by  supplying  the  deficiencies.     The  coundl 
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"may  adopt"  the  report  and  the  assessments  therein.  If  the 
engineer^  as  the  assessing  officer^  has  made  no  mistakes  nor 
omissions  in  laying  the  assessments  in  his  report,  surely  the 
council,  as  a  reviewing  tribunal,  should  be  permitted  to  con- 
firm the  assessments.  In  taking  the  actual  language  of  the 
clause,  something  more  than  the  word  "alter''  should  be 
considered.  For  example,  it  makes  a  difference  whether  the 
auxiliary  verb  "may"  or  "shall"  is  connected  with  "alter". 
Standing  alone,  "alter"  can  be  given  the  broadest  definition 
to  be  found  in  the  dictionaries;  and  if  the  auxiliary  verb  and 
the  object  are  to  be  assumed  and  not  taken  from  the  actual 
language  of  the  clause  itself,  it  is  possible,  of  course,  to  say 
that  the  common  council  "«AaZZ  alter  the  basis  of  the  assess- 
ments in  the  engineer's  report".  But  the  actual  language 
is  that  the  council  may  adopt,  alter  or  amend  the  engineer's 
report  and  the  assessments  therein.  The  method  on  which 
the  engineer's  report  and  the  assessments  therein  are  based 
has  been  continuously  asserted  throughout  the  preceding 
sections.  The  canons  of  interpretation  require  that  general 
words  be  limited  to  the  sense  of  the  context.  "Not  onlv  are 
words  and  provisions  modified  to  harmonize  with  the  leading 
and  controlling  purpose  or  intention  of  an  act,  but  also  by 
comparison  of  one  subordinate  part  with  another;  that  is  to 
say,  the  sense  of  particular  words  or  phrases  may  be  greatly 
influenced  by  the  context,  or  their  association  with  other 
words  and  clauses."  Sutherland  Stat.  Const.  §262.  "Gen- 
eral words  or  clauses  may  be  restricted  to  effectuate  the  in- 
tention or  to  harmonize  them  with  other  expressed  provi- 
sions. Where  general  language  construed  in  a  broad  sense 
would  lead  to  absurdity,  it  may  be  restrained.  The  particu- 
lar inquiry  is  not  what  is  tlie  abstract  force  of  the  words  or 
what  they  may  comprehend,  but  in  what  sense  they  were 
intended  to  be  used  as  they  are  found  in  the  act."  Suth- 
erland §246. 

To  insert  into  the  seventh  section  the  elements  that  the 
legislature  failed  to  include  is,  I  think,  not  only  violative  of 
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the  plain  language  of  that  section,  but  is  destructive  of 
other  parts  of  the  act.  The  primary  rule  of  construction  is 
to  take  the  language  of  the  legislature  in  question  according 
to  the  plain  and. ordinary  meaning  of  the  words,  without 
adding  to  or  taking  therefrom,  and,  if  the  language  so  taken 
does  not  create  an  ambiguity,  to  accept  it  as  declaratory  of 
the  legislative  intent.  But  if  there  were  an  ambiguity,  then 
the  next  rule  of  construction  should  require  the  court  so  to 
resolve  the  ambiguity  as  to  give  effect  and  purpose  and  mean- 
ing to  the  other  parts  of  the  act.  If  the  ambiguity  (sup- 
posed, for  the  sake  of  argument)  were  resolved  in  favor  of 
the  idea  that  the  council  on  the  hearing  is  required  to  deter- 
mine the  assessments 'on  the  basis  of  special  benefits  actually 
received,  then  the  sixth  section  is  deleted  from  the  act  and 
the  legislature  is  convicted  of  the  folly  of  having  provided 
elaborately  and  explicitly  for  a  method  of  assessing  upon 
each  front  foot  throughout  the  improvement  an  equal  sum 
(a  method  that  necessarily  excludes  the  consideration  of 
special  benefits  actually  received)  and  then  declaring  that 
on  the  hearing  the  council,  not  mayy  but  shall  disregard  and 
throw  aside  all  that  has  been  done  relating  to  assessments 
and  begin  de  novo  and  make  the  assessments  by  the  method 
of  determining  the  special  benefits  actually  received.  My 
brethren  seek  to  save  some  purpose  and  meaning  in  sectioa 
six  by  holding,  as  I  understand  them,  that  the  engineer  does 
not  make  the  assessments  but  simply  reports  certain  facts 
for  the  enlightenment  of  the  council  when  that  body  enters 
upon  the  making  of  the  assessments  according  to  sx)ecial 
benefits  actually  received.  If  this  were  true,  section  six 
would  nevertheless  accuse  the  legislature  of  dealing  in  futil- 
ities. How  would  the  council,  when  that  body  purposes  to 
enter  upon  the  making  of  the  assessments  according  to 
special  benefits  actually  received,  be  enlightened  by  being 
informed  of  the  total  cost  of  the  improvement?  The  aver- 
age cost  per  front  foot?  The  name  of  each  property  owner? 
The  number  of  front  feet  owned  by  each?    The  amount  due 
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upon  each  lot,  ascertained  and  fixed  by  multiplying  the 
cost  per  front  foot  by  the  number  of  front  feet  of  each  lot? 
The  legal  description  of  each  lot?    How  would  these  items 
afford  the  council  any  information  on  those  matters  on 
account  of  which  my  brethren  say  that  special  benefits  ac- 
tually received  should  be   considered,   namely,  that  it  is 
^*clear  that  all  property  bordering  upon  a  municipal  highway 
is  not  affected  in  the  same  way  by  an  improvement  of  the 
latter;  that  in  some  cases  the  grade  may  be  so  raised  or 
lowered  as  to  impair  most  seriously  the  use  and  value  of  the 
property ;  in  others,  that  some  property  may  be  situate  upon 
a  general  level,  highly  improved  and  in  a  business  part  of  the 
city,  while  others  upon  the  same  street  may  be  remote  from 
business,  lying  low  and  near  a  water  course,  and  practically 
worthless  for  business  or  residential  purposes;  in  others, 
some  abutting  lots  may  be  twenty  feet  and  others  200  feet 
deep"?    But  it  is  not  true  that  the  engineer  simply  reports 
certain  facts  and  makes  no  assessments.    He  is  required  to 
ascertain  and  fix  the  amount  due  upon  each  lot  by  multiply- 
ing the  average  cost  per  front  foot  by  the  number  of  front 
feet  of  each  lot.     Thi^  is  an  assessment,  as  will  hereinafter 
more  fully  be  shown.     It  is  sufficient  for  the  present  to 
point  out  that  the  legislatiire  has  in  express  words  defined 
the  engineer's  ascertainment  and  fixing  of  the  amounts  due 
upon  the  several  lots  as  "assessments".    The  legislature  says 
that  the  matter  in  review  before  the  council  as  a  tribunal  is 
the  engineer's  report  and  the  assessments  therein.    And  the 
■  matters,  other  than  the  assessments,  in  the  engineer's  report 
are  material  only  on  the  theory  that  the  property  owners 
are  afforded  a  "hearing"  to  challenge  the  correctness  of  the 
assessments,  as  "hearing"  was  defined  in  Oannn  v.  Dauss- 
many  114  Ind.  429.    It  is  true  that,  if  a  property  owner's 
assessment  were  made  on  the  basis  of  special  benefits  ac- 
tually received,  it  could  be  figured  out   that  the  assess- 
ment amounted  to  so  much  per  front  foot;  $4.98  in  one 
case  and  $1.30  in  another.     But  it  would  have  been  just 
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as  reasonable  for  the  legislature  to  require  the  engineer  to 
report  the  number  of  persona  in  each  property  owner's  fam- 
ily; for,  in  the  same  way,  it  could  be  figured  out  that  the 
assessment  amounted  to  so  much  per  head. 

To  insert  into  the  seventh  section  the  elements  that  the 
legislature  failed  to  include  would  also  destroy  the  fifth  sec- 
tion of  the  act.  That  section  empowers  the  council  to  pay 
the  contractor  from  time  to  time  during  the  progress  of  the 
work.  Such  payments  are  made  out  of  the  treasury  and 
are  declared  to  be  liens  upon  the  abutting  property.  The 
city  incurs  no  personal  liability  to  the  contractor,  but  acts 
merely  as  an  instrumentality  in  collecting  money  for  the 
contractor  from  the  property  owners.  Quill  v.  Citjf  of 
Indianapolis^  124  Ind.  292,  7  L.  R.  A.  681;  Spidell  v. 
Johnson,  128  Ind.  235.  The  plain  meaning  of  the  section  is 
that  if  the  city  shall  advance  money  from  the  treasury  to  the 
contractor,  the  city  shall  have  the  absolute  right  to  reim- 
bursement from  the  property  owners  by  means  of  the  liens 
that,  by  this  fifth  section,  are  put  upon  the  abutting  prop- 
erty. If  the  city,  under  section  five,  should  advance  to  the 
contractor  ninety  per  centujn,  say,  of  the  cost,  and  if,  under 
section  seven  as  my  brethren  construe  it,  the  city  must  limit 
the  assessment  against  each  parcel  to  an  amount  not  exceed- 
ing the  special  benefits  actually  received  by  it,  fifty  per 
centum,  say,  of  the  cost,  then  the  plain  meaning  of  section 
five  is  utterly  destroyed  and  the  city  would  be  left  with  a 
loss  of  forty  per  centum,  say,  of  the  cost,  although  the  city 
had  begun  and  carried  forward  the  improvement  under  a 
resolution  declaring  that  all  of  the  cost,  except  for  street  and 
alley  crossings,  should  be  borne  by  the  abutting  property. 
If  city  ojfficials  had  understood  this  necessary  result  of  the 
construction  contended  for  in  this  and  other  cases  pending 
in  this  court,  they  might  not  have  been  so  ready  to  deprive 
themselves  of  so  much  cash  or  debt-incurring  margin  to  use 
for  other  purposes. 

To  insert  into  the  seventh  section  the  elements  the  legia- 
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lature  failed  to  include  would  also  destroy  the  third  section 
of  the  act.  This  section  provides  the  fund  for  paying  the 
contractor.  As  soon  as  the  work  is  determined  upon,  the 
council  makes  a  contract  with  the  best  bidder.  The  con- 
tractor gives  a  bond  for  the  prompt  and -faithful  perform- 
ance  of  the  work.  The  contract  is  of  course  binding  upon 
tim,  and  he  must  execute  it  or  be  liable  on  his  bond.  He 
enters  into  this  binding  contract  on  the  faith  of  a  positive 
legislative  declaration:  "The  city  or  incorporated  town 
shall  be  liable  to  the  contractor  for  the  contract  price  of 
said  improvement,  and  the  owners  of  lots  or  parts  of  lots 
bordering  on  such  street  or  alley  or  the  part  thereof  to  be 
improved,  *  *  *  shall  he  liable  to  the  city  for  their 
proportion  of  the  costs  in  the  ratio  of  the  front  line  of  their 
lots  owned  by  them  to  the  whole  improved  line  for  street  and 
alley  improvements,  *  *  *  and  the  city  or  incorpo- 
rated town  shall  have  a  lien  upon  such  lots  or  parts  of  lots, 
respectively,  from  the  time  such  imprQvement  is  ordered, 
for  such  costs  of  improvement;  ♦  *  *  [which]  shall 
be  assessed  upon  the  ground  fronting  or  immediately  abut- 
ting on  such  improvement  back  to  the  distance  of  one  hun- 
dred and  fifty  feet  from  such  front  line,  and  the  citv  or  in- 
corporated  town  and  the  contractor  shall  have  a  lien  thereon 
for  the  value  of  such  improvement.'*  As  already  stated,  the 
city  is  not  personally  liable  to  the  contractor.  If  the 
city  has  advanced  money,  it  has  the  lien  by  which  to  secure 
reimbursement.  If  the  contractor  receives  his  contract  price 
in  improvement  certificates  or  bonds,  he  has  the  lien  by 
which  to  collect  the  contract  price  of  his  labor  and  materials. 
This  section  also  says  that  the  city  "shall  be  liable  and  pay 
for  all  that  part  of  such  street  or  alley  improvement  as  shall 
be  occupied  by  the  street  and  alley  crossings".  The  plain 
meaning  of  section  three  is  that,  unless  the  city  voluntarily 
assumes  in  advance  to  pay  some  definite  percentage  of  the 
total  cost,  the  city  shall  pay  for  street  and  alley  crossings 
and  the  property  owners  shall  pay  for  the  rest    of  the  im- 
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provement;  and  that,  if  the  city  afisumes  a  certain  percent- 
age, the  residue  of  the  total  cost,  except  for  street  and  alley 
crossings  which  must  be  paid  for  by  the  city,  is  to  be  borne 
by  the  property  owners.  By  the  implied  power  that  my 
brethren  find  in  section  seven,  this  meaning  is  destroyed. 
If  the  assessments  are  to  be  measured  by  the  actual  benefits 
which  the  property  owners  receive  from  the  improvement, 
it  is  evident  that  the  improvement  as  a  whole  must  be  con- 
sidered. The  question  would  be:  How  much  special  bene- 
fit does  each  lot  actually  receive  from  this  improvement? 
And  each  owner's  contribution  towards  the  cost  as  a  whole 
would  be  determined  accordingly.  And  the  excess  of  cost, 
as  one  sum,  would  have  to  be  paid  by  the  city.  It  seems 
indisputable  that  the  total  cost  would  thus  be  divided  be- 
tween the  city  and  the  property  owners  on  a  contingency  that 
bears  no  relation  to  the  number  of  feet  in  the  street  and 
alley  crossings.  Yet,  section  three  clearly  separates  the  im- 
provement itself  and  the  liability  therefor  into  two  distinct 
parts. 

Further,  in  regard  to  section  three,  my  brethren  say  that 
It  should  be  noted  that  the  provision  is  "That  the  cost  shall 
be  estimated  by  the  running  foot,  not  assessed".  They 
quote  the  definition  that  an  assessment  is  the  "adjusting  of 
the  shares  of  a  contribution  towards  a  common  beneficial 
object  according  to  the  benefit  received".  Here,  again,  my 
brethren  seem  to  revert  to  the  idea  that  the  plan  required 
by  the  "new"  constitution  is  the  only  one  in  which  special 
benefits  are  the  sole  basis  for  special  assessments.  But  as 
already  shown  special  benefits  were  the  common  starting 
point  of  the  two  divergent  lines  of  thought.  So,  if  the  defi- 
nition selected  by  my  brethren  were  the  one  the  legislators 
had  in  mind,  it  would  not  disclose  which  method  they 
intended  to  pursue.  But  it  seems  clear  to  me,  from  an 
examination  of  the  whole  act,  that  the  definition  the  legis- 
lators intended  to  express  was  that  an  assessment  is  "an 
official  estimate  of  the  sums  which  are  to  constitute  the 
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basis  of  an  apportionment  of  a  tax  between  the  individual 
subjects  of  taxation  within  a  district."  Anderson'a  Law 
Diet.  In  section  three,  the  part  of  the  sentence  that 
commands  how  the  estimate  shall  be  made  and  what 
the  liability  of  the  lot  owners  shall  be,  ends  with  a  semi- 
colon, and  the  sentence  proceeds:  "and  in  making  the 
assessment  against  such  owners  for  the  improvement  of  such 
lots  or  parts  of  lots  and  unplatted  lands  [the  cost]  shall  be 
assessed  upon  the  ground  fronting  or  immediately  abutting 
on  such  improvement  back  to  the  distance  of  one  hundred 
and  fifty  feet  from  such  front  line,  and  the  city  or  incorpo- 
rated town  and  the  contractor  shall  have  a  lien  thereon  for 
the  value  of  such  improvement".  Again  in  section  three: 
"Such  assessments  with  the  interest  accruing  thereon,  shall 
be  a  lien  upon  the  property  so  assessed  and  shall  remain 
a  lien  until  fully  paid."  And  in' section  ten  :  "In  case  any 
of  the  owners  of  lots  or  parcels  of  grounds  on  which  such 
assessments  have  been  made  shall  fail  or  refuse  for 
the  space  of  twenty  days  after  the  date  of  the  estimate  to 
pay  the  amount  thereof  due  by  such  person  to  such  con- 
tractor, such  contractor  shall  file  his  affidavit  in  the  clerk's 
office  of  said  city,  stating  that  the  whole  or  some  part  of  said 
assessment  remains  unpaid,"  etc.  And  again  in  section  ten:. 
"And  in  case  the  court  and  jury  shall  find,  upon  trial,  the 
proceedings  of  said  officers  subsequent  to  said  order  directing 
the  work  to  be  done,  are  regular,  that  a  contract  has  been 
made,  that  the  work  has  been  done,  in  whole  or  in  part, 
according  to  the  contract,  and  that  the  estimate  has  been 
properly  made  thereon,  then  said  court  shall  direct  the  said 
property  to  be  sold,"  etc.  It  therefore  seems  clear  that  the 
legislature  understood  an  "official. estimate"  to  be  an  "assess- 
ment". And  the  legislature  did  not  confine  itself  to  the 
use  of  the  word  "estimate";  for,  in  the  part  of  section  three 
that  my  brethren  have  omitted,  it  appears  in  plain  words 
that  the  lota  shall  be  "so  assessed^\ 

Again,  it  is  said  that  section  three  contains  no  mandate 
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that  the  property  "shall  ultimately  be  required  to  contribute 
equally  per  front  foot".  I  do  not  see  how  language  could  be 
made  clearer:  "The  owners  of  lots  *  *  *  shall  be 
liable  *  *  *  in  the  ratio  of  the  front  line  of  their  lots 
owned  by  them  to  the  whole  improved  line".  This  liability 
is  secured  by  a  lien.  It  is  the  fund  on  which  the  contractor 
relies  for  payment.  And  it  is  the  only  fund,  if  the  city  is  up 
to  its  debt  limit,  or  becomes  so  after  the  contract  is  made 
and  before  the  work  is  completed. 

My  brethren  say  that  section  three  requires  "that  the  lia- 
bility shall  relate  to  the  frontage".  But  I  take  it  that  they 
do  not  mean  to  concede  that  the  liability  shall  be  according 
to  the  frontage.  They  only  mean  that  the  liability  for 
special  benefits  in  fact  received,  after  it  is  determined  at  the 
conclusion  of  the  work,  is  susceptible  of  being  figured  into 
a  relation  with  the  frontage, — a  phase  of  the  subject  that 
has  already  been  noticed  sufficiently.  But  it  is  said  that  "the 
measure  of  liability  and  lien  here  mentioned  is  only  con- 
jectural at  most,  since  they  arise  before  an  ascertainment 
of  the  facts,  by  measurement,  necessary  to  their  definite 
determination".  The  order  for  the  improvement,  which 
enters  into  the  contract,  and  the  contract  itself,  disclose  the 
dimensions,  location  and  character  of  the  work,  and  the 
price  per  front  foot  in  terms,  or  in  terms  reducible  to  the 
front  foot.  So  far  as  the  contractor  is  concerned,  the 
moment  the  contract  is  let  he  can  determine  the  amount  of 
liability  of  each  property  owner  and  of  the  city  for  street 
and  alley  crossings  as  well  as  when  the  work  is  finished.  It 
is  true  that  in  the  assessment  made  by  the  engineer,  at  the 
conclusion  of  the  work,  the  "total  cost"  may  include  other 
items,  such  as  advertising,  etc.;  but  in  these  matters  the 
contractor  is  not  interested,  for  the  contract  is  the  limit  of  his 
claim  and  lien.  City  of  Huntington  v.  ForcSj  152  Ind.  368. 
But  if  there  were  any  uncertainty  in  the  amount  finally  to 
be  allowed  the  contractor,  no  uncertainty  would  thereby  be 
introduced  into  the  liability,  for  the  lien  by  the  front  foot 
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could  be  fixed  in  advance  for  whatever  amount  the  con- 
tractor's due  proved  to  be. 

In  endeavoring  to  leave  some  purpose  in  section  three,  my 
brethren,  if  I  comprehend  their  meaning,  hold  that  the  sec 
tion  does  not  fix  any  basis  for  assessments,  but  only  provides 
for  a  prima  facie  calculation  of  liability.  This  seems  to  me 
a  purpose  that  is  contrary  to  the  entire  scope  and  manifest 
faitent  of  the  act.  But  I  admit  that  it  would  be  some  pur- 
pose, if  all  the  lot  owners,  except  the  "aggrieved"  men- 
tioned in  section  seven,  might,  by  not  objecting  and  not 
asking  to  be  heard,  accept  the  prima  fa^ie  calculation  as  a 
correct  statement  of  their  liability.  Such  a  construction, 
however,  would  at  once  nm  counter  to  the  objection  that 
the  statute  did  not  provide  for  a  "uniform  and  equal"  rate 
of  assessment.  Suppose  that  the  prima  facie  calculation  was 
$1,000  against  each  A  and  B,  who  own  equal  frontage;  that 
A  is  "aggrieved"  and  B  is  not;  that  A  proves  to  the  satis- 
faction of  the  council  that  his  special  benefits  actually  re- 
ceived are  $500;  that  A  offers  to  prove  that  B's  special  bene- 
fits actually  received  are  $1,500;  that  the  council  agrees 
with  A  as  to  the  truth  of  the  matter,  but  holds  that,  since  B 
has  made  no  objections  nor  appeared  to  be  heard,  B  has  the 
right  to  accept  the  prima  facie  amount  as  the  true  amount; 
— then  B  receives  $500  in  actual  benefits  that  he  does  not 
pay  for,  and  A  is  compelled  to  pay  (1)  his  special  benefits 
actually  received,  (2)  his  proportion  of  the  city's  contribu- 
tion on  account  of  general  benefits,  and  (3)  his  proportion  of 
the  special  benefits  accruing  to  B  and  all  others  similarly 
situated.  Now,  to  avoid  this  difficulty,  it  is  further  held  that 
all  persons  whose  lands  are  included  in  the  engineer's  report 
are  bound  to  take  notice  that  the  council  will  so  increase  or 
decrease  the  prima  facie  calculations  as  to  make  them  equal 
the  special  benefits  actually  received.  And,  in  holding  that 
the  prima  facie  calculations  are  not  even  prima  facie  the 
true  amounts  but  that  the  amounts  must  be  adjusted  on  the 
radically  different  basis  of  actual  benefits,  my  brethren  come 
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around  to  the  original  position  of  discarding  all  the  steps 
provided  for  in  the  sections  preceding  the  seventh  and  of 
requiring  the  council  to  determine  the  assessments  de  novo 
on  the  basis  of  actual  benefits,  thus  depriving  section  three 
of  any  intelligent  purpose. 

It  seems  to  me  incredible  that  the  legislature  intended 
that  its  positive  and  explicit  mandates^  expressed  in  the  prior 
sections,  should  be  overborne  by  an  implication  read  into 
section  seven.  And  I  think  it  equally  faulty  to  suppose  that 
the  legislature  intended  that  the  contractor  should  bind 
himself,  under  penalty,  to  perform  work,  for  the  payment  of 
which  section  three  gives  him  a  lien  upon  the  abutting  prop- 
erty by  the  front  foot,  and  then  that  the  common  council, 
at  the  procuration  of  the  property  owners,  should  abrogate 
the  contract,  should  destroy  the  improvement  certificates  or 
bonds,  should  approve  and  accept  the  work  and  deprive  the 
contractor  of  his  pay.  To  quote  from  Ilutcheson  v.  Storriey 
92  Tex.  685,  51  S.  W.  848,  45  L.  R.  A.  289 :  "In  support 
of  this  conclusion,  we  call  attention  to  the  potent  fact  that 
the  city  had  entered  into  a  contract  with  Storrie  for  the  per- 
formance of  the  work  at  a  stipulated  price  and  with  the 
agreement  that  he  should  be  paid  in  improvement  certifi- 
cates, which  would  hold  a  lien  upon  the  property,  before 
the  amount  of  the  assessment  was  ascertained.  If  the  engin- 
eer, for  instance,  commilied  an  error  in  estimating  the  cost 
of  the  work  in  froi^t  of  Mrs.  Hutcheson's  property,  then  a 
revision  and  correction  of  that  act  bv  the  council  could  be 
had  and  the  wrong  could  be  corrected,  because  the  contract 
itself  furnishes  the  data,  and  the  correction  would  accord 
with  the  contract.  If,  however^  the  council  had  changed  the 
basis  of  the  assessment  against  Mrs.  Hutcheson's  property 
from  the  costs  of  the  work  to  that  of  benefits  received  by  the 
property,  whereby  the  amount  assessed  would  be  lessened, 
the  contract  would  have  been  annuled.  A  construction  should 
not  be  placed  upon  the  language  that  would  empower  the 
city  to  destroy  the  contract  without  the  consent  of  Storrie." 
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If  the  pavement  contractors  had  understood  this  necessary 
result  of  the  construction  contended  for  in  this  and  other 
cases  pending  in  this  court,  they  might  not  have  been  so 
ready  to  take  contracts  under  an  act  which  deprives  them  of 
the  absolute  right  to  definite  liens  on  the  lots  of  the  property 
owners  and  remits  them  to  the  uncertainty  of  collections 
from  the  municipalities.  In  Cason  v.  City  of  LebanoUy  153 
Ind.  567,  it  was  held  that  a  contractor,  in  contracting  to  do 
street  improvement  work  under  the  Barrett  law,  must  take 
notice  of  the  city's  indebtedness;  that,  if  the  contractor 
could  not  collect  from  the  city  for  its  part  of  the  liability, 
the  whole  contract  was  not  destroyed;  that  the  consideration 
to  be  paid  by  the  abutting  property  owners  was  suflBcient  to 
support  the  contract;  that  the  property  owners  had  no 
ground  of  complaint  unless  the  contractors  put  in  higher  bids 
than  they  would  have  if  the  city's  part  of  the  expense  was 
collectible.  This  strikes  me  as  justifiable  doctrine,  if  the  im- 
provement itself  and  the  liability  therefor  are  considered 
as  divided  into  two  distinct  parts  which  may  be  known  to  and 
examined  by  both  the  contractor  and  the  property  owners 
when  the  contract  is  let  and  before  the  work  is  begun.  But 
under  the  construction  of  the  Barrett  law  that  is  now 
adopted,  the  contract,  at  the  time  it  is  made,  is  severable 
neither  as  to  the  work  nor  as  to  the  liability  therefor.  After 
the  work  as  an  entirety  is  done,  a  severance  of  the  total  lia- 
bility is  made;  but,  until  then,  no  one  could  tell  what  was 
the  extent  of  the  city's  liability  or  what  the  property  owners*. 
If,  at  the  time  the  contract  is  entered  into,  the  city  be 
indebted  to  the  limit,  it  is  likely  that  the  contractor's  bid 
would  be  higher  on  account  of  the  uncertainty  of  getting  his 
pay.  Yet,  no  matter  how  high  his  bid,  the  chance  of  even 
getting  his  money  back  would  depend  upon  a  contingency, 
after  his  labor  and  materials  were  expended,  entirely  within 
the  power  and  discretion  of  the  adverse  parties  to  the  con- 
tract And  if,  at  the  time  the  contract  is  entered  into,  the 
city  have  a  debt-incurring  margin  to  the  amount  of  the  con- 
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tract,  the  council,  without  the  consent  of  the  contractor, 
could  exhaust  that  margin  in  water  works,  electric  lights, 
etc.,  and  then  find  that  the  actual  special  benefits  to  the 
property  owners  were  not  half  the  amount  of  the  contractor's 
expenditures.  Street  improvements  are  public  improve- 
ments. Special  benefits  are  benefits  that  are  not  conunon  to 
the  citizens  in  general.  How  much  the  contractor  may  col- 
lect as  special  benefits  and  how  much  as  general  benefits,  is 
left  for  his  adversary  in  the  contract  to  say. 

By  my  brethren's  reading  of  section  seven,  that  is,  that  the 
council  on  the  hearing  upon  the  engineer's  report  and  the 
assessments  therein  shall  disregard  the  method  of  assessment 
pursued  down  to  that  point  and  upon  which  the  contract  is 
based  and  shall  substitute  a  de  novo  inquiry  into  the  special 
benefits  actually  received,  the  legislature  is  accused  and 
found  guilty  of  ignorance  of  the  meaning  or  even  the  exist- 
ence of  the  word  "benefits".  Yet  on  the  statute  book,  as 
already  pointed  out,  there  were  many  instances  in  which 
assessments  for  improvements  were  carefully  provided  for 
on  the  basis  or  by  the  method  of  ascertaining  the  special  bene- 
fits as  a  matter  of  fact  and  limiting  the  assessments  to  that 
amount  and  apportioning  the  cost  in  ratio  to  such  benefits; 
and  in  this  very  statute,  the  Barrett  laWy  assessments  for 
the  construction  of  sewers  are  directed  to  he  limited  and 
apportioned  according  to  benefits.  Hereinabove  only  the 
material  parts  of  the  act  relating  to  street  improvements  have 
been  referred  to.  In  reference  to  the  assessment  lien  given 
in  section  three,  the  language  concerning  sewer  construc- 
tion is  that  "the  cost  of  any  such  sewer  shall  be  apportioned 
among  the  lands,  lots,  and  parts  of  lots,  benefited  thereby, 
and  according  to  such  benefits,  *  *  *  and  the  owners 
*  *  *  of  the  lots  or  parts  of  lots  benefited  by  the  con- 
struction of  such  sewer  shall  be  liable,  *  *  *  for  the 
construction  of  such  sewer,  for  the  benefit  of  such  lots  or 
parts  of  lots  thereby."  In  reference  to  the  duties  of  the 
engineer  in  making  his  report  to  the  council,  the  first  six 
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items  from  the  sixth  section  relate  to  street  improyement& 
The  seventh  item  in  that  section  relates  to  sewer  construc- 
tion: '^Seventh.  In  the  case  of  the  construction  of  a 
sewevy  a  description  of  each  lot  or  parcel  of  lot  benefited 
thereby^  together  with  the  oumer^s  name^  and  the  fair  pro- 
portion of  the  cost  of  such  sewer j  according  to  the  benefits 
conferred  thereby,  that  should  be  assessed  against  sv^h  lot 
or  part  of  a  lot"  If  a  sewer  is  constructed  and  a  landowner 
objects  to  his  assessment,  the  hearing  on  the  engineer's 
report,  provided  for  in  section  seven,  gives  him  his  "day  in 
court"  on  the  question  of  benefits  because  the  charge  on 
which  the  hearing  is  had  is  that  his  lands  should  be  assessed 
a  certain  sum  according  to  the  benefits  conferred.  Suther- 
land says  that  attention  should  be  given  not  only  to  the 
language  used  but  also  to  *'the  words  or  expressions  which 
obviously  are  by  design  omitted".  §239.  See  also  §241. 
It  seems  strange  to  suppose  that  the  legislature  did  not 
know  the  vital  difference  between  the  engineer's  assessment 
in  street  improvement  cases  and  in  sewer  cases,  between 
the  lien  declared  in  section  three  for  street  improve- 
ments and  the  lien  declared  in  the  same  section  for  sewer 
construction,  between  a  method  of  legislatively  assuming 
and  fixing  the  special  benefits  at  the  cost  per  front  foot  as 
a  matter  of  statute  law  and  a  method  of  providing  for  a 
determination  of  the  actual  benefits  as  a  matter  of  fact. 
And  the  legislature's  nice  particularity  in  making  these  dis- 
tinctions can  not  be  overborne  excepting  by  reading  into 
section  seven  an  implication  that  renders  meaningless  many 
parts  of  the  act  and  ignores  others.  All  of  the  matter  in 
the  Barrett  law  in  reference  to  sewer  construction  was  a  new 
feature  in  street  improvement  statutes  in  this  State.  I 
believe  my  brethren  state  the  rule  of  construction  correctly: 
"The  intention  is  to  be  ascertained  by  considering  the  entire 
statute;  and  we  must  proceed  as  we  would  with  any  other 
composition,  construing  it  with  reference  to  the  leading  idea 
and  purpose  of  the  whole  instrument.     The  general  intent 
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is  the  polar  star  by  which  the  meaning  of  any  part  is  to  be 
determined  with  a  view  to  harmonizing  the  entire  act/'  But 
I  do  not  understand  the  purpose  in  stating  the  rule,  if  it  is 
not  to  be  followed.  I  find  that  material  parts  of  sections 
three,  five,  six,  eight,  nine  and  ten,  and  the  whole  of  the 
interlaced  sewer  law  are  omitted  from  consideration. 

It  is  axiomatic  that  the  constitutional  provision  author- 
izing the  levy  and  collection  of  taxes  is  not  self-executing. 
It  is  fundamental  that  the  provision  can  not  be  made  oper- 
ative by  the  executive  department,  nor  by  the  judicial 
department,  but  only  by  the  legislative  department.  It  is 
elementary  that  the  power  must  be  carried  into  execution  by 
appropriate  legislation  and  that  no  taxing  bodies  or  officers 
can  make  a  valid  assessment  unless  they  follow'  with  sub- 
stantial strictness  the  precise  method  prescribed  by  the  stat- 
ute. If  the  constitutional  provision  be  read  into  the  statute, 
it  is  not  perceived  how  the  situation  is  changed.  If  the  pro- 
vision is  not  self-executing  as  it  stands  in  the  Constitution, 
it  is  not  self -executing  when  read  into  the  statute.  If  it  can 
not  rightfully  be  put  into  operation  by  the  judicial  depart- 
ment as  it  stands  in  the  Constitution,  it  can  not  rightfully  be 
put  into  operation  by  the  judicial  department  when  read 
into  the  statute.  If  it  can  only  be  carried  into  execution  by 
appropriate  legislation  as  it  stands  in  the  Constitution,  it  can 
only  be  carried  into  execution  by  appropriate  legislation 
when  read  into  the  statute.  The  appropriate  legislation 
necessary  to  put  into  execution  the  constitutional  provision 
for  taxation,  by  the  method  of  limiting  assessments  to  actual 
benefits  in  street  improvements  cases,  can  not  be  supplied 
by  the  judicial  department,  it  seems  to  me,  without  going 
outside  its  proper  limits. 

The  constitutional  provision  that  "no  man's  property  shall 
be  taken  by  law  without  just  compensation"  is  likewise 
not  self-executing.  It  is  a  negative  provision, — an  inhibi- 
tion. If  the  constitutional  provision  be  read  into  the  stat- 
ute, what  is  accomplished?    If  it  is  only  a  negative  provision, 
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an  inhibition,  as  it  stands  in  the  Constitution,  it'is  only  a 
negative  provision,  an  inhibition,  when  read  into  the  stat- 
.ute.  If  affirmative  legislation  is  needed  to  enable  a  city  to 
act  under  the  provision  as  it  stands  in  the  Constitution,  af- 
firmative legislation  is  needed  to  enable  a  city  to  act  under 
the  provision  when  read  into  the  statute.  In  the  place  of  the 
established  principles  for  ascertaining  judicially  the  legisla- 
tive intent,  substitute  the  following  formula:  Take  a  stat- 
ute in  which  the  only  method  prescribed  for  fixing  assess- 
ments is  by  frontage  regardless  of  actual  benefits;  read  into 
this  statute  the  constitutional  inhibition  of  the  laying  of 
assessments  by  that  method;  delete  from  the  statute  all  that 
conflicts  with  the  inhibition;  and  amend  the  statute  by 
adding  thereto  all  the  affirmative  legislation  that  is  needed  to 
prescribe  a  method  of  apportioning  and  limiting  assessments 
according  to  special  benefits  actually  received.  In  other 
words:  Take  a  piece  of  paper  and  erase  what  is  on  it  so  that 
it  becomes  a  blank;  then  write  upon  it  the  necessary  direc- 
tions by  which  a  constitutional  provision  that  is  not  self- 
executing  can  be  executed. 

"The  certainty  and  stability  of  the  law  are  among  its 
chief  excellencies.  By  following  this  legal  injunction  the 
common  law  has  become  a  symmetrical  system;  the  same 
authoritative  rule  applied  to  statutory  construction  gives  a 
wholesome  precision  to  dubious  generalities,  and  otherwise 
removes  doubts  which  arise  upon  obscure  provisions,  .and 
has  a  salutary  tendency  to  give  confidence  to  those  who  must 
act  upon  statutes,  but  cannot  settle  their  meaning''.  Suth- 
erland §313.  "The  aid  of  contemporaneous  construction  is 
invoked  where  the  language  of  a  statute  is  of  doubtful  im- 
port and  cannot  be  made  plain  by  the  help  of  any  other  part 
of  the  same  statute,  nor  by  the  assistance  of  any  act  in  pari 
materia  which  may  be  read  with  it,  nor  of  the  course  of  the 
common  law  to  the  time  of  its  enactment.  Under  such  cir- 
cumstances the  court  may  consider  what  was  the  construc- 
tion put  upon  the  act  when  it  first  came  into  operation. 
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Where  this  has  been  given  by  enactment  it  is  conclusive. 
A  contemporaneous  construction  is  that  which  it  receives 
soon  after  its  enactment.  This  after  the  lapse  of  time, 
without  change  of  that  construction  by  legislation  or  judi- 
cial decision,  has  been  declared  to  be  generally  the  best 
construction.  It  gives  the  sense  of  the  community  as  to 
the  terms  made  use  of  by  the  legislature.  If  there  is 
ambiguity  in  the  language,  the  understanding  of  the  appli- 
cation of  it  when  the  statute  first  goes  into  operation,  sanc- 
tioned by  long  acquiescence  on  the  part  of  the  legislature 
and  judicial  tribunals,  is  the  strongest  evidence  that  it  has 
been  rightly  explained  in  practice.  A  construction  under 
such  circumstances  becomes  established  law".  Sutherland 
§307.  "The  uniform  legislative  interpretation  of  doubtful 
constitutional  provisions,  running  through  many  years,  and 
a  similar  construction  of  statutes,  has  great  weight!  The 
contemporary  and  subsequent  action  of  the  legislature  in 
reference  to  the  subjectrmatter  has  been  accepted  as  con- 
trolling evidence  of  the  intention  of  a  particular  act." 
Sutherland  §311.  "It  is  to  be  observed  that  in  the  com- 
parison of  different  statutes  passed  at  the  same  session  or 
nearly  at  the  aame  time  this  circumstance  has  weight;  for  it 
is  usually  referred  to  as  indicating  the  prevalence  of  the 
same  legislative  purpose,  as  rendering  it  unlikely  that  any 
marked  contrariety  was  intended".  Sutherland  §283.  "The 
practical  construction  given  to  a  doubtful  statute  by  the 
public  officers  of  the  state,  and  acted  upon  by  the  people 
thereof,  is  to  be  considered;  it  is,  perhaps^  decifflve  in  case  of 
doubt."  Sutherland  §309. 

In  the  light  of  these  canons  of  construction,  it  is  import- 
ant to  examine  the  interpretations  given  to  the  Barrett  law 
by  the  legislative,  administrative  and  judicial  departments 
of  the  State  during  the  ten  years  that  elapsed  from  1889  to 
the  adoption  of  the  "new"  constitution.  But  my  brethren 
pass  by  all  of  these  considerations. 

In  speaking  of  the  judicial  history  of  the  State  prior  to 
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1889  they  say:  "That  this  court  prior  to  1889  supported 
the  doctrine  that  the  legislature  had  constitutional  sanction 
to  declare  as  matter  of  law  that  the  special  benefits  to  a 
particular  district  by  an  improvement  were  equally  received 
by  bordering  property  and  equal  to  the  total  cost,  has  little 
force  as  an  argument.  The  answer  to  it  is  that  the  injustice 
and  hardship  resulting  from  the  doctrine,  waa  potential  in 
securing  legislative  action  for  the  amelioration  of  the  rule/' 
The  inquiry  being  the  intent  of  the  legislature,  the  so-called 
answer  is  a  begging  of  the  question.  The  judicial  history 
prior  to  1889  is  useful  in  showing  a  long  continued  judicial 
approval  of  a  long  continued  legii^lative  policy,  and  in  af- 
fording the  basis  for  the  presumption  that  no  marked  con- 
trariety was  intended  in  the  Barrett  law.  But  the  judicial 
history  since  1889  is  more  important  because  the  Barrett 
law  itself  is  involved.  This  judicial  history  is  found  to  be  a 
continued  approval  of  a  continuation  of  the  long  settled 
legislative  policy.  Of  this,  my  brethren  say:.  "There  is 
language  used  in  City  of  Terre  Haute  v.  Mack,  139  Ind. 
99,  and  perhaps  in  other  cases  in  this  and  the  Appellate 
Court,  not  necessary  to  the  decision  of  any  question  pre- 
sented by  the  record,  that  appears  in  conflict  with  what  is 
here  decided,  but,  in  so  far  as  such  language  may  so  appear, 
it  is  disapproved.''  In  the  first  place,  I  think  that  an 
examination  of  the  cases  will  show  that  the  language  dis- 
approved was  necessary  to  the  decision  of  the  questions  pre- 
sented by  the  records.  But,  whether  the  language  is  disap- 
proved because  it  is  supposed  to  be  dictum  or  because  it  is 
thought  the  cases  were  wrongly  decided,  the  disapproval 
can  not  take  those  cases  o\it  of  the  judicial  history  of  the 
State.  As  contemporaneous  expoi^itions  of  the  legislative 
intent,  acquiesced  in  by  the  legislature,  their  force  is  not 
dependent  upon  the  correctness  of  the  decisions  from  the 
court's  present  point  of  view.  In  Quill  v.  City  of  Indianapo- 
lis, 124  Ind.  292,  7  L.  R  A.  681,  May  term  1890,  this  state- 
ment was  made:  "Assessments  for  street  improvements  are 
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upheld  on  the  ground  that  the  adjacent  property  upon 
which  the  cost  of  the  improvement  is  assessed  is  enhanced 
in  value  to  an  amount  equal  to  the  sum  assessed  against  it 
and  that  the  owners  have  received  peculiar  benefits  which 
the  citizens  do  not  share  in  common."  In  BarheVy  etc.y  Co. 
V.  EdgertoUy  125  Ind.  455,  May  term  1890,  after  quoting 
the  extract  hereinbefore  given  from  Garvin  v.  Datissmaiiy 
the  court  said:  ^^e  have  no  reason  to  doubt  the  soundness 
of  the  doctrine  enunciated  in  this  case,  and  under  this  rule 
sections  six  and  seven  of  this  act  [the  Barrett  law]  afford 
the  owners  of  property  abutting  upon  a  street  to  be  improved 
a  remedy  which  the  legislature^  in  its  wisdomy  deemed  suffi- 
cient for  their  protection.'^  In  City  of  Terre  Haute  v.  Mack, 
139  Ind.  99,  May  term  1894,  a  street  improvement  was 
made  under  the  provisions  of  the  Barrett  law.  The  assess- 
ments were  levied  against  the  abutting  property  by  the  front- 
foot  rule,  except  on  a  lot  situated  at  the  corner  of  another 
street.  In  the  case  of  this  lot,  the  amount  to  be  assessed 
against  it  as  a  whole  was  determined  by  the  frontage  rule  the 
same  as  in  the  case  of  other  lots  abutting  on  the  improved 
street.  Bv  the  Barrett  law  the  first  fif tv  feet  back  from  the 
front  line' is  primarily  liable  for  the  as;es8ment  and  the  re- 
mainder  back  to  150  feet  is  only  secondarily  liable.  The  first 
fifty  feet  of  this  lot  was  owned  in  three  separate  parcels. 
Mrs.  Hudson  owned  the  entire  frontage.  Her  parcel  ex- 
tended back  nineteen  feet.  Froeb  and  Morgan  owned  the 
next  parcel,  extending  across  the  lot,  having  a  width  of 
eighteen  and  six  tenths  feet,  and  fronting  on  the  side  street. 
Mrs.  Mack  owned  the  third  parcel  within  the  fifty  feet, 
extending  across  the  lot,  having  a  width  of  twelve  and  four 
tenths  feet,  and  fronting  on  the  side  street.  The  engineer, 
in  making  his  report,  apportioned  the  assessment  upon 
this  lot  among  the  three  parcels  in  the  ratio  of  actual  bene- 
fits. The  council,  on  the  "hearing  on  such  report  and  the 
assessments  therein",  approved  and  confirmed  the  appor- 
tionment by  that  method.    On  these  facts,  the  assessment 
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against  Mrs.  Mack's  property  was  declared  to  be  void;  and 
the  following  principles  were  established:  That  the  engi- 
neer's report  is  the  only  legal  basis  on  which  any  assessment 
can  be  made  against  any  land  whatever;  that  no  assessment 
can  be  made  except  on  an  abutting  lot;  that  such  assessment 
can  only  be  by  the  front  foot;  that  the  engineer  can  not  lay 
nor  can  the  common  council  adjudge  an  assessment  on 
any  other  rule  than  frontage  because  no  other  basis  or 
method  is  prescribed;  that  the  revision  goes  only  to  the 
correction  of  errors,  as  indicated  in  Oarvin  v.  Dausamanj 
114  Ind.  429.  Among  other  things^  the  court  said:  "We 
have  nothing  to  do  with  the  policy,  expediency  or  justice  of 
the  statute.  *  *  *  It  is  a  well  recognized  rule  in  the 
interpretation  of  statutes,  that  the  whole  act  and  all  its 
parts  must  be  construed  together  so  as  to  give  effect  to  all 
the  language  employed,  and  inconsistent  expressions  are  to 
be  harmonized  to  reach  the  real  intent  of  the  legislature. 
The  statute  ought  to  be  so  construed  as  to  make  it  a  con- 
sistent whole.  Sutherland  Stat.  Con.,  sections  239-246.  It 
appears  from  the  complaint  and  answer,  that  the  engineer 
reported  an  estimate  in  favor  of  the  contractors  against 
the  property-owners  benefited  thereby,  to  wit:  Mary  V. 
Hudson,  on  a  strip  or  lot  of  ground  on  said  Fifth  street, 
137.96  feet  along  said  street  and  nineteen  feet  wide, 
$297.06;  Froeb  &  Morgan,  a  strip  or  lot  137.96  feet  long 
parallel  with  said  street,  18.6  feet  wide,  adjoining  the 
strip  first  described,  $272.10;  and  Amanda  D.  Mack,  a 
strip  or  lot  137.93  feet  long,  parallel  with  said  street,  adjoin- 
ing the  last  described  strip,  and  12.4  feet  wide,  said  strips 
or  lots  being  lots  one  and  two  and  a  part  of  lot  three,  of 
said  Blake's  subdivision.  Such  an  estimate  a^  this  the 
engineer  had  no  right  to  make.  He  was  required  by  the 
statute,  as  we  have  seen,  to  report  the  amount  of  Buch  cost 
for  improvement  upon  the  ground  bordering  on  the  im- 
proved street,  which  amount  he  was  required  to  ascertain 
and  fix  by  multiplying  the  average  co0t  price  by  the  number 
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of  front  feet,  also  the  name  of  the  owner  of  the  lot  so 
bordering  on  said  street.  The  name  of  the  owner  of  such 
lot  was  Mary  V.  Hudson,  and  her  lot  being  the  only  one 
that  bordered  on  the  improved  street,  the  amount  due  upon 
it  he  was  required  to  ascertain  and  fix  by  multiplying  the 
average  cost  price  per  running  foot  by  the  number  of  run- 
ning front  feet  of  her  lot.  And  this  he  was  required  to 
report  to  the  common  council,  and  such  report  the  amended 
seventh  section  required  the  common  council  to  approve 
and  confimiy  or^  in  case  it  was  incorrect^  to  cause  it  to  he 
amended,  and  to  make  the  assessment  according  to  such 
report.  Therefore,  if  the  statute  had  been  followed  by  the 
city  engineer  and  common  council,  the  whole  amount  of 
cost  of  the  improvement  for  which  the  whole  150  feet  back 
from  the  line  of  Mrs.  Hudson's  lot  bordering  on  the  im- 
proved street  could  in  any  -event  be  made  liable,  would 
have  been  assessed  against  Mrs,  Hudson's  lot  number  one. 
Without  the  proviso  in  section  three,  no  person  whose  lot  or 
ground  does  not  border  and  abut  on  the  improved  part  of  the 
street  could  be  made  liable  for  any  part  of  the  cost  of  the 
improvement  in  any  event.  Ray  v.  City  of  Jeffersonvilley 
90  Indr  567.  But  the  proviso  makes  such  land  liable  only 
in  the  event  that  the  lots  or  parcels  preceding  it  toward  the 
front  or  border  have  proved  insufiicient  to  pay  the  cost 
of  the  improvement.  And  the  amount  for  which  such 
ground  is  in  any  event  made  liable  is  not  fixed  by  any 
assessment  or  ascertainment  either  by  the  engineer  or  com- 
mon council,  but  it  is  fixed  and  ascertained  by  the  balance 
remaining  unpaid  of  the  whole  amount  asse^ssed  on  the  front 
lot  or  parcel  after  the  exhaustion  of  the  parcels  that  precede 
it  to  the  front.  That  can  not  be  known  and  ascertained 
until  such  preceding  parcels  have  been  sold.  Therefore  the 
act  of  the  engineer  in  fixing  and  apportioning  any  amount 
against  the  appellee's  lot  was  without  authority  of  law 
and  void,  and  the  act  of  the  common  council  in  assessing  said 
amount  against  appellee's  lot  was  void,  and  she  was  entitled 
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to  have  it  declared  so."  The  eiigine<T  having  made  and  the 
council  having  confirmed  an  assessment  according  to  special 
benefits  actually  received,  and  their  power  to  do  so  having 
been  challenged,  I  can  not  see  why  the  language  used  and  a 
full  consideration  of  the  scope  and  intent  of  the  Barrett  law 
were  not  necessary  to  a  decison  of  the  (juestion  presented  by 
the  record.  This  case  was  considered  from  the  point  of 
view  of  Mrs.  Mack.  Look  at  it  a  moment  from  Mrs.  Hud- 
son's standpoint.  She  owned  a  parcel  of  land  having  138 
feet  frontage  and  nineteen  feet  depth.  The  assessment  for 
138  feet  frontage  was  $730.21.  If  her  parcel,  after  being 
improved,  would  not  sell  for  enough  to  pay  the  assessment, 
and  back-lying  parcels  had  to  be  sold  to  make  up  the  de- 
ficiency,— ^and  such  cases  have  occurred  under  the  Barrett 
law, — where  do  the  special  benefits  come  in?  Though  the 
legislature  should  declare  as  a  matter  of  law,  if  it  had  the 
power,  that  the  special  benefits  equaled  the  cost,  it  would  be 
difficult  for  any  one  to  point  out  wherein  any  special  bene- 
fits as  a  matter  of  fact  were  derived  from  the  proceeding. 
In  Keith  v.  Wihoriy  145  Ind.  149,  May  term  1896,  it  was 
stated:  "The  law  assumes  that  the  property  will  be  bene- 
fited to  an  amount  equal  to  the  cost  of  the  improvements 
thus  made."  In  Cason  v.  City  of  Lebanon,  163  Ind.  567, 
it  was  claimed  that  a  railroad  company  was  bound  by  a  con- 
tract with  the  city  to  improve  the  street  and  that  therefore 
an  ordinance  requiring  the  property  owners  to  pay  for  the 
whole  improvement  except  street  and  alloy  crossings  was 
invalid.  This  court  declared  that  "Said  contract  did  not 
deprive  the  city  of  the  power  to  improve  said  street  in  the 
manner  alleged  in  the  complaint,  at  the  expense  of  the 
abutting  property  owners,  as  provided  by  law."  Though  the 
statute  was  not  particularly  discussed  in  that  case,  it  is  suffi- 
ciently clear  that  the  court  considered,  it  settled  that  the 
law  provided  for  the  construction  of  street  improvements, 
except  street  and  alley  crossings,  "at  the  expense  of  the 
abutting  property  owners".    In  Sands  v.  Eatfieldy  7  Ind. 
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App.  357,  it  was  decided  that,  if  the  engineer  omitted  from 
his  report  any  abutting  property,  the  common  council,  on 
this  fact  being  shown  by  objectors  at  the  "hearing",  should 
correct  the  report  and  alter  the  assessments  to  what  they 
would  have  been  if  the  engineer  had  performed  his  duties 
properly  in  the  first  instance.  The  Appellate  Court,  on 
October  24,  1899,  in  IndianapoliSy  etc.,  R.  Co.  v.  Capital 
Paving^  etc.y  Co.  (Ind.  App),  64  N.  E.  1076,  said:  "Con- 
ceding that  appellant's  right  of  way  is  'land'  within  the 
meaning  of  the  charter,  the  question  remains  whether  the 
right  of  way  lying  wholly  mthin  Kentucky  avenue  is  within 
the  designation  of  land  abutting  or  bordering  on  the  same 
avenue.  We  think  the  statement  of  the  question  furnishes 
its  own  solution.  The  city  can  assess  only  such  lands  as  its 
charter  designates,  and,  as  the  charter  has  designated  lots  or 
lands  abutting  or  bordering  on  the  street,  none  other  can  be 
assessed.  We  are  not  authorized  to  give  the  words  used  in 
the  statute  other  than  their  well-defined  and  commonly  ac- 
cepted meaning.  Conceding,  without  deciding  or  assuming, 
that  the  company's  right  of  way  is  benefited  by  the  improve- 
ment, the  question  is  still  unsolved,  because  the  basis  of  the 
assessment  is  not  property  that  will  be  benefited,  but  prop- 
erty that  abuts  or  borders  on  the  street.  In  authorizing  the 
construction  of  such  improvements,  the  legislature  has  as- 
sumed that  they  will  benefit  that  property  which  abuts  or 
borders  on  the  part  6i  the  street  improved.  The  right  to  im- 
pose such  a  tax  is  based  upon  a  presumed  equivalent.  It  has 
not  been  assumed  that  any  property  other  than  that  desig- 
nated will  be  benefited.  What  property  the  local  officers  may 
believe  will  be  benefited  is  not  the  question.  If  a  property 
OAvner  is  an  abutting  owner,  he  must  bear  his  share  of  the 
burden,  because  the  legislature  has  so  directed."  So  it  ap- 
pears that  the  judicial  department  of  this  State  has  always 
hitherto  entertained  the  same  belief  in  regard  to  the  scope 
and  intent  of  the  Barrett  law  that  it  did  in  regard  to  the 
street  improvement  laws  prior  to  1889.  The  legislature  haa 
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never  iudicated  any  dissent  from  this  judicial  interpretation, 
but  on  the  contrary  has  shown  its  understanding  and  ap- 
proval thereof. 

The  legislative  department  of  this  State  made  the  method 
of  assessment  prescribed  in  the  Barrett  law  conform  to  the 
constitutional  requirements  concerning  taxation  and  com- 
pensation as  that  department  has  always  understood  them. 
That  understanding  was,  in  the  language  of  Dillon  (quoted 
in  the  dissenting  opinion  in  Norwood  v.  BaJcer^  172  IT.  S. 
269)  that  '^ whether  the  expense  of  making  such  improve- 
ments shall  be  paid  out  of  the  general  treasury,  or  he  assessed 
upon  the  abutting  property  or  other  property  specially  bene- 
fited, and,  if  in  the  latter  mode,  whether  the  assessment  shall 
be  upon  all  property  found  to  be  benefited,  or  alone  upon 
the  abutters^  according  to  frontage  or  according  to  the  area 
of  their  lots,  is  according  to  the  present  [then]  weight  of 
authority  considered  to  be  a  question  of  legislative  ex- 
pediency^\  The  legislative  department  of  this  State  has 
always  understood  that  the  only  basis  for  special  assessments 
was  special  benefits;  but  that  it  was  a  matter  of  legislative 
discretion  to  declare  absolutely  by  law  that  {he  special  bene- 
fits were  always  and  invariably  equal  to  the  cost  of  the  im- 
provement; that,  if  in  sewer  and  highway  and  drainage  acts 
the  equality  of  cost  and  benefit  were  not  absolutely  de- 
clared by  law  but  were  left  open  to  the  determination  of  the 
truth  by  the  assessing  officers,  whose  assessment  of  actual 
benefits  was  reviewable  before  some  tribunal  duly  clothed 
with  power  and  procedure  to  that  end,  it  was  a  matter 
of  legislative  grace  and  not  a  matter  of  constitutional  com- 
pulsion; and  that,  if  the  legislature  chose  to  exercise  its  dis- 
cretion by  declaring  that  the  cost  of  street  improvements 
should  be  assessed  upon  the  abutting  property  by  frontage, 
the  citizen  could  no  more  complain  than  in  any  other  case 
in  which  the  legislature  had  determined  a  question  of  legis- 
lative expediency.  The  Barrett  law  was  enacted  in  1889, 
an\l  it  waa  amended  in  1891.    It  applies  to  all  towns  and 
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cities  not  specially  classified.  In  1891  the  legislature  passed 
an  act  concerning  the  government  and  powers  of  cities  of 
100,000  population  (Indianapolis).  Acts  1891  p.  137.  On 
pages  175-181  are  the  provisions  relating  to  street  improve- 
ments. The  method  prescribed  is  to  assess  the  cost  upon  the 
abutting  property  by  frontage;  and  no  provision  is  made  in 
the  act  for  a  "hearing"  before  the  council  or  board  of  public 
works,  but  the  property  owners  have  only  the  "hearing^' 
described  in  Oarvin  v.  Daussman,  114  Ind.  429.  And, 
although  at  each  subsequent  session,  acts  regarding  street  im- 
provements have  been  passed  and  the  charter  of  Indianapolis 
has  been  amended,  the  legislature  has  seen  no.  occasion  for 
changing  the  foregoing  method  for  paying  for  street  im- 
provements. In  1893  (Acts  1893  p.  66)  the  charter  of 
Indianapolis  was  so  amended  that  the  cost  of  paving  street 
and  alley  crossings,  which  had  before  been  borne  by  the 
city  was  assessed  against  the  property  owners;  but  the 
charter' was  left  unchanged  so  far  as  a  "hearing"  is  con- 
cerned. At  the  same  session,  on  March  3,  1893  (Acts  1893 
p.  65),  an  act  was  approved  relating  to  the  government  and 
powers  of  cities  of  50,000  population  (Evansville).  On 
pages  104-110  are  the  provisions  relating  to  street  improve- 
ments. These  provisions  are  the  same  as  those  in  the  charter 
of  Indianapolis.  On  the  same  day,  March  3,  1893  (Acts 
1893  p.  202),  an  act  was  approved  relating  to  the  govern- 
ment and  powers  of  cities  of  35,000  population  (Ft.  Wayne). 
On  pages  243-249  are  the  provisions  relating  to  street  im- 
provements. These  provisions  are  substantially  the  same 
as  those  in  the  charter  of  Indianapolis  and  Evansville,  ex- 
cept that  the  Barrett  law  is  followed  in  providing  for  a  hear- 
ing upon  the  assessment  before  the  board  of  public  works. 
The  case  of  City  of  Terre  Haute  v.  Mack,  139  Ind.  99,  was 
decided  on  October  16,  1894.  At  the  next  session  of  the 
legislature  after  this  decision,  on  March  11,  1895  (Acts 
1895  p.  239),  an  act  was  approved  that  amended  the  charter 
of  cities  of  35,000  inhabitants  so  that  the  total  cost  of  the 
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improvement  should  be  assessed  by  the  front-foot  rule  upon 
the  abutting  property  back  to  a  line  equidistant  from  the 
edge  of  the  improved  street  and  the  next  street  parallel  to 
it,  but  that,  if  a  lot  belonged  to  different  persons^  the  as- 
sessment thereon  should  be  apportioned  among  the  several 
parcels  according  to  the  benefits  received  from  the  improve- 
ment by  reason  of  being  upon,  near,  or  having  access  to  it 
Though  other  acts  relating  to  street  improvements  were 
passed  at  this  and  each  subsequent  session,  the  act  last  above 
referred  to  remains  the  only  instance  in  which  the  legisla- 
ture has  undertaken  to  prescribe  the  method  of  having  the 
assessing  officers  assess  and  a  tribunal  determine  special  bene- 
fits o^  a  matter  of  fact  in  street  improvement  cases.  And 
though  this  act  is  a  very  limited  and  imperfect  application 
of  the  principle,  it  clearly  illustrates  two  things:  First,  that 
the  legislature  understood  the  difference  between  ^^f rontage" 
and  ^^actual  benefits";  second,  that  the  legislature  acted,  as 
it  always  has,  upon  the  assumption,  sustained  by  the  then 
weight  of  authority,  that  it  was  purely  a  question  of  legisla- 
tive expediency  whether  or  not  the  legislature  should  declare 
as  a  matter  of  law  that  each  front  foot  was  specially  benefited 
to  the  extent  of  its  pro  rata  share  of  the  total  cost.  On  the 
same  day  March  11, 1895,  an  act  was  approved  that  amended 
the  charter  of  cities  of  60,000  inhabitants.  Acts  1895,  p. 
258.  Regarding  street  improvements  the  charter  was  so 
amended  as  to  require  the  board  of  public  works,  after 
making  out  the  final  assessment  roll,  to  give  notice  of  a  day 
"on  which  *8aid  board  will  receive  and  hear  remonstrances 
from  persons  with  regard  to  their  respective  assessments.  On 
the  day  named  in  such  notice  said  board  shall  proceed  to  hear 
and  determine  such  remonstrances  and  may  change,  modify 
or  confirm  the  same.  Said  assessment  roll  shall  contain  the 
names  of  the  property  holders  and  n  description  of  the 
property  assessed  for  such  improvement,  and  shall  contain 
the  pro  rata  assessment  against  each  piece  of  property. 
After  hearing  such  remonstrances  said  department  shall  de- 
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liver  such  assessment  roll  as  modified  or  confirmed  to  the 
department  of  finance."  That  the  legislature  intended  in 
this,  as  in  every  other  instance  in  which  it  was  thought  worth 
while  to  provide  a  "hearing"  before  a  special  tribunal,  that 
the  "hearing^'  should  be  upon  the  question  whether  or  not 
the  assessing  ofiicers  had  faithfully  performed  their  duties 
according  to  statute  and  had  correctly  reported  the  assess- 
ments as  determined  by  the  method  prescribed  for  them  to 
act  upon, — that  the  review  should  be  for  the  purpose  of  de- 
termining the  correctness  of  the  view, — ^is  explicitly  shown 
in  another  provision  of  this  same  act.  Eegarding  sidewalk 
improvements  the  charter  was  also  amended  so  as  to  provide 
for  a  ^Tiearing"  after  the  assessment  list  has  been  prepared. 
"Upon  the  completion  of  said  sidewalk  said  department 
shall  cause  to  be  prepared  an  assessment  list,  and  shall 
notify  such  owner  in  the  same  manner  as  in  this  section 
above  provided.  Said  notice  shall  fix  a  time  and  place  when 
the  owner  may  remonstrate  against  such  assessment.  On 
said  day  such  owner  may  appear  and  remonstrate,  and  (he 
hoard  shall  take  final  action  and  shall  assess  such  owner 
and  such  real  estate  for  the  cost  of  such  improvement.^^  On 
March  15,  1895,  an  act  came  into  eflFect  by  which  the  char- 
ter of  cities  of  100,000  inhabitants  was  again  amended. 
Acts  1895  p.  384.  Some  minor  changes  were  made  in 
respect  to  collection  of  instalments  of  assessments,  etc.,  but 
the  charter  was  not  amended  in  the  matters  involved  in  the 
amendments  of  the  charter  of  Ft.  Wayne  or  of  Evansville. 
At  the  next  session  on  February  23,  1897  (Acts  1897  p. 
56),  an  act  was  approved  whereby  the  charter  of  Indianap- 
olis was  further  amended  in  reference  to  street  improve- 
ments. It  is  a  matter  of  common  knowledge  that  the  prac- 
tice was  generally  adopted  by  cily  treasurers  of  notifying 
property  owners  by  mail  of  the  amounts  of  their  assessments 
after  they  came  into  the  hands  of  the  treasurers  for  collec- 
tion, and  to  state  in  the  notice  that  it  was  given  voluntarily 
and  not  as  a  duty  required.  This  amendment  made  the  giv- 
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ing  of  such  notice  by  mail  obligatory  upon  the  treasurer  of 
Indianapolis,  and  further  required  him  to  publish  a  notice  to 
all  persons  who  had  failed  to  avail  themselves  of  the  privi- 
lege of  paying  in  instalments  that  unless  payment  was  made 
within  thirty  days  proceedings  for  the  collection  of  assessr 
ments  would  be  instituted.  On  February  26,  1897,  the 
charter  of  Indianapolis  was  further  amended.  Acts  1897 
p.  79.  Some  details  about  the  cost  of  street  and  alley  inter- 
sections, the  issue  of  bonds,  and  the  collection  of  instalments 
were  changed;  but  the  proceedings  for  fixing  the  final  assess- 
ments by  the  board  of  public  works  were  left  as  they  were 
prescribed  in  the  original  act  of  1891.  At  the  last  session 
of  the  legislature,  on  February  2,  1899,  an  act  came  into 
effect,  by  which  the  Barrett  law  as  applied  to  cities  between 
5,800  and  5,910  population  was  amended.  Acts  1899,  p. 
8.  It  provides  for  the  collection  of  the  total  cost,  including 
that  of  street  and  alley  crossings,  from  the  abutters  in  pro- 
portion to  frontage.  On  March  3, 1899,  an  act  was  approved 
that  related  to  the  government  and  powers  of  cities  of 
23,000  population  (Terre  Haute).  Acts  1899  p.  270.  In 
its  essential  features  it  is  the  same  as  the  charters  of  Evanfr- 
ville  and  Ft.  Wayne.  On  pages  314-322  are  the  provisions 
concerning  street  improvements.  The  assessments  for  that 
purpose  are  to  be  made  by  the  front-foot  rule.  But  the 
assessments  for  sewer  construction,  according  to  the.  direc- 
tions of  every  one  of  these  acts,  are  to  be  laid  upon  the 
lands  found  to  be  benefited  and  are  to  be  apportioned  accord- 
ing to  and  not  exceeding  the  special  benefits  actually  re- 
ceived. On  the  same  day,  March  8,  1899,  an  act  was  ap- 
proved that  again  amended  the  charter  of  Indianapolis  in 
reference  to  street  improvements.  Acts  1899  p.  399.  The 
amendment  provides  for  an  appraisement  of  the  abutting 
property  exclusive  of  improvements,  and  forbids  the  order- 
ing of  any  improvement  which,  when  completed,  is  to  cost 
more  than  25  per  cent,  of  the  aggregate  appraised  value. 
This  still  leaves  any  parcel  of  abutting  property  liable  to  an 


640  SUPREME  COURT  OF  INDIANA, 

- — ■ _      .  _  ^  I  I    I       I  II  ^  ^^  I 

Adams  v.  City  of  Shelbyville. 

assessment  by  frontage  that  might  exceed  the  value  of  that 
parcel.  And  the  "hearing"  before  the  council  or  board  of 
public  works  as  to  the  correctness  of  the  assessments,  on 
which  the  present  construction  of  the  Barrett  law  is  built  up, 
has  remained  unprovided  for  to  the  end.  Is  it  conceivable 
that  the  legislature  foresaw  the  "new"  constitution  and 
entertained  the  deliberate  design  of  making  some  of  these 
acts  constitutional  and  others  unconstitutional?  Assuredly 
not.  This  whole  series  of  acts,  from  the  Barrett  law  of 
1889  to  the  last  amendment  of  the  charter  of  Indianapolis 
in  1899,  evidences  a  continuous  and  consistent  legislative 
policy.  That  policy  was  to  put  street  improvements  upon  a 
different  basis  from  sewers  and  ditches  and  roads  and  other 
like  special  proceedings.  These  street  improvement  statutes 
are  the  ones  my  brethren  should  have  examined,  if  they 
were  seeking  acts  in  pari  materia  by  which  to  determine  the 
scope  and  intent  of  the  Barrett  law.  The  sewer  and  ditch 
and  gravel  road  laws  are  only  in  pari  materia  with  the 
sewe^  law  interwoven  in  the  act  of  1889,  which  my  brethren 
pass  by  without  notice.  The  legislature  never  doubted  that 
it  had  the  power  to  do  as  it  did.  It  assumed  that  it  was 
purely  a  question  of  legislative  expediency  to  require  the 
whole  cost  of  street  improvements  to  be  assessed  upon  the 
property  by  the  running  foot. 

The  administrative  department  of  the  State,  as  represented 
in  the  various  towns  and  cities,  have  uniformly  acted  under 
the  law  on  the  same  assumption.  It  is  a  matter  of  common 
knowledge  that  the  people,  the  lawyers,  the  contractors,  the 
municipal  officers,  the  legislature,  and  the  courts,  have  all 
been  in  accord  in  the  understanding  that  imder  the  Barrett 
law  the  city  paid  for  street  and  alley  crossings  and  the 
abutters  paid  the  rest  of  the  total  cost  of  street  improvements 
according  to  a  uniformi  rate  per  front  foot, — ^until  the 
exigency  arose,  after  the  Tforwood-Baker  decision  was 
studied,  of  hunting  for  some  other  meaning. 

If  the  continuous  and  consistent  interpretation  of  the 
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Barrett  law,  during  all  the  years  since  its  passage,  by  all  the 
departments  of  the  State,  were  looked  to,  and  if  the  canons 
of  construction  as  laid  down  in  the  books  were  followed, 
that  construction  should  be  accepted  as  decisive. 

Thus  far  I  have  been  stating  the  reasons  why  I  am  unable 
to  join  my  brethren  in  finding  in  section  seven  the  "implied 
power''  that  authorizes  the  council  to  change  the  basis  of 
the  assessments.  But  it  seems  to  me  there  is  a  vital  differ- 
ence between  a  power  and  a  duty,  between  the  right  to  do  a 
thing  and  the  obligation  to  do  it.  In  this  case  the  record 
shows  it  is  admitted  that  the  council  has  already  decided 
that  it  will  not  accord  the  property  owners  a  hearing  on  the 
question  of  the  amount  of  special  benefits  actually  conferred 
by  the  improvement.  Where  is  the  command  in  the  statute 
that  forbids  the  council  from  basing  the  assessments  upon 
the  report  of  the  engineer  after  it  has  been  amended,  if 
necessary,  to  conform  to  what  the  statute  'Commanded  the 
engineer  to  do  in  the  first  instance?  If  the  legislature  dele- 
gated to  the  council  a  discretion  in  the  matter,  the  property 
owners  could  not  base  a  suit  for  mandatory  injunction  upon 
what  they  deemed  a  mistaken  exercise  of  that  discretion. 
The  statute  says  that  the  council  "mai/  adopt,  alter  or  amend 
the  engineer's  report  and  the  assessments  therein,"  not 
"sAaK  change  the  basis  of  assessments".  The  statute  per- 
mits the  council  to  pay  all  or  any  part  of  the  total  *co3t  of 
the  improvement  out  of  the  treasury.  This  is  purely  and 
simply  a  matter  of  option.  If  the  council  paid  the  tot;al 
cost,  there  would  be  no  assessments.  If  the  council  deter- 
mined to  pay  a  certain  portion  of  the  total  cost,  the  residue 
of  the  total  would  have  to  be  assessed  against  the  abutting 
property  in  the  method  provided  by  the  statute.  In  this 
case  the  record  shows  it  is  admitted  that  the  council  has 
already  ordained  that  the  total  cost  shall  he  borne  by  the 
abutters.  Now,  if  the  improvement  is  to  cost  $10,000  and 
it  should  be  found  on  the  supposed  "hearing"  that  the 
aggregate  of  special  benefits  actually  received  by  the  several 
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parcels  of  abutting  property  was  only  $8,000  (though  the 
complaint  avers  and  the  demurrer  admits  that  the  abutting 
property  is  not  specially  benefited  at  all  as  a  matter  of 
fact),  what  good  would  it  do  to  have  the  total  cost  appor- 
tioned among  the  abutters  in  the  ratio  of  the  special  benefits 
as  among  themselves?  Each  abutter  would  find  his  property 
assessed  with  125  per  cent,  of  his  special  benefits.  So,  it 
becomes  necessary  to  find,  both  in  the  law  and  in  appellee's 
ordinance  under  the  law,  not  only  the  right  but  the  duty  to 
pay  the  $2,000  excess  out  of  the  general  treasury,  although 
it  is  agreed  that  the  city  ordered  the  improvement  with  the 
intention,  and  in  the  belief  that  it  had  the  power,  to  ordain 
"that  the  cost  and  expense  thereof,  including  advertising, 
labor  and  material  for  the  same,  be  assessed  against  the  prop- 
erty on  the  line".  And  in  the  opinion  filed  by  my  brethren, 
though  I  notice  that  considerable  attention  is  given  to 
making  out  the  "implied  power",  I  fail  to  find  anything  but 
a  fiat  that  transforms  the  "implied  power"  into  an  "impera- 
tive duty'\ 

The  views  I  entertain  are  supported  by  authority.  In 
Hutcheson  v.  Storrie,  92  Tex.  685,  51  S.  W.  848,  45  L.  R. 
A.  289,  and  in  Lyon  v.  Town  of  Tonawanda^  98  Fed.  361, 
statutes  were  involved  that  are  essentially  the  same  as  the 
Barrett  law;  and  in  Charles  v.  City  of  Marion,  100  Fed. 
538,  the  Ban-ett  law  was  considered.  I  may  also  cite  the 
last  page  of  my  brethren's  opiiiion,  wherein  the  rules  regard- 
ing "implied  powers"  are  properly  indicated. 

Not  only  am  I  constrained  to  believe  that  the  Barrett  law 
as  enacted  is  unconstitutional,  but  I  am  also  of  the  opinion 
that  the  Barrett  law  as  now  construed  by  my  brethren  is 
unconstitutional.  And  I  will  suggest  some  of  the  reasons 
for  thinking  so.  i 

The  taxing  power  is  committed  to  the  legislative  departr 
ment  and  can  not  be  conferred  upon  the  judicial.  All  assess- 
ments must  be  made  by  administrative  officers  whose  sole 
authority  is  to  follow  with  substantial  strictness  the  method 
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pointed  out  by  law.  The  property  owner  is  entitled  to  a 
"day  in  court"  to  challenge  the  assessment.  The  court  can 
not  make  the  assessment,  but  can  only  hear  the  challenge  of 
the  assessment  already  made  and  then  enter  judgment  con- 
firming or  correcting  the  assessment.  If  the  engineer  does 
not  make  the  assessment  as  an  administrative  officer,  and 
if  the  council  does  not  merely  review  the  assessment  as  a 
court,  but  if  on  the  contrary  no  assessment  is  made  until 
the  council  makes  it  on  the  "hearing^',  the  result  is  either 
that  the  assessment  is  made  by  a  judicial  tribunal,  or  that 
the  'Clearing"  is  for  the  purpose  of  enabling  an  adminis- 
trative body  to'determine  what  assessment  to  make,  with  no 
opportunity  for  the  property  owner  thereafter  to  challenge 
its  correctness.  A  common  council  may  at  one  time  exercise 
legislative,  at  another  administrative,  and  at  another  judi- 
cial, functions;  but  it  can  not  have  two  or  three  characters 
at  the  same  time. 

If  the  prescribed  mode  of  fixing  assessments  by  frontage 
is  deleted  from  the  statute  as  enacted,  there  is  not  a  word 
left  limiting  the  council  to  any  method  or  prescribing  any 
rule  of  procedure  whatever.  There  would  likely  be  as  many 
methods  as  there  are  towns  and  cities  in  the  State.  Uncer- 
tainty would  probably  prevail  until,  in  suits  involving  the 
Barrett  law  as  now  construed,  this  court  formulated  a 
definite  and  uniform  procedure.  I,  can  not  concur  in  the 
statement  that  "The  absence  of  an  express  rule  for  guid- 
ance in  the  exercise  of  the  power  does  not  impair  it.  It  is 
sufficient  if  the  power  to  change  the  assessment  from  the 
frontage  rule  exists".  Kegulations  and  methods  in  all  tax 
matters  must  be  prescribed  by  law.  State  Board  v.  Holli- 
day,  160  Ind.  216,  42  L.  E.  A.  826.  In  the  syllabus  of 
Barnes  v.  Dyer,  56  Vt.  469,  it  is  said:  "A  statute  empower- 
ing the  authorities  of  a  city  to  construct  sidewalks  and  make 
local  assessments  on  the  property  fronting  the  same  *for  so 
much  of  the  expense  thereof  as  they  shall  deem  just  and 
equitable^  is  unconstitutional,  in  that  there  is  no  fixed,  cer* 
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tain,  and  legal  standard  for  assessment."  In  New  Bruns- 
wick Rubber  Co  v.  Commissioners,  etc.,  9  Vroom  190,  20 
Anu  Bep.  380,  the  following  appears:  ^^It  is  not  sufficient 
that  the  legislative  act  merely  declares  that  the  cost,  or  a 
part  of  the  cost  of  the  improvement,  shall  be  assessed  upon 
the  lots  drained  by  the  sewers  to  be  built.  It  must,  as  well, 
establish  some  rule — some  definite  scheme — ^within  consti- 
tutional limits,  for  the  apportionment  of  the  tax  upon  the 
lands  on  which  such  special  burthen  is  imposed.  An  act  of 
the  legislature,  directing  a  tax  for  a  local  improvement  to  be 
imposed  upon  particular  lands,  to  be  legal  or  effectual,  must 
consist  of  something  more  than  a  mere  authorization  to 
assess  a  sum  of  money,  the  cost  of  a  local  improvement  upon 
the  designated  property — the  act  must  determine  the  mode 
of  distributing  the  burthen;  the  property  out  of  which 
the  tax  is  to  be  made  must  be  designated,  and  some  certain 
standard  of  assessments  established;  it  cannot  properly  be 
left  by  the  legislature  to  the  discretion  of  others  to  fix  the 
method."  Courts,  for  example.  A  property  owner  is 
entitled  to  a  law  that  operates  according  to  constitutional 
principles  without  his  intervention.  According  to  the  Bar- 
rett law  as  now  construed,  a  property  owner  does  not  have 
a  tax  that  is  assessed  on  the  basis  of  his  actual  special  bene- 
fits without  affirmative  action  on  his  part  at  the  "hearing^^ 
to  see  that  it  is  put  on  that  basis.  Further,  a  lawful  assess- 
ment must  show  on  its  face  the  principle  according  to  which 
it  is  laid.  New  Brunswick  Rubber  Co,  v.  Commissioners, 
supra.  This  would  appear  under  the  Barrett  law  as  enacted, 
but  not  as  construed.  It  seems  to  me  that  the  property 
owner  is  subjected  to  a  tax  "^vithout  due  process  of  law". 

The  abutters  alone  are  named  in  the  engineer's  report. 
My  brethren  hold  that  all  such  persons  are  bound  by  the 
published  notice  to  know  that  asseSvsments  will  be  made  at 
the  hearing  which  shall  correspond  with  special  benefits 
actually  received.  They  do  not  hold,  as  I  understand  them, 
that  persons  who  are  not  abutters  must  take  notice  that  their 
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back-lying  property  will  be  assessed  for  actual  benefits.  The 
Barrett  .law  as  enacted  made  such  persons  secondarily  liable. 
This  was  so,  as  was  pointed  out  in  City  of  Terre  Haute  v. 
Macky  139  Ind.  99,  not  because  they  were  included  in  the 
assessment  either  as  made  by  the  engineer  or  as  confirmed 
by  the  council,  for  they  were  not,  but  because  the  statute 
made  them  sureties,  so  to  speak.  Now,  under  the  Barrett 
law  as  enacted,  the  legislature  created  a  uniform  taxing  dis- 
trict, over  all  of  which  the  contractor  had  his  lien:  But 
under  the  Barrett  law  as  construed,  an  irregular  district  is 
created,  without  any  valid  reason  inhering  in  the  subject- 
matter  of  the  act  to  warrant  the  irregularity;  and  the  lien 
of  the  contractor  is  to  that  extent  diminished.  If  A  owns 
a  parcel  having  fifty  feet  frontage  and  160  feet  depth,  and 
B  owns  a  parcel  having  fifty  feet  frontage  and  twenty  feet 
depth,  and  C  owns  a  parcel  having  fifty  feet  width  and  130 
feet  depth  and  lying  back  of  B's  parcel,  it  seems  to  me  that, 
if  A  is  liable  for  actual  special  benefits  on  his  7,500  square 
feet,  and  B  is  liable  on  his  1,000  square  feet,  and  C  is  not 
liable  at  all  on  his  6,500  square  feet,  not  only  is  the  taxing 
district  irregular  without  reason,  but  the  parties  are  not 
subjected  to  a  "uniform  and  equal  rate  of  assessment". 

The  notice  provided  for  in  section  seven  is  not  sufficient 
to  give  the  council  jurisdiction  over  any  subject  except 
"objections"  nor  any  person  except  one  "aggrieved".  In 
Kuntz  V.  Sumptiofiy  117  Ind.  1,  7,  2  L.  R.  A.  668,  the  court 
said  of  the  board  of  equalization  statute:  '?t  does  provide 
notice  sufficient  for  two  classes  of  judgments,  but  for  no 
others.  It  provides  for  notice  sufficient  as  to  all  general 
changes  in  the  levy,  and  sufficient  as  to  all  who  have  com- 
plaints to  make,  and  over  these  matters  jurisdiction  arises 
when  the  notice  is  given  as  the  statute  directs.  But  there 
is  no  provision  for  notice  to  the  individual  taxpayer  whose 
list  is  to  be  added  to  or  whose  valuation  is  to  be  increased. 
*     *     *     This  notice,  it  is  obvious,  can  not  require  every 
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taxpayer  in  the  county  to  be  in  attendance  at  the  meeting 
of  the  board  to  see  that  no  additions  are  made  to  his  list.'' 

The  contract  is  made  between  the  contractor  and  the 
council  for  the  city.  Under  the  Barrett  law  as  enacted,  the 
liability  of  the  city  was  limited  to  the  cost  of  street  and 
alley  crossings;  and  under  section  seven  the  council  had  no 
discretion,  and  no  duty  but  to  see  that  the  balance  of  the 
cost  was  properly  apportioned  among  the  property  owners 
according  to  frontage.  The  council,  for  the  city,  has  control 
of  the  expenditure  of  the  general  fund;  but,  under  the  Bar- 
rett law  as  enacted,  no  conflict  of  interest  arose  among  the 
council  and  the  property  owners  and  the  contractor.  Under 
the  Barrett  law  as  construed,  however,  a  three-cornered  con- 
flict of  interests  at  once  arises,  and  the  council  is  made  the 
exclusive  and  final  judge  in  its  own  case.  In  Board,  etc.,  v. 
Heasion,  144  Ind.  583,  66  Am.  St.  192,  it  was  held  that 
a  board  of  county  commissioner  in  allowing  or  disallowing 
claims  against  the  county  acted  merely  in  the  capacity  of 
an  auditing  committee.  The  court  said:  "If  it  was  a  suit 
against  the  county  for  the  recovery  of  money  in  the  sense 
urged  by  counsel,  then  the  claimant  was  the  plaintiff  and 
the  county  the  defendant,  and  the  commissioners  were  in 
the  discharge  of  a  double  duty:  acting  as  a  court;  and  also 
as  the  representative  of  the  defendant,  or  otherwise  the 
county  could  not  be  said  to  be  in  court.  Such  a  construction 
as  contended  for  apparently  leads  to  an  absurdity.  It  would 
follow  that  the  court  and  the  party  defendant  were  virtually 
the  same.  It  is  an  axiom  of  the  law  that  no  man  can  be  a 
judge  in  his  own  case."  A  proper  method  of  giving  the 
people  "due  process  of  law"  is  illustrated  in  our  statute  in 
reference  to  the  opening  of  streets.  In  that  statute  it  is 
recognized  that  the  general  treasury  will  be  subjected  to 
an  indefinite  liability,  and  the  city  is  not  made  the  exclusive 
and  final  judge  in  its  own  case. 

On  the  whole,  it  seems  to  me  that  my  brethren  in  steering 
away  from  the  rock  of  Scylla  have  plunged  into  the  whirl- 
pool of  Oharybdifl. 
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The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis       '«  ass 
Railway  Company  v.  Hawks  kt  al. 

[No.  18,542.    Filed  Nov.  22,  1899.    Rehearing  denied  May  6,  1900.] 

Pbactice. — Harmless  Error. — ^Where  all  the  evidence  admissible 
under  a  special  answer  could  have  been  given  under  the  general 
denial  which  was  pleaded,  sustaining  a  demurrer  to  the  special  an- 
swer is  not  rendered  harmful  bj  the  subsequent  withdrawal  of  the 
general  denial,    pp.  S4S,  649. 

Appeal  and  Error. — Wair^er. — ^Assignments  of  error  which  are  not 
discussed  are  waived,    p,  549. 

From  the  Marion  Circuit  Court.    Affirmed. 

Samuel  0.  PicJcenSy  for  appellant. 
B.  K.  EllioUy  W.  F.  Elliott  and  Thomas  L.  Sullivan^  for 
appellees. 

Monks,  J. — Appellant  brought  this  action  to  enjoin  the 
collection  of  that  part  of  the  cost  of  the  construction  of  a 
sewer  assessed  against  appellant's  property.  Appellee  Hawks 
filed  a  cross-complaint  against  appellant  to  recover  said  as- 
sessment and  to  foreclose  the  lien  on  said  property.  To  this 
cross-complaint  appellant  filed  an  answer  in  two  paragi'aphs, 
the  second  of  which  w^  a  general  denial.  Appellee  Hawks 
filed  a  demurrer  for  want  of  facts  to  the  first  paragraph  of 
said  answer,  which  was  sustained  bv  the  court.  Afterwards 
the  appellant  withdrew  the  second  paragraph  of  the  answer 
to  said  cross-complaint,  and,  refusing  to  plead  further,  a 
judgment  and  decree  of  foreclosure  were  rendered  against 
appellant  in  favor  of  said  Hawks. 

The  errors  assigned  by  appellant  are:  (1)  That  the  court 
erred  in  sustaining  the  demurrer  of  appellee  Hawks  to  the 
first  paragraph  of  appellant's  answer  to  the  cross-complaint 
of  said  Hawks;  (2)the  court  erred  in  dissolving  the  restrain- 
ing order  and  temporary  injunction  in  said  case;  (3)  the 
court  erred  in  rendering  judgment  and  decree  in  favor  of 
appellee  Hawks  against  appellant. 
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Appellee  Hawks  insists  that  the  first  paragraph  of  appel- 
lant's answer  to  the  cross-complaint  was  a  mere  argumenta- 
tive general  denial,  and  all  the  evidence  that  could  have  been 
admitted  under  said  paragraph  was  admissible  under  the 
second  paragraph  of  said  answer,  which  was  a  general  de- 
nial, and  that  there  was,  therefore,  no  available  error  in  sua- 
taining  the  demurrer  to  said  paragraph.  Appellant  does  not 
claim  that  said  first  paragraph  of  answer  was  anything  more 
than  an  argimientative  general  denial,  or  that  any  evidence 
could  have  been  given  thereunder  that  was  not  admissible 
under  the  second  paragraph,  but  insisted  at  the  oral  ail- 
ment that,  as  said  second  paragraph  of  answer  was  withdrawn 
before  judgment  was  rendered,  the  ruling  of  the  court  on 
said  demurrer  was  harmful.  The  proper  practice  in  such 
case  is  to  move  to  strike  out  such  a  paragraph,  but  it  has 
been  uniformly  held  by  this  court  that,  even  if  a  paragraph 
of  answer  is  sufficient  to  withstand  a  demurrer  for  want  of 
facts,  it  is  harmless  error  to  sustain  a  demurrer  thereto,  if 
the  general  denial  is  pleaded  and  the  same  evidence  is  admis- 
sible thereunder  that  could  have  been  given  under  said 
special  paragraph,'  and  that  the  subsequent  withdrawal  of 
the  general  denial  will  not  make  said  ruling,  which  was 
harmless  when  made,  a  harmful  or  available  error.  Board, 
etCf  V.  Statsj  ex  reh,  148  Ind.  676,  680;  State,  ex  f«I.,  v. 
Oshom,  143  Ind.  671,  680;  Smith  v.  Pinnell,  143  Ind. 
485,  487;  Baltes  v.  Bass  Foundry,  etc.,  Works,  129  Ind. 
'185,  191;  Cincinnati,  etc.,  R.  Co.  v.  Smith,  127  Ind.  461, 
464;  Kidwell  v.  Kidwell,  84  Ind.  224,  228;  Reeder  v. 
Maranda,  66  Ind.  485,  487;  Watson  v.  Lecklider,  147  Ind. 
395,  397;  Jejfersonville,  etc.,  Co.  v.  Riter,  146  Ind.  521, 
526;  TTamess  v.  State,  ex  reh,  143  Ind.  420;  Bonehrake  v. 
Board,  etc.,  141  Ind.  62;  Board,  etc.,  v.  Nichols,  139  Ind. 
611,  618;  Iloosier  Stone  Co.  v.  McCain,  133  Ind.  231,  233; 
Matchett  V.  Cincinnati,  etc.,  li.  Co.,  132  Ind.  334;  Racer 
V.  State,  131  Ind.  393,  401;  Butler  v.  Thornburg,  131  Ind. 
237,  238.      It    ib   unnecessary,    therefore,    to   determine 
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whether  or  not  said  first  paragraph  of  answer  was  sufficient 
to  withstand  the  demurrer,  for  the  reason  that,  under  the 
practice  in  this  State,  all  the  defenses  that  could  have  been 
made  thereunder  could  have  been  made  under  the  general 
denial  and  all  the  evidence  admissible  thereunder  was  admis- 
sible under  the  general  denial.  Sustaining  the  demurrer 
to  said  paragraph  of  answer  was,  therefore,  harmless,  and, 
as  held  by  the  cases  heretofore  cited,  the  subsequent  with- 
drawal of  the  general  denial  did  not  render  a  ruling  harmful 
and  available  error  that  was  harmless  when  made. 

The  second  and  third  errors  assigned  present  no  questions 
for  decision  under  our  practice  in  a  case  like  this.  AUen 
v.  StudebaJcer  Bros.  Mfg.  Co.,  152  Ind.  406,  411,  414; 
Tucker  Y.  Eyatty  151  Ind.  332,  338,  44  L.  K.  A.  129;  Seia- 
ler  V.  Smith,  150  Ind.  88,  90;  Clayton,  Adm.,  v.  Bhugh, 
98  Ind.  85,  95.  But  if  they  did,  the  same  are  waived  by  the 
failure  of  appellant  to  discuss  the  same  in  its  briefs. 

Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed. 


Martin  et  al  v.  Marks  et  al. 

[No.  18,640.    Filed  May  9,  1900.] 

Cguutb.— Tippecanoe  Superior  Court.^Statutory  Conttrueiion.^The 
act  of  1875  creating  the  Superior  Court  of  Tippecanoe  county,  giv- 
ing it  the  same  power  to  grant  restraining  orders,  injunctions,  writs 
of  mandate,  etc.,  "as  is  now  or  may  hereafter  be  conferred  on  cir- 
cuit courts  or  the  Judges  thereof  gave  such  court  the  power  to 
issue  writs  of  mandate  and  prohibition  conferred  upon  circuit  courts 
by  the  subsequent  act  of  1881.    p.  65g. 

Spboial  FuTDiSQ.— Failure  of  Judge  to  Sign.— Venire  De  JVbw.— The 
failure  of  the  trial  judge  to  sign  the  special  finding  of  facts  is  not 
ground  for  a  venire  de  novo,  since  imder  such  circumstances  the 
finding  will  be  treated  as  a  general  finding,    pp.  65i,  BBS. 

Same. — Signature  of  Judge. — The  signature  of  the  judge  to  the  con- 
clusions of  law  following  immediately  after  the  special  finding  of 
facts  constitutes  a  sufficient  signing  of  the  special  finding  of  facts, 
where  the  record  shows  that  the  conclusions  of  law  and  special 
finding  of  facts  constituted  one  written  instrument,   pp.  66B,  66S. 
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Injunction.-— Ob»f ruction  of  Highways, — Action  by  Private  Pierwn, — 
The  owner  of  real  estate  abutting  upon  a  highway  has  a  i>eouliar 
and  distinct  interest  in  the  highway  in  front  of  his  premises,  and 
may  maintain  an  action  for  and  enjoin  the  obstruction  of  suoh 
highway,  even  if  it  is  not  upon  his  real  estate,  if  it  materially  im- 
pairs or  interrupts  his  access  to  the  highway,    pp.  653-566, 

Same. — Obstntction  of  Highways, — Damages, — To  maintain  an  aotion 
for  the  removal  of  an  obstruction  of  a  highway  adjoining  plaintiffs' 
premises,  and  for  damages,  it  is  not  necessary  for  plaintiffs  to  show 
that  they  were  entirely  deprived  of  the  means  of  access  to  their 
real  estate,  but  it  is  sufficient  if  their  means  of  access  have  been 
materially  impaired  or  interfered  with.    p.  666, 

Special  Finding.— J7^?icWan.—06«f ruction  o/  Highway.— In  an  ao- 
tion to  recover  damages  for  the  obstruction  of  a  highway  adjoining 
plaintiffs'  premises  and  enjoining  its  continuance,  it  was  not  nec- 
essary or  proper  for  the  court  to  find  the  amount  the  real  estate 
was  damaged  by  the  obstruction  on  the  theory  that  it  was  per- 
manent,   pp.  666,  667, 

Highways. — Obstruction. — Road  Supervisor. — A  road  supervisor  may 
be  compelled  by  mandate  to  remove  obstructions  from  a  public 
highway  in  his  road  district,    p,  668, 

Appeal  and  Erbob.  —  Assignment  of  Error,  —  Special  Findings, — 
Objections  that  the  special  findings  contain  evidentiary  facta,  con- 
clusions of  law,  and  are  outside  the  issues  in  the  case,  are  not  pre- 
sented on  appeal  by  an  assignment  in  a  motion  for  a  new  trial  that 
the  special  findings  are  contrary  to  law.    p,  658, 

Special  Finding.— f^tndence.— A  finding  as  to  the  distance  defend- 
ant's fence  encroached  upon  the  highway  will  not  be  disturbed  on 
appeal,  although  no  witness  testified  to  the  exact  distance  found  by 
the  court,  where  the  distance  found  was  within  those  testified  to  by 
the  witnesses,    p.  659. 

Highways. — O^truction,— Injunction, — Action  by  Private  Person. — 
The  fact  that  an  obstruction  in  a  highway  injured  others  in  like 
manner  and  degree  as  plaintiffs,  was  immaterial  so  long  as  the 
injury  was  peculiar  to  plaintiffs,  and  did  not  embrace  the  public  in 
generaL    pp,  669,  660, 

Special  Finding.— ^tmienoe. — Highways, — Obstruction,—A.  finding 
in  an  aotion  to  enjoin  the  obstruction  of  a  highway  with  a  fenoe 
ihat  by  reason  of  the  obstruction  ingress  and  egress  to  and  from  plain- 
tiffs' premises  was  more  difficult  and  dangerous,  and  required  more 
time  in  effecting  a  passage  through  the  gateway  is  sustained  by 
evidence  that  in  driving  out  of  the  gate  the  horses  were  not  disposed 
to  approach  near  the  new  fence  on  account  of  the  barbed  wire  along 
the  top  thereof,  that  one  had  to  drive  carefully,  and  back,  to  get 
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fhrough  the  gate  into  the  highway  without  cramping  the  wagon, 

and  that  they  broke  comers  off  of  hay-racks  in  going  in»  and 

\      often  had  to  lift  the  end  of  the  wagon  over  to  get  in.    pp,  S60,  661. 

Highways.  — Obatruetion.  ^Damages. — Evidence. —Harmleee  Error.  — 
The  admission  of  evidence  as  to  damages,  in  an  action  by  abut- 
ting owners  to  enjoin  the  obstruction  of  a  highway  and  for  damages, 
on  the  theory  that  the  obstruction  was  permanent  was  cured  by  the 
assessment  of  damages  up  to  the  commencement  of  the  action,  on 
the  theory  that  the  obstruction  was  temporary,    pp,  561^  66i, 

Samb. — Obstruction, — Damages. — Evidence. — In  the  trial  of  an  action 
by  abutting  owners  to  enjoin  the  obstruction  of  a  highway  and 
for  damages,  the  admission  of  evidence  as  to  the  effect,  if  any,  the 
continuance  of  the  obstruction  would  have  in  diminishing  the  value 
of  plaintiffs'  land  was  proper,    p.  66g. 

Appeal  and  'EKELOR.—Motions.— Record.  —A  motion  to  modify  a  judg- 
ment and  the  ruling  thereon  can  only  be  made  a  part  of  the  record 
by  a  bill  of  exception  or  order  of  court,  and  where  appellants' 
counsel  do  not  indicate  the  page  and  line  in  the  record  where  such 
motion  and  ruling  are  made  a  part  of  the  record  by  bill  of  excep- 
tion or  by  order  of  court,  it  will  be  presumed  that  the  same  was 
not  so  made  a  part  of  the  record,    p.  662, 

From  the  Tippecanoe  Superior  Court.     Affirmed. 

J,  F.  Hanleyy  W.  R.  Wood  and  D.  W.  Simms,  for  appel- 
lants. 

R.  P.  Davidson  and  A.  BouldSy  for  appellees. 

Monks,  J. — ^This  action  was  brought  by  appellees  against 
appellants  for  a  nmndatocgt^injunetion  to  compel  them  to 
remove  a  fenceconstructed  by  appellant  Martin  in  a  public 
bjghwqiy  upon  which  appellees'  farm  abutted,  and  to  prevent 
them  from  maintaining  the  same  therein.  The  separate 
demurrer  for  want  of  facts  of  each  appellant  to  the  com- 
plaint was  overruled;  the  cause  was  tried  by  the  court,  a 
special  finding  made,  and  conclusions  of  law  stated  thereon 
in  favor  of  appellees,  and,  over  a  motion  for  a  venire  de 
novo,  a  motion  for  a  new  trial,  and  a  motion  in  arrest,  judg- 
ment was  rendered  in  favor  of  appellees. 
.  The  errors  assigned  and  not  waived  call  in  question  the 
conclusions  of  law  and  the  action  of  the  court  in  overruling 
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the  demurrers  to  the  complaint,  motion  for  a  venire  de  navOy 
motion  for  a  new  trial,  motion  in  arrest,  and  motion  to 
modify  the  judgment. 

Appellants  insist  that  the  Superior  Court  of  Tippecanoe 
county  had  no  jurisdiction  of  the  subject-matter  of  this 
action,  for  the  reason  that  said  court  was  created  in  1875 
(Acts  1875,  p.  55),  and  the  act  providing  that  courts  shall 
issue  writs  of  mandate  was  enacted  afterwards,  in  1881  (Acts 
1881,  p.  379,  §1181  Bums  1894,  §1167  E.  S.  1881  and 
Horner  1897),  and  gives  jurisdiction  thereof  only  to  the  cir- 
cuit courts.  It  is  true  that  said  section  of  the  act  of  1881, 
being  §1181  (1167),  supra,  provides  that:  "Writs  of  man- 
date and  prohibition  may  issue  from  the  Supreme  and  circuit 
courts  of  this  State,*'  but,  in  addition  to  the  jurisdiction  given 
by  other  sections  of  said  act  of  1875  to  said  Superior  Court, 
section  fourteen  thereof  expressly  gives  said  court  and  the 
judge  thereof,  in  vacation,  power  "to  grant  restraining 
orders,  injunctions  and  writs  of  ne  eodbaty  to  issue  writs  of 
habeas  corptis,  and  of  mandate,  and  prohibition,  to  appoint 
receivers,  master  commissioners,  and  commissioners  to  con- 
vey real  property  *  *  *  as  is  now,  or  may  hereafter 
be  conferred  on  circuit  courts,  or  the  judges  thereof." 
This  section  not  only  gives  the  same  jurisdiction  over  the 
matters  mentioned  therein  to  said  Superior  Court  and  the 
judge  thereof  as  was  then  vested  in  circuit  courts,  but  also 
all  jurisdiction  over  such  matters  as  might  thereafter  be 
conferred  on  the  circuit  courts.  Whatever  jurisdiction  of 
said  matters,  therefore,  was  conferred  on  circuit  courts  by 
the  act  of  1881  was  by  said  act  of  1875  given  to  said 
Superior  Court.  HocJcemeyer  v.  Thompson^  150  Ind.  176. 
It  is  clear  that  said  court  had  jurisdiction  over  the  subject- 
matter  of  this  action,  and  did  not  err  in  overruling  the 
motion  in  arrest  of  judgment,  asserting  want  of  jurisdiction 
as  the  cause  therefor. 

The  reason  assigned  for  a  venire  de  novo  was  that  the 
special  finding  of  facts  was  not  signed  by  the  judge.     If 
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there  is  no  signature  of  the  trial  judge  to  the  finding  of  facts 
and  the  conclusions  of  law  stated  thereon,  the  same  must  be 
treated  as  a  general  finding.  Smith  v.  Siatey  ex  reL,  140 
Ind.  343,  349,  and  cases  cited.  The  failure  of  the  judge 
to  sign  the  same,  therefore,  furnishes  no  ground  for  a 
venire  de  novo.  As  shown  by  the  record,  however,  the  con- 
clusions of  law  follow  immediately  after  the  special  finding 
of  facts,  and  the  signature  of  the  trial  judge  follows  the 
conclusions  of  law.  The  special  finding  of  facts  and  con- 
clusions of  law,  as  prepared  in  this  case,  therefore,  consti- 
tuted one  written  instrument,  which  was  properly  signed  as 
such.  O^Neal  v.  Hines,  145  Ind.  32,  37.  The  motion  for  a 
venire  de  novo  was  properly  overruled. 

As  the  questions  presented  by  the  demurrers  to  the  com- 
plaint and  the  exceptions  to  the  conclusions  of  law  are  the 
same,  a  determination  of  the  latter  necessarily  determines 
the  former. 

It  appears  from  the  special  finding  that  appellees  are,  and 
have  been  since  1893  or  1894,  the  owners  of  real  estate 
abutting  upon  the  east  side  of  a  highway  in  Tippecanoe 
county  for  a  distance  of  about  130  rods,  and  that  the  only 
means  of  ingress  to  and  egress  from  said  real  estate  is  by  said 
highway;  that  appellant,  Martin,  is,  and  has  been  since 
1894,  the  owner  of  real  estate  abutting  upon  the  west  side  of 
said  highway,  adjacent  to  the  real  estate  of  appellees.  Said 
highway  was  fenced  on  each  side,  and  the  distance  between 
said  fences  varied,  but  at  no  place  was  the  distance  less  than 
forty  feet,  nor  more  than  forty-four  feet;  that  said  highway 
was  worked  and  graded,  and  ditches  were  made  on  each 
side,  and  by  reason  of  said  side  ditches,  and  the  action  of  the 
water,  and  the  wear  of  travel,  there  were  left,  twenty-five 
or  thirty  years  ago,  on  each  aide  of  the  traveled  way,  and 
outside  of  said  side  ditches,  well  defined  banks,  of  greater  or 
less  height,  in  places  as  much  as  four  feet,  and  usually 
abrupt  and  nearly  perpendicular,  on  the  top  of  which  banks 
stood  the  fences  bounding  said  highway.    In  1896  appellant. 
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Martin^  was  appointed  supervisor  of  the  road  district  in 
which  said  highway  is  located,  and  in  May,  1896,  and  while 
supervisor  of  said  road  district  be  tore  down  the  fences  along 
the  west  side  of  said  highway  the  entire  distance  his  land 
abutted  thereon,  and  unlawfully,  and  with  force,  erected 
a  new  and  very  strong  and  substantial  fence  within  the 
limits  of  said  highway  for  the  same  distance.  This  fence 
was  made  of  strong  posts  deeply  set  in  the  ground,  upon 
which  was  placed  woven  wire,  and  above  said  woven  wire 
were  two  barbed  wires;  that  by  the  erection  of  said  fence 
said  appellant,  Martin,  unlawfully  took  from  the  width  of 
the  highway  on  the  west  side  thereof,  and  enclosed  the 
same  as  a  part  of  his  farm,  a  strip  of  ground  five  feet  wide  at 
the  south  end  of  the  new  fence,  about  nineteen  feet  in 
width  at  appellees'  bam-lot,  sixteen  feet  in  width  opposite 
appellees'  gate,  and  eleven  feet  at  the  north  end  of  said  new 
fence ;  that  said  new  fence  was  built  a  part  of  the  way  near 
the  middle  of  the  graveled  part  of  the  road,  and  the  distance 
between  said  new  fence  and  the  fence  on  the  east  side  of  the 
road  at  the  narrowest  part,  was  only  twenty-one  feet;  that 
at  the  point  opposite  the  gate  leading  into  appellees'  farm, 
and  to  their  bam  and  dwelling  thereon,  the  distance  between 
the  new  fence  and  appellees'  fence  was  twenty-four  feet. 
After  completing  his  fence  appellant,  Martin,  resigned  his 
office  of  supervisor  of  said  road  district  and  appellant, 
McCleve,  was  appointed  his  successor.  Before  the  com- 
mencement of  this  suit  appellees  notified  said  McGleve,  and 
requested  him,  as  such  supervisor,  to  remove  said  fence  from 
said  highway,  which  he  refused  to  do;  that  appellees,  by 
reason  of  said  obstruction  of  said  highway,  have  sustained 
and  do  now  sustain,  a  special  injury  not  common  to  the  gen- 
eral public;  that  it  has  made  ingress  to  and  egress  from  their 
farm  more  inconvenient,  difficult,  and  dangerous;  that  in 
going  in  and  out  of  appellees'  farm  it  requires  more  care  and 
time,  and  is  attended  with  more  danger  of  breakage  and 
loss  on  account  of  said  obstruction  than  before  its  erection; 
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that  the  continuance  of  said  obstruction  will  diminish  the 
rental  value  of  appellees'  farm  $35  per  annum,  and  will 
depreciate  the  market  value  of  said  farm  to  a  marked  extent; 
that  appellees  have  sustained  damages  by  reason  of  said 
obstruction,  up  to  the  time  of  the  conmiencement  of  this 
action,  in  the  sum  of  $25. 

The  conclusions  of  law  stated  were:  (1)  That  the  ob- 
struction on  said  highway  is  a  public  nuisance,  and  should 
be  abated  by  the  order  and  decree  of  court;  (2)  that  there 
should  be  a  decree  directing  appellant,  Martin,  to  abate  and 
remove  said  nuisance,  and  enjoining  him  from  renewing  and 
continuing  the  same;  (3)  that  appellees  are  entitled  to  an 
order  and  decree  against  appellant,  McCleve,  as  supervisor, 
to  remove  said  fence,  and  abate  said  nuisance;  (4)  that  appel- 
lees are  entitled  to  judgment  against  appellant,  Martin,  for 
$25  damages. 

It  is  conceded  by  counsel  for  appellants  that  the  erection 
of  said  fence  in  the  public  highway  was  a  public  nuisance, 
even  though  it  did  not  operate  as  an  obstruction  \o  public 
travel.  This  is  the  settled  law  in  this  State.  City  of  Valpa- 
raiso V.  Bozarthy  153  Ind.  536,  and  cases  cited.  It  is  also 
true  that  a  public  nuisance  cannot  be  enjoined  at  the  suit  of 
a  private  person.  McCowan  v.  WhitesideSy  31  Ind.  235; 
Fossion  V.  Landrtfy  123  Ind.  136.  A  private  person  can, 
however,  maintain  an  action  for  the  obstruction  of  a  public 
highway,  if  he  thereby  sustains  some  particular  or  peculiar 
injury  different  in  kind  and  not  common  to  the  general 
public.  Pikshurghy  etc.y  B,  Co.  v.  Noftsger,  148  Ind.  101, 
104,  105,  and  cases  cited;  Matlock  v.  HawkinSy  92  Ind. 
225,  228;  Stetson  v.  Faxouy  19  Pick.  147,  31  Am.  Dec.  123, 
and  note  pp.  132-135;  McCowan  v.  Whitesides,  supra; 
Pettis  V.  Johnsony  56  Ind.  139;  Fossion  v.  Landry,  supra. 

It  is  also  held  in  this  State  that  a  person  owning  real 
estate  abutting  on  a  highway  may  maintain  an  action  for 
and  enjoin  the  obstruction  of  said  highway  immediately  in 
front  of  said  real  estate,  even  if  the  obstruction  is  not  upon 
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his  real  estate,  if  it  materially  impairs  or  interrupts  his  access 
thereto.  Pittshvrgh,  etCy  R,  Co.  v.  NoftsgeVy  supra,  and 
cases  cited;  McCowan  v.  WhitesideSy  supra;  Indiana^  etc., 
R.  Co.  V.  Eberhy  110  Ind.  542,  646;  Pettis  v.  Johnson, 
supra;  Egbert  v.  Lake  Shore,  etc.,  R.  Co.,  6  Ind.  App.  350. 
The  owners  of  real  estate  abutting  upon  a  highway  have  a 
peculiar  and  distinct  interest  in  the  highway  in  front  of  their 
real  estate;  this  interest  includes  the  right  to  have  the  high- 
way kept  open  and  free  from  any  obstructions  which  prevent 
or  materially  interfere  with  the  ordinary  means  of  ingress 
to  and  egress  from  said  real  estate.  Any  permanent  obstruc- 
tion of  a  public  highway  is  a  nuisaiice,  and,  if  it  obstructs  or 
materially  impairs  or  interferes  with  the  means  of  access  to 
the  abutting  real  estate,  the  owners  of  said  real  estate  suffer 
a  peculiar  and  particular  injury,  different  in  kind  from  the 
public  generally.  In  such  case  the  owner  of  such  real  estate 
may  maintain  an  action  for  damages  and  to  enjoin  such  ob- 
struction, whether  the  obstruction  is  on  the  part  of  the 
highway  laid  upon  his  real  estate  or  not.  Indiana,  etc.,  R. 
Co.  V.  Eberle,  supra,  and  cases  cited.  To  maintain  such  an 
action,  it  is  not  necessary  for  the  abutting  landowner  to 
show  that  he  has  been  entirely  deprived  of  the  means  of 
access  to  his  real  estate,  but  it  is  suiEcient  if  his  means  of 
access  thereto  have  been  materially  impaired  or  interfered 
with.  Indiana,  etc.,  R.  Co.  v.  Eberle,  supra;  Pittsburgh, 
etc.,  R.  Co.  V.  Noftsger,  supra;  Egbert  v.  Lake  Shore,  etc., 
R.  Co.,  supra. 

-  The  facts  stated  in  the  special  finding  show  that  the  fence 
was  built  in  the  public  highway  in  front  of  appellees^  real 
estate,  which  abutted  thereon,  and  that  said  fence  materially 
impaired  and  interfered  with  their  means  of  acocBs  thereto, 
and  that  the  result  of  the  impairment  and  interference  with 
such  right,  if  allowed  to  continue,  will  be  the  depreciation 
in  the  annual  rental  value  of  said  real  estate,  and  also  its 
market  value,  and  that  appellees'  damages  up  to  tha  y/vm- 
mencement  of  this  action  are  $25.     Such  facts  show  that 
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appellees  have  suffered  a  peculiar  and  particular  injury 
different  in  kind  from  that  which  is  suffered  by  the  com- 
munity in  general.  Indiana^  etc.,  R.  Co.  v.  EherUj  110 
Ind.  642,  546,  547,  549. 

As  this  action  was  to  recover  damages  for  said  obstruction, 
and  compel  its  removal  and  enjoin  its  continuance,  it  was 
not  necessary  or  proper  for  the  court  tn  HrxA  the  p.Tnmint  flaid 
real  estate  was  damaged  by  said  obstruction  upontiheth^l|y 
thatitwasnjjjggn^ij^  The  complaint  did  not  recognize  the 
n^tofappellants  tomaintain  said  obstruction,  and  continue 
the  use  of  the  part  of  the  highway  wrongfully  appropriated, 
but  demanded  the  removal  of  said  obstruction.  All  that  the 
court  was  required  or  authorized  to  find  was  the  amount 
of  appellees'  damages  to  the  commencement  of  this  action, 
and  what  effect,  if  any,  the  continuance  of  said  nuisance  ! 
would  have  on  the  value  of  said  real  estate.  Indiana^  etc.j^^ 
R.  Co,  v.  Eherhy  supra^  p.  561. 

It  is  stated  in  the  special  finding  that  after  said  obstruc- 
tion was  placed  in  said  highway  by  appellant  Martin,  appel- 
lees placed  a  gate  in  the  fence  on  the  east  boundary  of  said 
highway,  through  which  to  pass  to  and  from  their  land,  and 
that  said  gate  was  ten  feet  wide, — one  foot  narrower  than 
the  average  width  of  farm  gates  in  that  neighborhood.  Ap- 
pellants insist  that  this  finding  shows  that  the  impairment 
and  interference  with  access  to  appellees'  said  real  estate 
was  occasioned,  in  part  at  least,  by  their  own  act  in  con- 
structing the  gateway  too  narrow.  A  gateway  ten  feet  wide 
was  wide  enough  to  furnish  convenient  access  to  appellees' 
farm  from  the  highway,  as  it  was  before  said  fence  was 
unlawfully  placed  therein,  and  they  had  the  same  right  to 
erect  a  gate  of  that  width  after  the  unlawful  act  of  appellant 
as  thev  had  before. 

It  is  next  insisted  tbat  this  action  cannot  be  maintained, 
for  the  reason  that  other  adequate  remedies  are  given  by 
§§2043,  2148,  6831,  6837,  6838  Bums  1894,  §§1964, 
2061,  6080,  5087,  5088  Horner  1897. 
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Section  6831  (5080)  supra^  did  not  require  appellees  to 
remove  said  obstruction,  if  it  was  placed  and  maintained  in 
said  highway  by  appellant  Martin  unlawfully  and  by  force, 
as  alleged  in  the  complaint  and  stated  in  the  special  finding. 
Said  section  does  not  furnish  appellees  any  adequate  remedy 
for  the  wrongs  alleged  and  found.  Appellants,  under  the 
facts  found,  are  not  in  a  position  to  urge  that  appellees 
should  have  removed  said  obstruction, — ^in  other  words,  per^ 
form  a  duty  imposed  by  law  upon  the  supervisor  and  the 
person  who  placed  the  same  in  the  highway.  The  fact  that 
appellant,  Martin,  who  erected  said  obstruction,  and  his  co- 
appellant,  as  road  supervisor,  may  be  liable  to  indictment 
and  punishment,  or  to  a  penalty  or  forfeiture  which  may  be 
recovered  in  a  civil  action, — the  first  for  obstructing  said 
highway,  and  the  latter  for  his  failure  to  perform  a  plain 
duty  imposed  by  law  of  removing  said  obstruction,  and  suing 
said  IMartin  for  said  obstruction,  furnishes  no  reason  why 
appellees  cannot  maintain  this  action.  Such  remedies  would 
not  compel  the  removal  of  said  obstruction,  and  they  are 
not,  therefore,  adequate.  State.j  ex  reLy  v.  Kammanf  151 
Ind.  407,  410,  411,  and  cases  cited. 

It  was  held  in  State,  ex  rel.,  v.  Kamman,  supray  that  a 
road  supervisor  could  be  compelled  by  mandate  to  remove 
obstructions  from  a  public  highway  in  his  road  district. 
Under  the  facts  found,  it  was  the  duty  of  appellant,  McCleve, 
as  road  supervisor,  to  remove  said  obstructions  from  said 
highway.  No  question  is  presented  by  the  assignment  of 
errors  concerning  appellees'  right  to  sue  appellants  in  the 
same  action.    The  conclusions  of  law  were  not  erroneous* 

It  is  next  insisted  that  the  court  erred  in  overruling  the 
motion  of  appellant  Martin  for  a  new  trial. 

The  first  cause  assigned  for  a  new  trial  is  that  the  special 
findings  are  contrary  to  law.  Under  this  specification  cer- 
tain findings  are  objected  to  by  appellant  because  they  con- 
tain evidentiary  facts,  conclusions  of  law,  and  are  outside 
the  issues  in  the  case.  No  question  concerning  such  defects^ 
if  they  exist,  is  presented  by  said  specification. 
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The  second  cause  for  a  new  trial  is  that  certain  special 
findings  are  not  sustained  by  sufficient  evidence.  Some  of 
the  special  findings^  so  challenged,  go  to  the  question  of  th^ 
location  of  the  fences  along  said  highway  through  the  land 
owned  by  appellant  and  appellees  before  the  alleged  obstruc- 
tion by  appellant,  how  long  said  fences  had  been  erectied  and 
maintained,  and  how  much  the  new  fence  erected  by  appel- 
lant encroached  upon  said  highway.  Some  \vitnesses  testified 
that  the  fences  were  constructed  on  each  side  of  said  highway 
prior  to  1844,  and  had  remained  on  the  same  line  from  that 
time  until  appellant  tore  down  the  old  fence,  and  built  the 
new  one  which  obstructed  the  highway, — a  period  of  forty- 
five  to  fifty  years.  Other  witnesses  testified  that  the  fence 
on  appellant's  side  of  the  road  had  been  moved  back  from 
the  highway  several  times — ^in  all  about  four  feet — within 
twenty  years  before  the  trial  of  the  cause.  A  number  of 
witnesses  testified  as  to  the  extent  the  new  fence  encroached 
upon  the  highway,  but  their  evidence  wa<5  conflicting.  No 
witness  testified  that  the  new  fence  was  sixteen  feet  within 
the  highway  opposite  appellees'  gate,  as  found  by  the  court 
in  the  special  finding,  some  placing  the  distance  more,  and 
others  less  than  that  found  by  the  court.  No  witness  had 
measured  the  distance,  but  each  gave  his  judgment  of  the 
distance  from  observation,  and  that  it  was  "about"  a  certain 
number  of  feet  at  each  point.  Upon  such  evidence  we 
cannot  disturb  a  finding  of  distance  within  those  testified  to 
by  the  witnesses.  The  court  having  found  the  number  of 
feet  the  same  encroached  upon  said  highway  at  the  different 
points,  and  when  and  where  the  fences  on  each  side  of  said 
highway  were  built  and  maintained,  and  there  being  evi- 
dence which  supports  said  finding,  this  court  cannot  disturb 
the  same,  although  there  was  evidence  to  the  contrary.  Law- 
rence V.  Van  BuskirJc,  140  Ind.  481,  483.  The  court  foimd 
that  no  other  farm  residence,  bam,  or  bam-lot,  or  other 
domestic  arrangement  than  those  of  appellees^,  are  along  said 
highway  where  the  new  fence  was  erected.    It  is  not  material 
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whether  there  was  any  evidence  to  support  this  finding  or 
not,  for  the  reason  that  if  said  finding  was  eliminated  or  dis- 
regarded the  conclusions  of  law  stated  by  the  court  would 
not  be  affected  thereby.  The  fact  that  said  obstruction  in- 
jured others  in  like  manner  and  degree  as  appellees  is  imma- 
terial so  long  as  the  injury  was  peculiar  to  them,  and  did  not 
embrace  the  public  in  general.  M<)Cowan  v.  Whitesides^ 
31  Ind.  235. 

The  court  found  that  by  reason  of  said  obstruction  ingress 
to  and  egress  from  appellees'  premises  is  more  difficult  and 
dangerous,  and  requires  more  care  ind  time  in  effecting  a 
passage  through  said  gateway,  and  is  attended  with  more 
danger  of  breakage  and  other  lo8%.  Appellant  insists  that 
the  evidence  does  not  warrant  this  finding.  Witnesses  testi- 
fied that  in  driving  out  at  the  ga^  horses  were  not  disposed 
to  approach  near  the  new  fenco  on  account  of  the  barbed 
wire  along  the  top  thereof,  that  they  had  to  drive  carefully 
with  a  wagon,  and'  back,  to  get  out  through  the  gate  into  the 
highway  without  cramping  the  wagon,  and  that  in  hauling 
posts  and  com  through  said  gate  they  could  hardly  get  in 
and  out,  and  that  in  driving  through  with  hay-ladders  loaded 
with  straw  or  hay  the  hind  wheels  or  ladders  would  gener- 
ally catch  on  the  posts,  and  that  they  had  trouble  nearly 
every  time  in  getting  cut;  that  they  broke  corners  off  of 
hay-ladders  in  going  in,  often  had  to  lift  the  end  of  the 
wagon  over  to  get  in;  that  they  did  not  believe  one  coidd  get 
through  with  hay-ladders  unless  they  were  narrow;  that 
an  engine,  clover-huUer,  and  wagon  attached  went  in  and 
out  at  said  gate,  except  th&t  they  had  to  lift  the  wagon 
around  as  they  w^ent  in  and  also  as  they  went  out;  that,  if  the 
highway  had  not  been  obstructed,  they  would  have  had  a 
turning  way  at  the  gate  of  about  forty  feet,  and  that  the 
distance  from  the  gate  to  the  new  fence  was  only  about 
twenty-four  feet. 

One  witness  testified  that  he  "had  hay-ladders  on  a  wagon 
coupled  sixteen  feet  long,  and  got  fast  in  going  in  at  the 
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gate";  that  he  ^'could  have  got  in  had  the  gate  been  twelve 
or  thirteen  feet  wide;  that,  if  the  highway  had  remained  its 
former  width,  one  could  turn  in  at  the  gate  all  right;  that 
when  he  pulled  up  across  the  gateway,  and  turned  and 
Lacked,  he  pulled  in  without  striking  the  posts;  that,  if  the 
highway  had  remained  its  former  width,  one  could  turn  in 
at  the  gate  without  difficulty."  While  there  is  some  con- 
flict in  the  evidence  as  to  the  facts  stated  in  said  finding, 
there  is  evidence  which,  if  true,  sustains  the  same.  In  such 
case  this  court  cannot  weigh  the  evidence.  There  was  evi- 
dence that  a  gate  ten  feet  wide  was  sufficient  to  enable 
vehicles,  loaded  and  unloaded,  to  pass  to  and  from  said  farm 
through  said  gate  without  danger  or  difficulty,  if  the  road 
had  remained  as  it  w^as  before  the  new  fence  was  built. 
Appellant's  unlawful  act  in  obstructing  said  highway  im- 
posed no  duty  on  appellees  to  erect  a  gate  of  any  greater 
width  than  would  have  been  necessary  if  the  obstruction  had 
not  been  erected,  and  the  highway  had  remained  its  original 
width.  If  appellees  had  left  an  opening  twenty  or  twenty- 
five  feet  wide  where  the  gate  was,  they  might  have  passed  to 
and  from  their  farm  without  danger  or  difficulty  if  said 
highway  had  been  obstructed  so  that  it  was  only  fifteen  feet, 
or  even  less,  in  width  at  that  point;  but  such  fact  does  not 
require  appellees  to  provide  such  an  opening.  They  have 
the  right  to  improve  their  farm  the  same  as  if  appellant  had 
not  unlawfully  obstructed  said  highway,  as  found,  and  if, 
when  they  do  so,  their  means  of  access  is  materially  impaired 
or  interfered  with  by  said  obstruction,  they  are  entitled  to 
maintain  an  action  therefor. 

Appellants  urge  that  the  court  erred  in  admitting  evidence 
of  damages  to  said  farm  on  the  theory  that  said  obstruction 
was  permanent.  If  such  evidence  was  admitted,  it  was 
harmless,  for  the  reason  that  the  court  assessed  the  damages 
at  $25  up  to  the  commencement  of  this  action,  on  the  theory 
that  the  obstruction  was  not  permanent,  but  temporary.  The 
trial  court,  in  assessing  the  damages  up  to  the  commence- 
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ment  of  this  action,  followed  the  rule  declared  in  Indianay 
etc.,  R.  Co.  V.  Eberle,  110  Ind.  542,  551;  City  of  Ft.  Wayne 
v.  Hamilton^  132  Ind.  487,  493.  It  was  proper,  however, 
for  the  court  to  admit  evidence  concerning  the  effect,  if  any, 
the  continuance  of  the  obstruction  would  have  in  diminish- 
ing the  value  of  appellees'  land.  Objection  is  made  by 
appellant  to  evidence  admitted  by  the  court,  on  the  ground 
that  the  same  was  outside  the  issues,  and  that  without  said 
evidence  the  damages  assessed  are  excessive.  If  said  evi- 
dence and  any  finding  predicated  thereon  is  disregarded, 
the  conclusions  of  law  would  be  the  same.  There  was  evi- 
dence within  the  issues  in  the  cause  which  sustains  the 
amount  of  damages  assessed. 

It  is  urged  that  the  court  erred  in  overruling  the  motion 
of  appellant  Martin  to  modify  the  judgment.  Such  motion 
and  the  ruling  thereon  can  only  be  made  a  part  of  the 
record  by  a  bill  of  exceptions  or  order  of  court.  Ewbank's 
Manual  §26  p.  31;  HamricJc  v.  Loring,  147  Ind.  229,  232, 
and  cases  cited.  As  counsel  for  said  appellant  have  not  indi- 
cated the  page  and  line  where  said  motion  and  the  ruling 
thereon,  if  any,  are  made  a  part  of  the  record  by  a  bill  of 
exceptions  or  order  of  court,  we  assume  that  the  same  were 
not  so  made  a  part  of  the  record.  State  v.  Winstandleyy 
161  Ind.  495,  501,  502.  The  record,  therefore,  presents  no 
question  concerning  the  correctness  of  the  action  of  the 
court  in  overruling  said  motion.  •  Finding  no  available  error 
in  the  record,  the  judgment  is  affirmed. 


ROUSH  ET  AL.    V.    ROUSH. 


'iIt  m      P^  l^'*'^-    ™^  Ja^  10*  ^^^'     Rehearing  denied  May  9,  1900.J 
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Verdict. — Ecuementa. — Quieting  Title, — A  yerdict  in  an  action  to 
quiet  title  to  an  easement  in  a  way,  and  to  remove  obstructions 
placed  there  by  defendants,  that  the  jury  find  for  the  plaintiff,  that 
aaid  obstruction  should  be  removed  and  plaintiff's  easement  in  the 
alley  quieted,  and  that  they  find  against  defendants  on  their  cross- 
complaint,  is  a  general  verdict,  determining  all  of  the  material  is- 
sues in  favor  of  plaintiff,    pp,  665,  666, 

INTBRROOATORIES  TO  JuRY. — Oenercd  Ferdic^—Con/Iic*.— Answers  to 
interrogatories  cannot  be  aided  by  any  presumptions  or  intendments 
as  against  a  general  verdict,    p.  666. 

8AVX.  —  Oeneral  Verdict. — E<uefnent8.—Quieting  Title.-^ An  answer  to 
an  interrogatory  in  an  action  to  quiet  title  to  an  easement  in  a  way 
and  to  remove  an  obstruction  placed  there  by  defendants  that  the 
parties  under  whom  plaintiff  claimed  title  had  conveyed  the  right 
of  way  over  the  same  strip  of  ground  to  a  third  party  is  not  in 
irreconcilable  conflict  with  a  general  verdict  for  plaintiff,    p.  666, 

CoviTRAcrrs.—Construction  by  Parties.— "Where  parties  have  by  their 
acts  and  conduct  given  their  contract  a  certain  construction,  the 
courts  will,  ordinarily,  adopt  that  construction,    pp.  569,  670. 

EASEiiSMT8.—2Acen«e.— Where  the  owners  of  real  estate  abutting  an 
alley  erected  buildings  and  made  improvements  on  the  real  estate 
with  reference  to  the  alley,  with  the  knowledge  of  each  other,  they 
cannot  be  deprived  of  the  use  thereof  although  they  had  merely  a 
license  to  use  the  way.    p.  670. 

EviDBNOB. —^ie^ing  Title.'-'Eaaemente.'-Jn  an  action  to  quiet  title 
to  an  easement  in  a  way  alleged  to  have  been  located  by  deeds,  evi- 
dence as  to  the  number  of  years  the  way  had  been  used,  as  such,  was 
properly  admitted  for  the  purpose  of  showing  the  construction 
given  the  deeds  by  the  parties  and  those  holding  under  them,  al- 
though it  was  not  alleged  that  plaintiff  had  title  to  the  way  by 
prescription,    pp.  671,  67 t. 

TEHAL.—AdmisBion  of  Evidence. — It  is  within  the  discretion  of  the 
court  to  admit  original  testimony  after  the  evidence  and  argument 
have  been  closed,  and  a  cause  will  not  be  reversed  for  that  reason 
unless  it  clearly  appears  that  such  discretion  was  abused,    p.  672. 

Misconduct  of  CojjSBVL.—Inatructions. — ^The  refusal  of  the  court 
specifically  to  instruct  the  jury  to  disregard  a  remark  made  by 
counsel  was  not  error,  where  the  jury  were  instructed  generally  not 
to  pay  any  attention  to  side  remarks  in  the  case,    pp,  67 S,  673. 

Instructions.— HarmZe««  ^rror.— Available  error  cannot  be  predi- 
cated upon  the  action  of  the  court  in  giving  or  refusing  to  give 
instructions  where  the  answers  to  interrogatories  show  that  the 
oouplaining  party  was  not  injured  thereby,   p,  67S. 
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From  the  Huntington  Circuit  Coiirt.     Afjirmed. 

J.  B.  KenneTy  U.  S.  Lesh  and  B.  M.  Gobhy  for  appellants. 
James  C.  Branyan  and  John  S.  Branyan,  for  appellee. 

Monks,  J. — Appellee  brought  this  action  to  quiet  her  title 
to  an  easement  in  a  way  ten  feet  wide  on  the  north  side  of 
her  real  estate,  and  to  remove  an  obstruction  placed  there  by 
appellants.  Appellants'  demurrer  to  the  complaint  was  over- 
ruled. Appellants  filed  a  cross-complaint  alleging  that  they 
and  their  grantors  had  been  in  quiet,  peaceable,  exclusive, 
and  uninterrupted  possession  of  the  real  estate  in  dispute  for 
more  than  twenty  years  before  the  commencement  of  the 
action,  and  asking  that  their  title  thereto  be  quieted.  The 
case  was  put  at  issue,  and  a  trial  thereof  by  the  court  resulted 
in  a  finding  and  judgment  in  favor  of  appellee.  Appellants 
obtained  a  new  trial  as  of  right,  and  the  cause  was  tried  by 
a  jury,  and  a  general  verdict  returned  in  favor  of  appellee. 
Answers  to  interrogatories  submitted  by  the  court  were  also 
returned  with  the  general  verdict.  Over  a  motion  by  appel- 
lants for  a  judgment  on  the  interrogatories,  notwithstanding 
the  general  verdict,  and  a  motion  for  a  new  trial,  judgment 
was  rendered  on  the  verdict  in  favor  of  appellee. 

The  assignment  of  errors  calls  in  question  the  action  of  the 
court  in  overruling  the  demurrer  to  the  complaint,  appel- 
lants' motion  for  a  judgment  on  the  answers  to  the  inter- 
rogatories, notwithstanding  the  general  verdict,  and  appel- 
lants' motion  for  a  new  trial. 

It  is  alleged. in  the  complaint,  among  other  things,  "that 
appellee  and  her  husband,  under  whom  she  holds  title,  have 
owned  certain  real  estate  [describing  it]  for  more  than 
twenty-seven  years,  and  for  more  than  twenty-five  years 
there  has  been  an  alley,  ten  feet  wide,  along  the  north  side 
thereof,  between  the  lands  of  appellee  and  the  lands  owned 
by  appellants,  dedicated  by  deed;  that  said  alley  has  been 
open  and  used  by  appellee  and  appellants  for  more  than 
twenty-five  years,  and  a  fence  run  along  each  side  thereof. 
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and  buildings  have  been  erected,  and  improvements  made 
Avith  reference  to  whei*e  it  is  now  and  has  been  for  twenty- 
five  years,  and  the  same  lias  been  used  by  the  owners  of  said 
lands  as  an  appurtenant  way  during  said  time,  and  by  others 
for  egress  and  ingress,  and  is  necessary  to  the  enjoyment  and 
iiFO  of  their  said  properties,  and  was  there  located  by  deed 
of  the  parties  under  whom  appellants  claim  title  for  more 
than  twenty-five  years  last  past,  and  was  so  of  record  when 
appellant,  Matilda  Roush,  purchased  the  land  which  she 
has  on  the  north  side  of  said  alley;  and  that  said  alley  was 
there  located,  opened,  and  used  when  she  and  her  husband 
entered  into  the  possession  thereof,  as  they  well  knew." 
Said  allegations  show  that  appellee,  as  the  owner  of  real 
estate  abutting  on  said  way,  was  entitled  to  the  use  of  the 
same,  and  therefore  entitled  to  have  the  obstruction  placed 
there  by  appellants  removed.  If  appellants  desired  said 
allegations  made  more  specific  and  certain  in  any  way,  a 
motion  to  make  more  specific,  and  not  a  demurrer  for  want 
of  facts,  was  the  remedy. 

It  is  next  in&«isted  by  appellants  that  the  court  erred  in 
overruling  their  motion  for  a  judgment  in  their  favor  on  the 
answers  to  the  interrogatories.  Appellants  claim  that  "the 
verdict  is  not  a  general  verdict,  but  only  finds  a  few  facts 
specially."  The  verdict  is  as  follows:  "We  the  jury  find 
for  the  plaintiff  against  the  defendants,  that  they  have  ob- 
structed the  alley  described  in  the  complaint,  that  said  ob- 
struction should  be  abated  and  r:  moved  therefrom,  and  that 
plaintiff's  easement  in  said  alley  should  be  quieted  thereto, 
and  we  find  for  plaintiff  against  defendants,  on  the  cross- 
complaint.  [Signed]  E.  Brightmore,  Foreman  of  Jury."  The 
part  of  the  verdict  which  precede <  the  first  punctuation  mark 
is  a  general  finding  in  favor  of  appellee  against  appellants. 
Then  follows  a  finding  as  to  the  obstniction  of  the  alley,  and 
that  the  same  should  be  removed,  which  is  f  oUowr  d  by  a  gen- 
eral finding  in  favor  of  appellee  and  against  appellants  on 
their  crossrcomplaint.  Tlie  verdict  is  clearly  a  general  one  de- 
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termining  all  material  issues  in  favor  of  appellee,  and,  unless 
the  answers  of  the  jury  to  the  interrogatories  are  in  irrecon- 
cilable conflict  therewith,  the  court  did  not  err  in  overruling 
appellants'  motion  for  a  judgment  in  their  favor.  Gonsoli- 
dated  Stone  Co.  v.  Summit,  152  Ind.  297,  300,  and  cases 
cited. 

Appellants  call  attention  to  one  interrogatory  only,  which 
they  claim  is  in  conflict  with  the  general  verdict.  This  inter- 
rogatory sets  out  what  purports  to  be  a  copy  of  a  deed  made 
by  Charles  Bickle  and  Anton  Boush  in  1868,  conveying  to 
William  and  James  Ewing  the  right  of  way  over  a  strip  of 
ground  ten  feet  w'ide  on  out  lot  two  in  the  original  plat  of 
the  town  of  Huntington,  describing  it;  the  east  end  of  said 
strip  being  the  west  end  of  the  right  of  way  conveyed  by 
said  Ewings  to  said  Koush  and  Bickle,  and  the  west  end 
thereof,  Cherry  street.  The  jury  found  in  answer  to  said 
interrogatory  that  said  deed  was  executed  and  delivered  by 
the  grantors  to  the  grantees  named  therein  on  November  29, 
18G8.  The  rule  is  that  answers  to  interrogatories  cannot 
be  aided  by  any  presumption  or  intendments,  but  that  all 
reasonable  presumptions  must  be  indulged  in  favor  of  the 
general  verdict.  Consolidated  Stone  Co.  v.  Summit,  supra, 
p.  301,  and  cases  cited.  Under  the  rule  stated,  the  fact  that 
such  a  deed  was  executed  is  not  in  irreconcilable  conflict 
with  the  general  verdict. 

It  is  next  insisted  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  first  and  second  causes  for  a 
new  trial  are,  that  the  verdict  is  not  sustained  by  sufficient 
evidence,  and  that  the  same  is  contrarv  to  law.  While  there 
is  a  conflict  in  the  evidence  as  to  some  of  the  facts,  there  is 
evidence  which  shows  that  out  lot  two  in  the  original  plat 
of  the  town  of  Huntington  abuts  upon  Jefferson  street  on 
the  east  and  Cherry  street  on  the  west;  that  a  part  of  said 
out  lot,  132  feet  north  and  south,  abutting  on  Jefferson 
street  and  extending  back  the  same  width  140  feet  and 
three  inches,  was,  on  and  before  November  29,  1868,  the 
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property  of  James  and  William  Ewing,  the  north  half 
thereof  being  the  property  of  James,  and  the  south  half 
being  the  property  of  William;  that  the  part  of  said  out 
lot  immediately  west  of  the  part  belonging  to  the  Ewings, 
being  132  feet  north  and  south,  and  extending  from  the 
Ewing  property  west  to  Cherry  street,  was,  on  and  before 
said  date  aforesaid,  the  property  of  Charles  Bickle  and 
Anton  Roush,  seventy-three  feet  off  of  the  north  sidie  of  said 
tract  belonging  to  said  Bickle,  and  the  remainder,  being 
fifty-nine  feet  off  of  the  south  side,  belonging  to  said  Roush. 
The  deed  to  Anton  Roush  for  said  fifty-nine  feet  was  exe- 
cuted  in  1867  by  Tuisch  and  wife,  and  immediately  below 
the  description  of  the  real  estate  it  contained  the  following 
provision:  "And  said  party  is  to  grant  a  right  of  way  on 
the  north  side  of  said  fifty-nine  feet,  to  be  five  feet  wide,  for 
an  alley."  The  north  line  of  a  way  ten  feet  wide — ^five  feet 
on  each  side  of  the  line  between  the  real  estate  of  appellants 
and  appellee, — extending  from  Cherry  street  to  the  west 
boundary  of  the  real  estate  of  the  Ewings,  would  be  seven 
feet  south  of  the  north  line  of  the  way  on  the  line  between 
the  real  estate  of  the  Ewings  as  described  in  their  deed  to 
Bickle  and  Roush,  and  this  would  only  leave  a  space  of  three 
feet  between  the  north  line  of  such  way  on  appellants'  and 
appellee's  real  estate  and  the  south  line  cf  the  way  on  the 
Ewings'  real  estate  to  pass  through.  A  way  so  opened  from, 
Jefferson  street  to  Cherry  street  could  only  be  used  by  per- 
sons on  foot  and  on  horseback,  on  account  of  the  width  being 
only  three  feet  where  said  ways  would  meet  if  so  opened. 
The  four  parties,  for  the  purpose  of  having  a  private  way 
extending  from  Jefferson  street  to  C^herry  street,  so  that  it 
could  be  used  for  ingress  and  egress  to  and  from  the  real 
estate  abutting  thereon,  on  November  29,  1868,  executed 
two  deeds.  One  was  executed  by  James  and  William  Ewing 
to  Charles  Bickle  and  Anton  Roush,  conveying  to  them  the 
right  of  way  over  a  strip  ten  feet  wide  running  from  Jeffer- 
son street  west  140  feet  and  three  inches,  one-half  of  said 
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way  to  be  on  each  side  of  tlie  line  dividing  the  lands  of 
James  and  William  Ewing,  "said  right  of  way  to  be  used 
by  said  Eoush  and  Bickle  for  ingress  and  egress  to  and 
from  their  property  at  the  west  end  of  said  strip,  on  foot  or 
horseback  or  with  empty  wagons,  but  said  grantees  are  not 
to  pass  over  said  strip  with  loaded  wagons  or  drays."  The 
deed  from  Bickle  and  Eoush  to  the  Ewings  conveyed  a  right 
of  way  ten  feet  wide  commencing  at  the  west  end  of  the 
way  conveyed  by  said  Ewings  to  Bickle  and  Koush,  the 
center  of  which  way  was  sixty-six  feet  south  of  the  north 
line  of  said  out  lot  two,  and  running  from  said  point  in  a 
westerly  direction  to  a  point  on  the  west  line  of  said  out  lot 
on  Cherry  street  seventy-three  feet  south  of  the  northwest 
comer  of  said  out  lot,  said  strip  "to  be  used  by  said  Ewings 
for  the  purpose  of  ingress  and  egress  to  and  from  their  said 
property  at  the  east  end  of  said  strip,  on  f  oot^  on  horseback, 
and  with  empty  wagons,  but  the  said  grantees  are  to  have  no 
right  to  pass  over  the  said  strip  with  loaded  wagons>  carts,  or 
drays."  The  way  described  in  said  deeds  was  open  from 
Jefferson  to  Cherry  street,  and  was  fenced  on  each  side 
from  Cherry  street  east  to  the  west  end  of  the  way  described 
in  the  deed  from  Ewings  to  Bickle  and  Boush,  when  said 
deeds  were  executed,  and  has  been  used  at  all  times  since — 
a  period  of  more  than  twenty-five  years — as  a  private  way 
•for  the  benefit  of  the  real  estate  abutting  thereon,  and  the 
owners  and  occupants  of  said  real  estate,  until  1895,  when 
it  was  obstructed  by  appellants  building  a  fence  therein 
without  the  consent  of  the  other  owners  of  the  real 
estate  abutting  on  said  way.  A  part  of  the  time  the  Ewings 
have  maintained  gates  or  bars  across  said  way  at  the  eastern 
and  western  boundaries  of  their  said  real  estate,  and  the 
owners  of  the  real  estate  abutting  on  said  way  west  to  Cherry 
street  have  maintained  a  gate  across  said  way  at  Cherry 
street  during  a  part  of  the  time  since  the  execution  of  said 
deeds  in  1868.  No  gates  or  bars  have  been  maintained 
across  said  way  at  any  time  for  the  last  five  years.    Said  way 
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so  located,  opened,  and  used,  has  been  recognized  as  the 
boundary  line  by  the  owners  of  said  real  estate  since  the 
execution  of  said  deeds  in  1868.  Buildings  have  been 
erected  and  improvements  made  upon  the  real  estate  abut- 
ting upon  said  way  with  reference  to  the  same  and  its  loca- 
tion and  use.  On  May  13,  1875,  John  Roush  and  wife 
executed  a  deed  conveying  to  appellant,  Matilda  Roush,  that 
part  of  said  out  lot  two  which  was  owned  by  Charles  Bickle 
in  1868,  when  the  deeds  for  said  way  were  made,  which,  deed 
reserved  five  feet  for  an  alley  along  the  south  side  thereof. 
Anton  Roush  died  testate  in  1895,  and  by  his  will,  which 
was  duly  admitted  to  probate,  he  devised  his  part  of  said 
out  lot  two  to  appellee  during  her  life. 

Substantially  the  same  facts  concerning  said  way  "^ere 
found  by  the  jury  in  answer  to  the  interrogatories  submitted 
by  the  court.  Under  said  facts  appellee  was  clearly  entitled 
to  use  said  way,  and  appellants  were  guilty  of  an  actionable 
wrong  in  obstnicting  the  same. 

The  deed  executed  by  Bickle  and  Roush  and  the  deed 
executed  by  the  Ewings  must  be  construed  together  as  one 
instrument  in  the  light  of  the  surroundings  of  the  parties 
and  the  facts  and  circumstances  of  the  case,  and,  when  so 
construed,  it  is  clear  that  the  said  wav  from  Jefferson  street 
to  Cherry  street  was  appurtenant  to  the  real  estate  abutting 
thereon,  and  that  the  same  was  to  be  used  as  a  means  of 
ingress  to  and  egress  from  said  real  estate,  subject  to  the 
limitations  mentioned  in  said  deeds.  Moreover,  the  parties 
who  executed  said  deeds,  and  those  holding  under  them,  by 
their  acts  and  conduct  in  fencing  said  way  on  each  side 
thereof,  and  using  the  same  from  1868  to  1895,  a  period  of 
twenty-seven  years,  for  ingress  to  and  egress  from  said  real 
estate  abutting  thereon,  and  erecting  buildings  ori  and 
improving  said  real  estate  with  reference  to  said  way,  have 
so  construed  said  deeds.  The  ordinary  rule  is  that  where 
parties  have,  by  their  acts  and  conduct,  given  their  contract 
a  certain  construction,  the  courts  will  adopt  that  construe- 
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tion.  Bever  v.  Bever,  144  Ind.  157,  164;  Frazier  v.  Myers, 
132  Ind.  71,  72,  and  cases  cited;  Ingle  v.  Norrington,  126 
Ind.  174,  176;  Louisville^  etc.,  R.  Co.  v.  Reynolds,  118  Ind. 
170,  173;  Dwenger  v.  Geary,  113  Ind.  106,  122,  and  cases 
cited;  Lyhs  v.  Lescher,  108  Ind.  382,  385,  386;  Johnson 
V.  Gibson,  78  Ind.  282;  Childers  v.  First  Nat.  Bank,  147 
Ind.  430,  436.  Said  way  cannot,  therefore,  be  closed  or 
obstructed  without  the  consent  of  all  of  said  owners.  More- 
over, while  using  said  way,  and  on  the  faith  thereof,  they 
have  erected  buildings  and  made  improvements  on  said 
abutting  real  estate  with  reference  to  said  way  with  the 
knowledge  of  each  other,  and  under  such  circumstances  the 
abutting  owners  cannot  be  deprived  of  the  use  thereof 
without  their  consent,  even  though  said  deeds  were  merely 
a  license  to  use  said  way,  or  there  was  a  mere  oral  license  to 
use  said  way.  Robinson  v.  ThrailJcill,  110  Ind.  117,  118, 
and  cases  cited;  Joseph  v.  Wild,  146  Ind.  249,  253,  254, 
and  cases  cited;  Noble  v.  Sherman,  151  Ind.  573,  574; 
RericJc  v.  Kern  (Pa.),  14  Serg.  &  Raw.  267,  16  Am.  Dec 
497,  and  note  pp.  501-506. 

It  will  be  observed  that  the  deed  of  Tuisch  and  wife  to 
Anton  Roush  does  not  reserve  five  feet  oflP  of  the  north  side 
of  the  real  estate  conveyed  for  an  alley,  but  only  provides 
that  "said  party  is  to  grant  a  right  of  way  on  the  north 
side  of  said  fifty-nine  feet  to  be  five  feet  wide,  for  an  alley." 
At  the  time  the  deed  was  executed,  Bickle  was  the  owner 
of  the  part  of  said  out  lot  two  immediately  north  of  the  part 
conveyed  by  said  deed  to  Roush.  It  is  not  shown  that 
Tuisch,  the  grantor,  ever  demanded  of  Roush  that  he  grant 
or  give  a  right  of  way  on  the  north  side  of  the  fifty-nine 
feet  conveyed  to  him,  and  there  is  no  evidence  in  the  record 
showing  that  any  other  person  had  any  right  to  demand  such 
a  grant,  or  the  right  to  use  said  strip  of  five  feet.  The  fact 
that  such  a  provision  was  contained  in  said  deed  does  not 
change  the  legal  eflFect  of  the  two  deeds  for  said  way,  or  the 
construction  given  them  by  the  acts  of  the  parties  in  open- 
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ing^  using,  and  fencing  the  same  on  both  sides  as  described 
in  said  deeds,  and  in  improving  the  said  real  estate  with 
reference  to  said  way. 

The  deed  to  Matilda  Eonsh  for  the  part  of  said  out  lot 
conveyed  to  her  was  executed  in  1875,  long  after  the  deeds 
for  said  way  were  made  and  recorded,  and  after  the  same 
had  been  opened  and  the  fences  built;  and  the  reservation  of 
the  five  feet  along  the  south  side  for  an  alley  can  in  no  way 
affect  the  wav  as  then  located  and  used.  Whatever  title 
said  appellant  acquired  to  said  real  estate  under  said  deed 
was  subject  to  the  way  existing  thereon  at  the  time  of  said 
purchase.  Bales  v.  PidgeoUy  129  Ind.  548;  Ellis  v.  Bassetty 
128  Ind.  118;  Fankhoner  v.  Corder,  127  Ind.  164.  More- 
over, the  use  of  said  way  by  the  abutting  owners  as  it  existed 
when  said  appellant  received  her  deed  continued  until  appel- 
lants obstructed  the  same  in  1895.  It  follows,  therefore^ 
that  the  verdict  is  sustained  by  sufficient  evidence,  and  the 
same  is  not  contrary  to  law. 

A  number  of  causes  assigned  for  a  new  trial  on  account 
of  the  admission  of  evidence  over  appellants'  objections  are 
predicated  upon  the  theory  that  appellee  and  those  under 
whom  she  holds  acquired  no  interest  in  the  way  conveyed  by 
said  deeds,  or  by  virtue  of  the  location  and  use  of  said  way, 
and  the  improvement  of  her  real  estate  with  reference  to 
said  way.  What  we  have  said  concerning  said  deeds  and  the 
facts  established  by  the  evidence  disposes  of  all  such  causes 
for  a  new  trial. 

Several  causes  for  a  new  trial  call  in  question  the  action 
of  the  court  in  allowing  witnesses  to  testify,  over  appel- 
lants' objection,  to  the  number  of  years  said  way  had 
been  used  as  such.  This  was  not  error,  although  it  was  not 
alleged  in  the  complaint  that  appellee  had  title  to  said  way 
by  prescription.  Under  the  allegations  of  the  complaint, 
appellee  had  the  right  to  prove  the  length  of  time  said  way 
had  been  used  as  such,  that  the  same  had  been  fenced  on 
each  side,  where  the  fences  were  located,  and  all  other  facts 


572  SUPREME  COURT  OP  INDIANA, 

Roush  v.  Roush. 

heretofore  stated  as  having  been  proved  by  evidence  in  the 
eauae.  Such  evidence  was  proper  to  show  the  construction 
given  said  deeds  bv  the  parties  and  those  holding  under 
them,  as  well  as  for  other  purposes.  The  twelfth,  thirteenth, 
fourteenth  and  fifteenth  causes  for  a  new  trial  call  in  ques- 
tion the  action  of  the  court  in  permitting  witnesses  called 
after  appellants  had  closed,  their  evidence  to  testify  to 
certain  facts  which  it  is  clain^ed  were  only  admissible  in 
chief.  It  is  not  necessary  to  decide  whether  or  not  such 
evidence  was  original  or  rebuttal  in  its  character,  because 
it  was  within  the  discretion  of  the  trial  court  to  admit  origi- 
nal testimony,  even  after  the  evidence  and  argument  have 
been  closed,  and  a  cause  will  not  be  reversed  for  that  reasoa 
unless  it  clearly  appears  that  such  discretion  was  abused. 
Kahlenbeck  v.  State,  119  Ind.  118, 122, 123,  and  cases  cited; 
McNutt  V.  McNutt,  116  Ind.  545,  665,  2  L.  R,  A.  372; 
Siipp  V.  Clamany  123  Ind*  532,  538.  The  record  does  not 
disclose  any  abuse  of  discretion  in  admitting  said  evidence. 
At  the  close  of  the  evidence  in  the  case,  as  the  jury  was 
about  to  be  sent  to  view  the  premises,  appellee's  counsel 
said:  "We  want  to  ask  Mr.  Roush  one  question  as  to 
whether  he  has  not  been  digging  there  in  that  alley  this 
morning,  and  if  it  was  not  for  the  purpose  of  manufactur- 
ing testimony?"  Counsel  for  appellants  thereupon  moved 
the  court  to  instruct  the  jury  that  the  remark  made  by  coun- 
sel for  appellee  should  be  disregarded  by  them.  The  court 
said:  ^T  have  instructed  the  jury  that  they  should  not  pay 
any  attention  to  side  remarks  in  the  case."  Appellants  then 
moved  the  court  specifically  to  instruct  the  jury  to  disre- 
gard the  remark  just  made  by  appellee's  counsel,  and  the 
court  failing  to  give  such  specific  instruction  api>ellants 
excepted.  This  ruling  of  the  court  is  assigned  as  a  cause 
for  a  new  trial.  The  instruction  given  called  the  attention 
of  the  jurors  to  the  fact  that  he  had  already  instructed 
them  to  pay  no  attention  to  such  remarks,  and,  in  effect, 
repeated  this  instruction  to  thenu       This  was  clearly  as 
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specific  and  effective  as  to  have  instructed  the  juyy  to  dis- 
regard the  remark.  The  instruction  of  the  court  was  suf- 
ficient to  counteract  the  harmful  effect,  if  any,  of  said 
remark,  for  we  must  presume  that  the  jurors  were  men  of 
average  common  sense  and  ordinary  intelligence,  and  that 
they  understood  and  obeyed  said  instruction. 

The  correctness  of  each  instruction  given  to  the  jury  and 
the  action  of  the  court  in  refusing  to  give  each  of  certain 
instructions  requested  by  appellants  are  severally  challenged 
by  a  number  of  causes  assigned  for  a  new  trial.  Such  of 
said  causes  as  are  not  disposed  of  by  what  we  have  said 
concerning  the  deeds  for  said  way,  and  the  construction 
given  thereto  by  the  acts  and  conduct  of  the  parties,  and 
the  evidence  being  sufficient  to  support  the  verdict,  are 
not  available,  because  the  answers  of  the  jury  to  the  in- 
terrogatories submitted  to  them  show  that  appellants  were 
not  injured  by  the  giving  or  refusal  to  give  any  of  such 
instructions.  Under  such  circumstances,  errors  in  giving 
or  refusing  to  give  instructions  are  harmless,  and  therefore 
furnish  no  ground  for  reversal.  Sievers  v.  Peters,  etc^  Co., 
151  Ind.  642,  662;  Ricketh  v.  Harvey,  106  Ind.  564; 
Cline  V.  Lindsey,  110  Ind.  337,  348;  Moore,  Adm.,  v. 
Lynn,  79  Ind.  299;  Cleveland,  etc.,  R.  Co*  v.  Newell,  104 
Ind.  264,  272,  273,  54  Am.  Rep.  312. 

It  follows  that  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Judgment  affirmed. 


Whitney  r.  The  State. 
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EtYiDENOE.^Objectwn8. — ^Where  an  objection  is  sustained,  if  it  ap- 
pears that  the  evidence  was  inadmissible  for  any  reason,  and  the 
decision  excluding  it  was  correct,  it  makes  no  difiference  whether 
the  ground  of  objection  was  sufficient  or  not.    pp.  677,  678, 

Criminal  Law. — Evidence. — Cross-Examination. — A  question  asked 
a  witness  for  the  State  on  cross-examination  for  the  purpose  of 
showing  the  ill  feeling  of  the  witness  and  his  associates  toward  de- 
fendant **Isn't  it  a  fact  that  you  boys  have  got  it  in  for  defendant?" 
was  incompetent,  where  none  of  the  persons  supposed  to  be  hostile 
was  named  or  described  in  any  manner,  and  the  signification  of  the 
slang  phrase  was  not  explained  to  the  witness,    pp.  678,  679. 

EviDENOB. — Exception. — Offer  to  Prove. — In  order  to  save  an  excep- 
tion to  the  ruling  of  the  court  excluding  an  answer  to  a  question 
propounded  to  a  witness,  a  statement  must  be  made  to  the  court  of 
the  testimony  the  witness  would  give  if  permitted  to  answer  the 
question,  before  a  ruling  is  made  on  such  objection,  and  an  excep- 
tion reserved  to  the  ruling  at  the  time  it  is  made.    pp.  679,  680, 

Instructions. — Refusal  to  Give. — ^Available  error  cannot  be  predi- 
cated upon  the  action  of  the  court  in  refusing  to  give  certain 
instructions  where  the  substance  of  each,  so  far  as  it  stated  the  law 
correctly,  was  fully  given  in  the  charge  of  the  court,    pp.  681,  68t. 

New  Trial. — Newly  Discovered  Evidence.— A.  new  trial  will  not  be 
granted  on  account  of  newly  discovered  evidence,  where  such  evi- 
dence is  intended  only  for  the  purpose  of  impeachment,    p.  68t. 

Same. — Newly  Discovered  Evidence. — Where  in  an  application  for  a 
continuance  on  account  of  the  absence  of  a  witness  the  defendant 
stated  in  an  affidavit  filed  in  support  of  the  application  what  he 
expected  to  prove  by  the  absent  witness,  a  new  trial  will  not  be 
granted  on  account  of  newly  discovered  evidence  of  such  witneas^ 
p.  683. 

From  the  Marion  Criminal  Court.     Affirmed.  % 

Frank  Hendricks,  for  appellant. 

Wm.  L.  Taylor,  Attorney-General,  Merrill  Moores  and 
C.  C.  Hadley,  for  State. 

DowLiNG,  J. — The  indictment  in  this  case  charged  the 
appellant  with  an  assault  and  battery  with  the  intent  to 
commit  murder  in  the  first  degree.  The  appellant  pleaded 
not  guilty,  and,  upon  a  trial  by  a  jury,  was  convicted  of 
the  felony  set  out  in  the  indictment.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  judgment  was  rendered 
on  the  verdict. 
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The  error  assigned  is  the  decision  of  the  court  overruling 
the  motion  for  a  new  trial. 

The  grounds  of  the  motion  argued  by  counsel  for  appel- 
lant relate  to  rulings  upon  objections  made  by  the  State, 
and  sustained  by  the  court,  to  questions  asked  of  witnesses 
by  counsel  for  appellant;  to  instructions  given  and  refused; 
and  to  that  branch  of  the  motion  which  was  iounded  upon 
evidence  alleged  to  be  newly  discovered. 

The  facts  of  the  case  as  shown  by  the  proof  are,  briefly, 
these:  On  the  night  of  November  13,  1898,  the  appellant, 
who  was  a  youth  of  about  eighteen  years,  in  company  with 
a  crowd  of  other  boys  and  young  men,  was  following  a 
political  procession  through  the  streets  of  Indianapolis. 
Many  of  the  crowd  had  light  sticks,  or  thin  boards  torn  from 
orange  boxes,  in  their  hands,  and  some  rough  play  took 
place  in  which  they  struck  each  other  with  these  sticks  and 
boards.  Appellant  was  hit  on  the  head  with  a  broom  by 
some  one,  at  which  he  became  angry,  and  wrongfully  ac- 
cused one  Arthur  Braxton,  a  boy  of  sixteen  years,  of  the 
act.  Braxton  denied  the  charge,  and,  after  some  further 
altercation  in  which  appellant  used  threatening  language 
toward  Braxton,  the  parties  separated.  When  the  crowd 
had  proceeded  some  three  or  four  squares  from  the  place 
of  the  difficulty,  Braxton,  with  several  of  his  companions, 
sat^down  near  the  curbing  on  Market  street,  opposite  Tom- 
linson  Hall.  While  they  were  there,  appellant,  who  had 
passed  beyond  them  on  another  street,  came  back  to 
Braxton,  thrust  a  revolver  near  his  face  and  fired.  Braxton 
dodged,  and  the  first  shot  missed  him.  A  second  shot  struck 
Braxton  in  the  forehead,  and  came  out  near  his  ear.  A 
third  entered  his  left  side,  near  his  breast,  and  lo<lged  in 
his  back.  Appellant  attempted  to  discharge  two  more  bar- 
rels of  his  pistol  at  Braxton,  but  his  revolver  missed  fire, 
and  he  ran  away.  Braxton  was  severely  wounded,  and,  in 
consequence  of  his  injuries,  was  confined  in  a  hospital  two 
and  one-half  weeks.     The  appellant  testified  that  he  had 
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been  followed  by  a  crowd,  of  which  Braxton  was  <me,  and 
that  they  had  hit  him  with  sticks  and  stones.  To  escape 
from  this  attack^  he  said  that  he  had  taken  refuge  in 
English's  Hotel  (some  four  squares  from  Tomlinson  Hall), 
and  had  left  that  building  by  a  rear  entrance.  He  further 
testified  that  he  came  upon  Braxton  and  his  associates  when 
opposite  Tomlinson  Hall,  unexpectedly;  that  Braxton  im- 
mediately attacked  him  with  a  stick;  that  he  belieyed  he  was 
in  danger  of  great  bodily  harm;  and  that  he  shot  Braxton  in 
necessary  self-defense.  The  evidence,  however,  very  fully 
sustained  the  verdict,  and  no  question  is  made  as  to  its 
sufficiency. 

The  first  point  presented  by  counsel  for  appellant  is  that 
the  court  erred  in  sustaining  the  objection  of  the  State  to 
the  following  question,  asked  by  the  appellant  on  the  cross- 
examination  of  Charles  Smith,  a  witness  for  the  prosecu- 
tion: "I  will  ask  you  if  it  is  not  a  fact  that  you  and  another 
boy,  whose  name  I  do  not  now  recall,  on  the  24th  day  of 
September,  went  down  and  stoned  the  house  where  Heniy 
Whitney  was  staying,  at  his  brother's  house?" 

The  witness  had  previously  been  asked  whether  he  was 
friendly  to  the  appellant,  and  he  had  answered  that  he  was  a 
friend  of  both  parties.  It  is  argued  that  the  question  was 
competent  for  the  purpose  of  showing  that  the  witness  was^ 
in  fact,  hostile  to  the  appellant.  ^ 

It  it  undoubtedly  true,  as  stated  by  the  text-writers  upon 
evidence,  that  where  a  man's  liberty  or  his  life  depends 
upon  the  testimony  of  another,  it  is  of  infinite  importance 
that  those  who  are  to  decide  upon  that  testimony  should 
know  to  the  greatest  extent  how  far  the  witness  is  to  be 
trusted.  The  hostility  of  a  witness  toward  a  party  against 
whom  he  is  called  to  testify  is  always  a  circumstance  affect- 
ing his  credibility,  and  may  be  proved  by  any  competent 
evidence.  It  may  be  shown  by  the  cross-examination  of 
the  witness  himself,  or  other  witnesses  may  be  called,  who 
can  swear  to  facts  from  which  it  may  be  inferred.     It  is 
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said  that  it  is  not  a  collateral  fact  regarding  which  a  party 
is  bound  by  the  answer  of  the  witness  on  cross-examination. 
If  he  denies  that  he  entertains  any  hostility  of  feeling, 
other  witnesses  may  be  called  to  contradict  him.  But  where 
witnesses  are  so  called  to  discredit  another  witness^  the 
i-ide  requires  that  they  shdl  state  his  declarations  of 
unfriendly  or  hostile  feeling,  or  the  fa^ts  which  imply 
hostility.  They  cannot  be  permitted  to  state  their  own 
opinions,  or  conclusions,  on  the  subject  1  Greenl.  on  Ev., 
§455;  Scott  y.  State,  64  Ind.  400,  402;  29  Am.  &  Eng. 
Ency.  of  Law,  p.  772,  and  cases  cited  in  notes. 

In  People  v.  Brooks,  131  N.  Y.  321,  325,  30  K  E.  190, 
it  was  held  that  this  '^is  not  a  case  where  the  party  against 
whom  the  witness  is  called  is  seeking  to  discredit  him  by 
contradicting  him.  He  is  simply  seeking  to  discredit  him 
by  showing  his  hostility  and  malice;  and  as  that  may  be 
proved  by  any  competent  evidence  we  see  no  reason  for 
holding  that  he  must  first  be  examined  as  to  his  hostility. 
And  such  we  think  is  the  drift  of  the  decisions  in  this 
state  and  elsewhere." 

The  supposed  fa^ct,  referred  to  in  the.  cross-examination 
of  Smith,  was  that  in  September  he  had  stoned  a  house 
occupied  by  appellant's  brother,  and  at  which  appellant  was 
staying.  This  fact,  if  established,  would  not  have  author- 
ized the  inference  tliat  the  witness  was  hostile  to  the  ap|)el- 
lant.  The  motive  for  stoning  the  house  of  a  relative  of 
appellant  might  have  been  enmity  toward  that  relative, 
which  did  not  extend  to  the  appellant.  In  the  absence  of 
anything  connecting  the  stoning  of  the  house  with  ill 
feeling  or  malice  toward  the  appellant,  we  think  the  fact 
inquired  about  was  immaterial. 

Counsel  for  appellant  further  contends  that  the  objection 
should  have  been  overruled,  for  the  reason  that  it  was 
placed  on  the  ground  that  the  evidence  was  incompetent 
and  immaterial,  no  more  specific  defect  being  pointed  out. 
Where  an  objection  to  evidence  is  sustained,  if  it  appears 
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that  the  evidence  was  inadmissible  for  any  reason,  and  that 
the  decision  excluding  it  was  correct,  it  makes  no  difference 
whether  the  ground  of  the  objection  was  sufficient  or  other- 
wise.    Maier  v.  Board,  etc.,  151  Ini  197. 

Had  the  objection  been  overruled,  the  failure  to  point 
out  more  particularly  the  reasons  for  excluding  the  evidence 
might  have  deprived  the  party  objecting  of  the  benefit  of 
his  exception,  unless  the  evidence  on  its  face  appeared  to 
be  incompetent.  Heap  v.  Parrish,  104  Tnd.  36;  McCul- 
lough  V.  DaviSf  108  Ind.  292;  Underwood  v.  Linton,  54- 
Ind.  468;  First  Nat.  Bank  v.  Coulter,  61  Ind.  153; 
Farmnn  v.  Lauman,  73  Ind.  568;  City  of  Delphi  v. 
Lowery,  74  Ind.  520,  39  Am.  Rep.  98;  Lalce  Erie,  etc., 
R,  Co.  V.  Parker,  94  Ind.  91;  Kinsman  v.  State,  77 
Ind.  132. 

It  is  next  insisted  that  the  court  erred  in  sustaining  the 
objection  of  the  State  to  the  question  asked  upon  the  cross- 
examination  of  one  Eugene  McGinness,  a  witness  for  the 
plaintiff,  below:  "Isn't  it  a  fact  that  you  boys  have  got  it 
in  for  Henry  Whitney?"  It  is  claimed  that  the  object  of 
the  inquiry  was  to  show  the  ill  feeling  of  the  witness  and 
his  associates  toward  the  appellant.  The  question  was  ob- 
jectionable both  in  form  and  substance.  Xone  of  the 
persons  supposed  to  be  hostile  was  named,  or  described  in 
any*  manner.  The  signification  of  the  slang  phrase  "have 
got  it  in"  was  not  explained  to  the  witness,  and  the  court 
could  not  determine  how  the  witness  would  understand  it. 
The  question  was  not  calculated  to  elicit  any  declaration  of 
hostility  of  any  of  the  persons  referred  to,  or  any  fact 
from  which  their  state  of  feeling  toward  the  appellant 
could  be  inferred.  The  same  witness  was  asked:  "Isn't  it 
a  fact  that  there  is  a  gang  of  you  that  go  together,  and 
that  you  frequently  assault  people  on  the  street?"  The 
court  sustained  an  objection  to  the  question,  and  that  ruling 
is  complained  of.  The  question  was  irrelevant  to  the  issue 
which  was  being  tried  by  the  jury,  and  it  was  not  proper 


r 


NOVEMBER  TERM.  1899— Vol.  154.        679 

Whitney  v.  State. 

by  way  of  impeachment.  Its  tendency  was  to  open  up  a 
new  controversy,  without  definite  limits,  the  result  of  which 
could  have  no  important  bearing  upon  the  question  of  the 
guilt  or  innocence  of  the  appellant  of  the  charge  in  the  in- 
dictment. The  witness  could  not  have  been  impeached 
by  another  witness  by  proof  of  particular  acts  of  miscon- 
duct, and  for  the  same  reason  it  was  not  competent  to  ask 
him  if  he  had  been  guilty  of  divers  assaults  upon  persons 
on  the  streets.  Sallie  Whitney,  a  witness  for  appellant, 
was  asked  the  following  question  by  counsel  for  appellant: 
"I  w-ill  ask  you  whethei:  or  not  on  the  24th  day  of  Septem- 
ber Charles  Smith  rocked  vour  house  at  a  time  when 
Henry  Whitney  was  there?"  For  the  reasons  stated  in  de- 
termining the  first  point  made  by  appellant,  this  question 
must  be  held  incompetent.  Another  question  put  by  ap- 
pellant's counsel  to  Asbury  Whitney,  also  a  witness  for 
appellant,  was  as  follows:  "I  will  ask  you  whether  or  not 
about  two  weeks  before  this  sliooting  occurred  you  met 
Charles  Smith  on  the  corner  of  Court  and  Liberty  streets, 
and  whether  he  did  not  at  that  time  have  a  club  in  his 
hand,  and  he  asked  you  where  Henry  Whitney  was,  saying 
that  he  had  struck  him  and  that  he  was  going  to  kill  him?'' 
An  objection  was  made  by  the  State  and  the  court  sustained 
it.  To  this  decision  the  appellant  excepted,  but  he  made 
no  statement  of  what  he  expected  to  prove  by  the  witness, 
or  what  the  answer  of  the  witness  to  the  que;^tion  would 
be.  It  is  contended  on  behalf  of  the  State  that  no  question 
for  the  consideration  of  this  court  has  been  properly  re- 
served. 

The  rule  in  such  cases  is  said  to  be  well  established,  and 
it  certainly  has  been  plainly  stated  in  many  decisions  of  this 
court.  A  question  on  the  ruling  of  a  trial  court  excluding 
the  testimony  of  a  witness  can  be  presented  only  where  a 
pertinent  question  has  been  j)ropounded,  and,  upon  an  ob- 
jection thereto,  before  a  ruling  on  such  objection,  a  state- 
ment has  been  made  to  the  court  of  the  testimonv  the 
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witness  would  give  if  permitted  to  answer  such  question, 
and  an  exception  reserved  at  the  time  to  the  ruling  of  the 
court.  An  exception  to  the  decision  of  the  court  on  the 
objection  to  the  question  alone,  without  a  statement  of  the 
facts  expected  to  be  proved  by  the  answer  of  the  witness, 
presents  no  available  error.  LaPlante  v.  StaUj  ex  reZ.,  152 
Ind.  80;  Bains  v.  Staie^  152  Ind.  69;  Boards  etc.y  v. 
Ameit^  116  Ind.  438;  Oipe  v.  Cummins^  116  Ind.  511; 
Kern  v.  Bridwelly  119  Ind.  226;  Deal  v.  State,  140  Ind. 
354,  371;  Morris  v.  Morris,  119  Ind.  341;  Ounder  v. 
Tibbits,  153  Ind.  591,  607,  608  j  Elliott's  App.  Proc., 
§743;  Lenkenherger  v.  Meyer  (Ind.  Sup.),  56  N.  E.  913. 

The  court  gave  to  the  jury  the  following,  among  other 
instructions:  "Self-defense  may  be  thus  defined:  If  the 
defendant  from  this  evidence  was  without  fault  in  bringing 
on  the  shooting  on  East  Market  street,  and  in  a  place  where 
he  had  a  right  to  be,  and  was  assaulted  by  said  Arthur 
Braxton,  and  from  said  assault,  if  any  there  was,  this  de- 
fendant believed,  and  had  reasonable  grounds  to  believe,  he 
was  in  great  danger  of  losing  his  life,  or  receiving  great 
bodily  harm  from  the  said  Arthur  Braxton,  then  he  would 
be  justified  in  any  defense  necessary  to  protect  himself,  and 
in  that  view  of  the  case  he  should  be  acquitted.  If  you, 
or  either  of  you,  have  a  reasonable  doubt  as  to  whether  the 
defendant  acted  in  self-defense  when  he  fired  the  shots,  he 
should  not  be  convicted."  The  objection  taken  to  this  in- 
struction is  thus  stated  by  counsel  for  appellant:  "The  court 
assumes  that  appellant  did  bring  on  the  shooting,  and  also 
assumes  that  there  was  a  shooting,  while  those  are  the  very 
questions  that  the  jury  ought  to  decide."  The  facts  that 
several  shots  were  fired  by  appellant  in  the  course  of  his 
encounter  with  Braxton,  and  that  no  one  else  did  any  shoot- 
ing, were  shown  without  contradiction.  The  appellant 
admitted,  on  his  examination,  that  he  did  the  shooting.  The 
court,  therefore,  had  a  right  to  assume  that  shooting  took 
place.     It  did  not  assume  that  the  appellant  brought  it  on. 
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It  was  brought  on  by  the  conduct  of  one  op  the  other  of 
the  parties  which  preceded  the  firing  of  the  first  shot.  The 
instruction  did  not  intimate  which  of  the  parties  was  the 
aggressor.  Although  appellant  did  the  shooting,  his  con- 
duct may  not  have  brought  it  on.  That  he  should  have 
been  mthout  fault  in  bringing  on  the  difficulty  which  re- 
sulted in  the  shooting  of  Braxton  was  a  necessary  qualifi- 
cation of  that  part  of  the  instruction  which  stated  to  the 
jury  the  law  of  self-defense.  The  rule  generally  laid  down 
is  that  he  who  by  his  misconduct  creates  a  breach  of  the 
peace  is  chargeable  with  the  consequences  thereof. 

The  objection  made  to  the  ninth  instruction  given  by  the 
court  is  that  it  omitted  the  element  of  premeditation  in  its 
definition  of  the  crime  of  assault  and  battery  with  intent 
to  commit  murder  in  the  first  degree,  and  therefore  did 
not  justify  the  conclusion  of  the  court  that,  if  the  facts 
stated  in  the  instruction  were  established  beyond  a  reason- 
able doubt,  the  appellant  might  be  found  guilty  of  the 
felony  charged.  Although  the  words  "with  premeditated 
malice"  were  not  used  by  the  court,  the  necessity  of  such 
premeditation  as  a  necessary  ingredient  of  the  crime  charged 
was  clearly  stated,  so  that  the  jury  could  not  have  been 
misled  to  the  prejudice  of  the  appellant.  If  the  shooting 
of  Braxton  took  place  under  the  circumstances  detailed  in 
the  instruction,  such  shooting  was  without  adequate  provo- 
cation, and  was  deliberately  done  with  premeditated  malice. 
In  this  connection,  it  may  also  be  observed  that  the  law  as 
to  the  existence  of  premeditated  malice  as  an  element  of 
the  felony  charged  was  properly  given  in  instruction  num- 
bered ten. 

Another  objection  made  to  this  instruction  is  that  the 
evidence  did  not  authorize  that  part  of  it  which  is  in  these 
words:  "If  you,  and  each  of  you,  are  satisfied  bevond  a 
reasonable  doubt  *  *  *  that  *  *  said  defendant 
left  the  other  parties  to  hunt  for  a  revolver."  The  appellant 
himself  testified  that  he  left  the  crowd  and  went  into  Eng- 
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lish's  Hotel  to  get  his  revolver,  which  he  had  before  that 
lent  to  one  of  the  men  employed  in  the  kitchen.  At  least 
two  other  witnesses  testified  that  the  appellant  tried  to  bor- 
row a  revolver  at  the  hotel.  In  view  of  this  state  of  the 
evidence,  the  court  did  not  go  outside  of  the  proof  in  giving 
the  instruction  complained  of. 

Three  special  instructions  were  requested  by  appellant, 
but  the  court  refused  to  give  them,  and  these  rulings  are 
assigned  as  error.  We  have  carefully  examined  the  in- 
structions tendered,  and  are  satisfied  that  the  substance 
of  each,  as  far  as  it  stated  the  law  correctly,  was  fully  and 
fairly  given  in  the  charge  of  the  court. 

The  last  reason  assigned  for  a  new  trial  was  the  discovery 
of  new  and  material  evidence  after  the  trial  of  the  cause. 
The  affidavit  of  the  appellant  in  support  of  the  motion 
states  that  since  the  trial  he  has  discovered  that  he  can 
prove  by  one  Obed  Bean  certain  conversations  which  took 
place  between  said  Bean  and  Eugene  McGinness,  and 
Charles  Smith,  witnesses  introduced  by  the  State,  in  which 
declarations  were  made  by  McGinness  and  Smith  to  Bean 
contradictory  of  material  testimony  given  by  them  on  the 
trial.  It  is  further  stated  that  appellant  has  discovered 
since  the  trial  that  one  Nels  Sanders  was  present  when 
the  trouble  between  appellant  and  Braxton  took  place, 
before  appellant  went  into  English's  Hotel;  that  he  saw 
the  crowd,  of  which  Braxton  was  one,  hit  appellant,  and 
throw  rocks  at  him;  that  Braxton  offered  to  fight  appellant, 
but  the  latter  said  Braxton  was  too  big  for  him;  that  after 
appellant  went  into  the  hotel,  one  of  the  crowd  said:  "Let's 
go  down  to  the  market  house.  He  comes  past  there  when 
he  goes  home,  and  we  will  get  him  there;"  and  that  the 
crowd  then  went  to  the  market  house  and  waited  for  appel- 
lant. 

A  new  trial  is  never  granted  upon  the  ground  of  newly 
discovered  evidence,  where  such  evidence  is  intended  onlv 
for  the  purposes  of  impeachment     As  the  proposed  testi- 
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mony  of  Bean  was  of  this  character,  it  need  not  be  further 
considered.  Humphreys  v.  State,  ex  rehy  75  Ind.  469; 
FaZ/'v.  State,  ex  rel,  80  Ind.  146;  Morel  v.  State,  89  Ind. 
275;  Harper  v.  State,  101  Ind.  109;  Meurer  v.  State,  129 
Ind.  587. 

When  the  case  was  called  for  trial,  an  application  for  a 
continuance  was  made  by  the  appellant,  on  account  of  the 
absence  of  Nels  Sanders,  and  in  the  affidavit  filed  in  support 
of  the  motion  the  appellant  stated  what  he  expected  to 
prove  by  Sanders.  It  appears,  therefore,  that  the  appellant 
knew  that  Sanders  was  an  important  witness  for  him,  and  » 
that  he  was  partially  informed,  at  least,  as  to  the  facts 
which  could  be  proved  by  the  absent  witness.  It  is  not 
shown  in  the  affidavit  for  a  new  trial  why  appellant  did  not 
learn  that  Sanders  had  knowledge  of  the  additional  facts 
disclosed  in  the  application  for  a  new  trial,  or  that  any 
diligence  whatever  had  been  used  to  ascertain  what  he 
knew  concerning  the  matters  afterwards  alleged  to  have 
been  known  by  him.  In  this  respect,  also,  we  are  of  the 
opinion  that  the  showing  made  by  the  appellant  for  another 
trial  on  the  ground  of  newly  discovered  evidence  was  not 
sufficient  to  meet  the  requirements  of  the  law  in  such  cases. 
Besides,  the  court  heard  oral  testimonv  on  behalf  of  the 
State  in  opposition  to  the  motion,  and  this  evidence  con- 
flicted with,  and  directlv  contradicted  the  statements  of  the 
appellant  in  the  affidavit  filed  by  him,  and  the  statement 
of  Sanders  contained  in  his  affidavit.  DeHart  v.  Aper, 
107  Ind.  460. 

Upon  a  careful  review  of  the  entire  record,  we  are  con- 
vinced that  the  verdict  was  right  upon  the  evidence,  that  a 
correct  result  was  reached  by  the  court,  and  that  no  reason 
exists  for  a  reversal  of  the  judgment. 

Judgment  affirmed. 
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OmcAGo,  Inbianapous  &  Louisville  Bailwat 
CoMPAinr  V.  Glover,  Administratrix. 

[No.  18,741.    Filed  May  11,  1900.] 

Mastbb  AiTD  Servant. —lJatZrocMi«.—-ycgrZtflrence.—Jn»<rttcWon.-- An 
instruction  in  an  action  against  a  railroad  company  for  the  death  of 
an  employe  caused  by  the  alleged  negligence  of  defendant  in  main- 
taining a  defective  foot-board  on  its  engine  which  gave  way  and 
caused  the  death  of  the  employe,  wholly  ignoring  decedent's 
knowledge  of  the  defect,  and  authorizing  a  verdict  for  plaintiff 
even  though  the  decedent  may  have  had  knowledge  of  the  defect 
or  danger,  or  could  have  had  such  knowledge  by  the  exercise  of 
ordinary  care,  was  erroneous,    pp.  686-687. 

Instructions. — Correction, — An  erroneous  instruction  cannot  be 
cured  by  another  instruction  which  correctly  stated  the  law.  p.  587, 

Nkgliqibnob. — Master  and  Servant. — Burden  of  Proof. — In  an  action 
against  a  railroad  company  for  the  death  of  an  employe  caused  by 
the  alleged  negligence  of  defendant  in  maintaining  a  defective  foot- 
board on  its  engine  which  gave  way  and  caused  the  death  of  the 
employe,  the  burden  of  proving  the  decedent's  want  of  knowledge 
of  the  defect,  actual  and  constructive,  was  upon  plaintiff,  and  not 
upon  defendant,    pp,  687,  688. 

From  the  Greene  Circuit  Court.     Reversed. 

E.  C.  Fieldy  W.  8.  Kinnan  and  Davis  &  Mojfettj  for 
appellant. 

1\  J.  Brooks^  S.  B.  Lowe  and  W.  T.  BrookSy  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee  against 
appellant  to  recover  damages  for  the  death  of  William  D. 
Glover.  The  decedent  was  employed  by  appellant  as  a  con- 
ductor of  a  stone  train.  His  duties  were  to  supply  various 
stone  quarries  with  empty  cars  to  be  loaded  with  stone,  and 
to  haul  out  loaded  cars  to  the  main  track.  At  6  o^clock  a.  m. 
on  December  15,  1897,  the  decedent  and  his  train  crew 
left  Bedford  for  their  usual  day^s  work.  A  few  minutes 
after  9  o'clock  they  coupled  engine  number  twenty-eight 
to  some  cars,  and  pushed  them  into  the  Hallowell  quarry. 
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The  decedent,  his  two  brakemen,  and  a  boy  stepped  onto 
the  foot-board  at  the  rear  end  of  the  engine  tank,  and  the 
engine  was  started,  running  backwards  out  of  the  quarry.  At 
a  point  on  the  switch  about  300  feet  from  where  the  cars 
were  left  there  was  an  embankment  of  dirt,  stone  and  spalls, 
from  three  to  five  feet  high,  and  thirty  feet  long;  this 
embankment  sloped  downwards  from  the  top  to  the  end  of 
the  ties,  at  an  angle  of  about  forty-five  degrees.  At  a  point 
about  the  center  of  this  embankment  the  end  of  the  foot- 
board on  which  the  decedent  was  standing  struck  a  rock,  or 
spall,  splitting  and  breaking  it;  the  decedent  either  jumped 
or  fell  against  this  embankment,  and  was  so  close  to  the 
track  as  to  leave  no  room  to  escape,  and  he  was  run  over 
by  the  engine,  and  killed.  The  jury  returned  a  general 
verdict  in  favor  of  appellee,  and  also  answers  to  special  in- 
terrogatories. Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  judgment  rendered  on  the  verdict 
against  appellant. 

One  of  the  causes  assigned  for  a  new  trial  calls  in 
question  the  correctness  of  instruction  twelve  given  to  the 
jury.  The  instruction  reads  as  follows:  "Or  if  you  find 
from  the  evidence,  by  a  preponderance  thereof,  that  said 
engine  twenty-eight  had  a  foot-board  which  was  negligently 
constructed  by  the  defendant  out  of  brash,  brittle,  and  un- 
sound timber,  and  insecurely  placed,  and  that  said  Glover 
was  using  the  said  engine  number  twenty-eight  at  the  time 
of  his  injury,  in  the  line  of  his  duty,  and  was  on  the  said 
Hollowell  switch,  and  that  said  engine  was  in  motion,  and 
that  he  was  riding  on  said  foot-board,  giving  due  and  reason- 
able attention  to  the  duties  of  the  occasion,  and  that  at 
that  time  defendant  company  had  permitted  stone,  rock, 
and  debris  of  various  kinds  to  be  placed  along  said  track, 
on  either  side  thereof,  for  some  distance  on  either  side  of 
the  point  where  the  accident  is  charged  to  have  occurred, 
which  stone,  rock,  and  debris  were  placed  within  a  foot  of 
the  rail  of  said  track,  and  that  said  rock,  stone,  and  debris 


586  SUPREME  COURT  OF  INDIANA, 

Chicago,  etc.,  R.  Co.  v.  Glover,  Adm. 

formed  an  embanlcnient  of  a  height  of  from  four  to  five 
feet,  rising  at  an  angle  of  forty-five  degrees,  or  thereabouts, 
and  that  the  defendant  company  knew  such  debris,  rock, 
and  stone  and  embankment  were  there,  and  that  while 
the  said  Glover  was  so  in  discharge  of  the  line  of  his  duty 
and  was  riding  on  said  foot-board,  the  same  collided  with  a 
stone,  and  that  by  reason  of  ^aid  foot-board  being  negligently 
constructed  of  brash,  brittle,  and  unsound  timber  it  broke 
and  gave  way  when  it  collided  with  mid  st  ne,  and  that  by 
reason  of  said  breakage,  and  giving  away  of  said  board,  th:^ 
decedent  was  thrown,  or  caused  to  fall,  over  against  said 
embankment,  and  that  said  embankment  kept  him  from  ex- 
tricating himself  from  danger  £S  be  might  have  done  hal 
it  not  have  been  for  said  embankment,  when  he  fell  against 
it,  causing  him  to  rebound  and  fall  under  said  engine,  and 
that  said  engine  passed  over  him,  causing  him  such  injury 
as  resulted  in  his  death,  and  that  he  was  without  fault 
therein,  then  you  should  find  for  the  plaintiff.'' 

It  was  alleged  in  the  complaint  that  appellant  had  full 
knowledge  of  the  defects  mentioned  in  ^a'd  instruction, 
and  that  the  decedent  had  no  knowledge  thereof.  Under 
the  allegations  of  the  complaint  appellee  was  required  to 
prove  not  only  that  the  decedent  had  no  knowledge  of  said 
defects,  but  that  he  could  not  have  known  them  by  the 
exercise  of  ordinary  care.  Consolidated  Stone  Co,  v. 
Summit,  152  Ind.  297,  209,  300,  and  cases  cited;  Penn- 
sylvania  Co,  v.  Ebaugh,  152  Ind.  531,  635. 

It  will  be  observed  that  said  instruction  wholly  ignores 
the  decedent's  knowledge  of  the  defects  mentioned  in  said 
instruction,  and  directs  a  verdict  in  favor  of  appellee, 
even  though  the  decedent  may  have  had  full  knowledge  of 
said  defects  or  dangers,  or  could  have  had  such  knowledge 
by  the  exercise  of  ordinary  care.  If  he  had  knowledge  of 
said  defects  and  dangers,  or  could  have  had  such  knowledge 
by  the  exercise  of  ordinary  care,  then  he  assumed  the  risks 
resulting  therefrom,  if  tbereaftor  he  voluntarily  continued 
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in  the  service.  Consolidated  Stone  Co.  v.  Summit,  supra, 
Pennsylvania  Co,  v.  Ebaugh,  supra,  and  cases  cited;  Cleve- 
land, etc.,  R.  Co.  V.  Parker,  ante,  153;  Louisville,  etc.,  B. 
Co.  V.  Kemper,  147  Ind.  561,  565,  and  cases  cited;  Jenny 
Electric  Liglit,  etc.,  Co.  v.  Murphy,  115  Ind.  566,  569,  570. 
See  also  McFarlan  Carriage  Co.  v.  Potter,  153  Ind.  107; 
Quinn  v.  Chicago,  etc.,  R.  Co.,  107  Iowa  710,  77  N.  W. 
464;  12  Am.  &  Eng.  R.  Cas.  N.  S.  512. 

In  Pennsylvania  Co.  v.  Ehaugh,  152  Ind.  531,  the  trial 
court  gave  the  jury  an  instruction  which  contained  the  ele- 
ment of  actual  knowledge  on  the  part  of  the  injured  em- 
ploye, but  omitted  any  reference  to  his  constructive  knowl- 
edge, and  this  court  said:  "The  objection  urged  against 
instruction  nineteen  is  that  it  limited  the  plaintiff's  assump* 
tion  of  risk  to  the  defects  in  the  road-bed  of  which  he  had 
actual  knowledge.  It  is  a  rule  of  universal  acceptance  by 
the  courts  of  this  country  that  an  employe  assumes  all  the 
ordinary  dangers  of  his  employment,  which  are  known  to 
him,  or  which  by  the  exercise  of  ordinary  diligence  would 
have  been  known  to  him." 

As  the  said  instruction  twelve  directed  the  jury  in  plain 
terms  to  find  for  the  plaintiff  if  the  facts  therein  staled  were 
proved,  without  regard  to  the  actual  or  constructive  knowl- 
edge of  decedent,  it  was  clearly  erroneous.  Such  an  instruc- 
tion could  not  be  corrected  by  another  which  correctly  stated 
the  law;  this  could  only  be  done  by  withdrawing  the  instruc- 
tion from  the  jury,  which  was  not  done.  Pittsburgh,  etc., 
R.  Co.  V.  Noftsger,  148  Ind.  101,  109,  and  cases  cited;  Wen-^ 
ning  v.  Teeple,  144  Ind.  189,  104,  and  cases  cited;  Clem  v. 
State,  31  Ind.  480. 

Appellee  insists  that  said  instruction  was  harmless  for 
the  reason  that  the  evidence  and  the  answers  of  the  jury 
to  the  special  interrogatories  show  that  the  decedent  had  no 
actual  or  constructive  knowledge  of  said  defects.  The  jury 
answered  interrogatories  concerning  the  decedent'"^  knowl- 
edge of  the  track,  the  condition  of  the  banks,  stones,  and 
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spalls,  and  the  proximity  of  the  same  to  the  track,  but 
answered  no  interrogatories  "concerning  the  decedent's 
knowledge,  actual  or  constructive,  of  said  foot-board  being 
constructed  of  brash,*  brittle,  and  unsound  timber  and  being 
insecurely  placed."  The  burden  of  proving  the  decedent's 
want  of  knowledge,  actual  and  constructive,  was  upon  appel- 
lee, and  not  upon  appellant.  Consolidated  Stone  Co.  v. 
Summit,  162  Ind.  297,  299,  300,  and  cases  cited;  Cleve- 
land, etc.,  R.  Co.  V.  Parker,  ante,  158;  Pennsylvania  Co. 
v.  Ehaugh,  152  Ind.  631,  636;  Ames,  Adm.,  v.  Lake  Shore, 
etc.,  R.  Co.,  135  Ind.  363. 

We  have  read  the  evidence,  and  it  is  of  such  a  character 
as  required  the  court  to  submit  to  the  jury  the  question 
whether  or  not  the  decedent  had  knowledge,  actual  or  con- 
structive, of  the  "brash,  brittle,  and  unsound  condition  of 
said  foot-board  and  its  being  insecurely  placed."  In  such 
a  case  it  cannot  be  said  that  said  instruction  was  harmless. 
It  follows  that  the  trial  court  erred  in  overruling  appellant's 
motion  for  a  new  trial.  It  is  not  necessary,  therefore,  to 
determine  whether  or  not  the  answers  to  the  interrogatories 
show  that  the  decedent  had  no  knowledge,  actual  or  con- 
structive, of  the  other  defects  mentioned  in  said  instruction. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  now  trial,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


FORSYTHE   ET   AL.    V.    BRANDENBURG. 

[No.  18,766.    Filed  May  17.  1900.] 

Vendor  ajh)  Purchaser.-- Fendor**  Liens.—Hutband  and  Wife. — 
Principai  and  Agent. — The  purchaser  of  real  estate  at  an  executor^s 
sale  procured  the  receipt  of  plaintiff,  an  heir  and  beneficiary,  for 
the  amount  of  her  interest  in  the  estate,  under  the  agreement  that 
he  would  pay  the  amount  thereof  to  her  with  interest,  or  would 
deed  her  part  of  the  real  estate  in  payment  thereof,  which  receipt 
the  executor  accepted  in  lieu  of  that  amount  of  the  purchase 
money.    The  purchaser  sold  the  land  to  F.  whose  husband  as  her 
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agent  had  actual  notice  of  plaintiff's  claim  before  the  deed  was 
made  and  before  any  part  of  the  purchase  money  was  paid.  Held, 
that  the  agreement  giving  the  original  purchaser  the  option  of  pay- 
ing the  purchase  money  in  land  did  not  prevent  the  enforcement  of 
plaintiff's  lien,  and  that  the  land  was  subject  to  said  lien  in  the 
hands  of  the  last  purchaser. 

From  the  nuntington  Circuit  Court.     Affirmed. 

James  M.  Hatfieldy  for  appellants. 
Thomas  0,  Smith,  for  appellee. 

Monks,  J. — Action  by  appellee  against  appellants  to  en- 
force a  lien  against  real  estate. 

Appellants'  demurrer  to'  the  complaint  for  want  of  facts 
was  overruled.  Appellants  filed  separate  answers  to  the 
complaint.  Appellee  filed  replies  to  said  answers.  The  de- 
murrers of  appellant,  Harriet  Forsythe,  to  two  paragraphs 
of  appellee's  reply  to  said  appellant's  answer  were  overruled. 
The  cause  was  tried  by  the  court,  and  a  special  finding 
of  facts  made,  and  conclusions  of  law  thereon  stated  in 
favor  of  appellee,  and,  over  a  motion  for  a  new  trial, 
judgment  was  rendered  against  appellants,  and  the  real 
estate  ordered  sold  to  pay  the  same. 

The  errors  assigned  call  in  question  the  first  conclusion 
of  law,  the  action  of  the  court  in  overruling  the  demurrer  to 
the  complaint,  in  overruling  the  demurrers  of  appellant, 
Harriet  Forsythe,  to  said  paragraphs  of  the  reply,  and  in 
overruling  the  motion  for  a  new  trial. 

If  the  first  conclusion  of  law  was  not  erroneous,  the  court 
properly  overruled  the  demurrer  to  the  complaint,  and  the 
errors,  if  any,  in  overruling  the  demurrers  to  the  para- 
graphs of  reply  were  harmless. 

It  appears  from  the  finding  of  facts  that  Moses  Branden- 
burg, who  was  the  father  of  appellee,  Samuel  E.  Branden- 
burg, one  of  the  appellants,  and  six  other  children,  died 
testate,  seized  in  fee  simple  of  the  real  estate  described 
in  appellee's  complaint.  Said  Moses  Brandenburg  by  his 
last    will,    which    was    duly  admitted  to  probate,  gave  a 
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legacy  of  $500  to  appellee,  and  devised  the  real  estate  in 
controversy  to  liis  eight  children.  His  executor,  by  order 
of  court,  sold  said  real  estate  for  the  payment  of  the  debts  of 
said  deceased  to  one  of  the  appellants,  Samuel  E  Branden- 
burg, and  by  order  of  court  executed  to  him  a  deed  therefo:'. 
There  was  due  of  the  proceeds  of  the  sale  of  said  real  estate, 
after  the  payment  of  debts,  and  deducting  the  legacy  of  $500 
given  to  appellee,  the  sum  of  $260  to  each  of  said  eight 
children.  And  there  was  due  to  appellee  out  of  said  pro- 
ceeds said  legacy  of  $500,  making  a  total  amount  due  her  of 
$760.  It  was  agreed  between  the  executor,  Samuel  E.  Bran- 
denburg, one  of  the  appellants,  who  was  the  purchaser  of 
said  real  estate,  and  appellee,  that  if  said  Samuel  would  pro- 
cure the  receipts  of  appellee  for  said  ?um  of  $760,  said  exec- 
utor would  accept  them  in  lieu  of  that  amount  of  the  pur- 
chase money  for  said  real  estate,  and  it  was  agreed  that  said 
Samuel  would  pay  the  same  to  appellee,  with  six  per  cent, 
interest,  or  would  deed  her  a  part  of  said  real  estate  in 
payment  thereof.  Said  appellee,  pursuant  to  said  agree- 
ment signed  said  receipts,  and  delivered  tliem  to  said 
Samuel,  who  delivered  the  same  to  the  executor,  who 
accepted  the  same  in  lieu  of  that  much  purchase  money. 
Said  executor  filed  said  receipts  of  said  appellee  for  said 
$760,  and  received  credit  therefor  in  the  settlement  of  said 
estate.  Afterwards  a  written  contract  was  executed  by  the 
appellee  and  said  Samuel,  which  provided  that  said  appellee 
"agreed"  to  let  her  share  lay  until  the  place  is  paid  for, 
after  which  said  Samuel  agrees  to  pay  her  $760  with  six 
per  cent,  interest,  or  deed  her  a  part  of  the  land  for  the 
amount."  Several  years  after  the  date  of  said  agreement  said 
Samuel  E.  Brandenburg  agreed  to  adjust  said  claim,  and 
otherwise  secure  appellee,  by  executing  two  notes  with  one 
Marvin  Brandenburg  as  security,  one  for  $550,  and  one  for 
$210,  both  to  be  secured  by  a  mortgage  upon  another  tract 
of  land  owned  by  said  Samuel  E.  adjoining  the  tract  de- 
scribed in  the  complaint;  said  notes  were  executed  bv  said 
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Samuel  E.  and  said  Marvin,  but  said  mortgage  was  never 
executed,  and  said  notes  never  accepted  by  appellee.  Said 
Samuel  E.  and  Marvin  Brandenburg  were  when  they  exe- 
cuted said  notes,  and  ever  since  have  been,  and  now  are, 
insolvent,  and  said  notes  are  worthless.  Said  appellee 
lived  in  two  rooms  in  the  dwelling-house  on  the  real  estate 
described  in  the  complaint,  furnished  with  her  furniture, 
since  a  short  time  after  her  father's  death,  and  still  occu- 
pies  the  same  as  her  home.  Said  Samuel  has  never  con- 
veyed appellee  any  part  of  said  land,  or  otherwise  paid  any 
part  of  said  indebtedness,  except  that  in  a  settlement 
between  them  said  Samuel  E.  was  allowed  by  appellee  $128 
for  her  meals  at  his  table,  to  be  applied  on  the  interest  of 
said  indebtedness.  The  total  amount  of  said  indebtedness 
of  $760  and  the  interest ,  thereon,  less  said  $128,  is  due 
from  said  appellant  Brandenburg.  On  February  5,  1898, 
appellant,  Joseph  Forsythe,  for  and  on  behalf  of  his  wife 
and  co-appellant,  Harriet  Forsythe,  began  to  negotiate  with 
said  Samuel  E.  Brandenburg  for  the  purchase  of  said  land, 
and  on  February  7,  1898,  at  7  o'clock  in  the  evening, 
said  Brandenburg  executed  a  deed  for  said  land  to  appel- 
lant, Harriet  Forsythe,  and  after  its  execution  she  paid 
him  $150  on  said  land,  and  assumed  the  payment  of  the 
Richards  and  Vergon  mortgages.  About  noon  on  said  day 
said  Brandenburg  and  his  co-appellants,  Fors^'the  and  For- 
sythe, arranged  for  an  extension  of  time  on  a  mortgage 
of  the  Aetna  Life  Insurance  Company  on  said  land,  and 
paid  the  accrued  interest  thereon,  and  $45  commission,  for 
such  extension,  and  gave  notes  for  the  annual  interest  in 
advance,  as  a  part  consideration  for  the  conveyance  that 
was  made  in  the  evening  of  said  day.  Joseph  Forsythe 
was  the  agent  of  his  wife  and  co-appellant,  Harriet 
Forsythe,  in  the  negotiation  for  and  purchase  of  said  real 
estate,  and  while  he  was  negotiating  for  the  purchase  of  the 
same  for  his  wife,  and  before  anything  was  paid  on  said  real 
estate,  he  was  notified  at  two  different  times  that  appellee 
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held  a  claim  against  said  Brandenburg  and  said  land,  and 
that  she  would  not  yield  her  possession  of  the  dwelling- 
house  thereon  until  she  was  paid;  that  at  five  o'clock  and 
twenty  minutes  on  February  7,  1898,  and  before  the  deed 
was  executed  and  said  $150  of  purchase  money  paid,  and 
before  the  assumption  of  the  payment  and  settlement  of 
the  Richards  and  Vergon  claims,  appellee  had  filed  her 
complaint  in  this  case,  and  caused  simimons  to  issue  thereon, 
and  had  also^  filed  her  lis  pendens  notice  in  said  case,  by 
which  notice  was  given  to  all  persons  concerned  that  ap- 
pellee had  commenced  suit  in  the  Huntington  Circuit 
Court,  the  object  and  purpose  of  which  was  to  enforce  a 
purchase  money  lien  against  said  real  estate  for  $1,000, 
which  real  estate  was  described  in  said  notice. 

Upon  the  facts  found  the  court  stated  as  a  conclusion  of 
law  that  appellee  is  entitled  to  recover  the  sum  of  $906.95, 
and  that  said  sum  is  a  lien  on  the  land  described  in  the 
complaint  as  against  all  the  defendants  in  said  cause,  and 
that  it  is  a  paramount  lien  and  claim  to  that  of  the  appellant 
Harriet  Forsythe  by  virtue  of  her  deed  or  otherwise.  The 
court  did  not  err  in  this  conclusion  of  law. 
.  The  substance  of  the  transaction  between  the  executor, 
Samuel  £.  Brandenburg,  and  appellee  was  that  appellee 
signed  and  delivered  receipts  for  her  legacy  of  $500  and 
$260,  her  share  as  devisee  of  the  proceeds  of  the  sale  of  said 
real  estate,  in  all  $760,  and  thereby  released  and  satisfied 
her  claim  for  said  sum  against  said  executor  and  the  estate, 
in  consideration  of  which  said  Brandenburg,  the  purchaser  of 
said  real  estate,  promised  to  pay  her  $760  of  the  purchase 
money  for  said  land.  When  said  transaction  was  completed 
said  Brandenburg  was  indebted  to  appellee  for  said  $760  of 
the  purchase  money,  instead  of  the  executor,  and  the  execu- 
tor and  the  estate  had  thereby  paid  appellee  her  legacy  of 
$500,  and  her  share  of  the  proceeds  of  said  land  as  devisee, 
amounting  to  $260.  There  was  a  lien  on  said  real  estate 
for  said  purchase  money,  and  the  same  vested  in  her  with 
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the  promifie  by  the  purchaser  to  pay  her  said  $760  of  said 
purchase  money.  It  is  settled  in  this  State  that,  under  such 
circumstances,  appellee  was  entitled  to  enforce  a  lien 
against  said  real  estate  for  the  amount  of  said  purchase 
money  remaining  unpaid.  Upland  Land  Co.^  v.  Qinn, 
144  Ind.  434,  438,  and  cases  cited;  Otis  v.  Gregory,  111 
Ind.  504;  Barrett  v.  Letcis,  100  Ind.  120;  Dwenger  v. 
Branigan,  95  Ind.  221;  Boyd  v.  Jackson,  82  Ind.  525; 
Nichols  V.  Olovery  41  InA  24. 

It  was  said  in  Otis  v.  Gregory ,  supra,  p.  613:  ^TEquity 
has  regard  in  such  cases^  as  in  others,  for  the  substance, 
and  not  for  the  mere  form.  If,  upon  looking  through  the 
transaction,  it  appears  that  the, debt  which  the  party  owes 
is  in  fact  part  of  the  purchase  price  of  land,  acquired  in 
the  transaction  out  of  which  the  debt  arose,  a  lien  will 
be  declared  upon  the  land  in  favor  of  the  person  to  whom 
such  debt  is  due.'' 

Mrs.  Forsythe  was  not  an  innocent  purchaser,  for  the 
reason  that  her  husband,  who  was  acting  as  her  agent  in 
making  said  negotiations  and  purchasing  said  land,  received 
notice  of  appellee's  claim  before  the  deed  was  made,  and 
before  any  part  of  the  purchase  money  was  paid.  The 
real  estate  was  therefore  subject  to  said  lien  in  her  hands. 
Hawes  v.  Chailley  129  Ind.  435,  436;  Strohm  v.  Good, 
113  Ind.  93;   Iliggins  v.  Kendall,  73  Ind.  522. 

The  fact  that  the  purchaser,  under  the  agreement  with 
appellee,  had  the  option  of  paying  said  purchase  money 
by  conveying  a  part  of  said  real  estate  instead  of  paying  the 
same  in  money,  does  not  prevent  the  enforcement  of  the 
lien,  neither  did  the  agreement  on  the  part  of  appellee 
to  receive  said  real  estate  in  payment  of  said  indebtedness 
waive  said  lien.  Warvelle  on  Vendors,  707;  28  Am.  & 
Eng.  Ency.  of  Law,  165,  166;  Harvey  v.  Kelly,  41  Miss. 
490,  93  Am.  Dec.  267;  Deason  v.  Taylor,  53  Miss.  697, 
700;  Winters  v.  Fain,  47  Ark.  493,  1  S.  W.  711;  Plow- 
mqn  v.  Riddle,  14  Ala.  169,  48  Am.  Dec.  92. 
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Whether  or  not,  under  the  facts  found,  the  lis  pendens 
filed  was  constructive  notice  to  appellant,  Harriet  Forsythe, 
i£>  immaterial,  for  the  reason  that  the  finding  shows  that  her 
husband,  who  was  her  agent  in  making  said  purchase  and 
in  negotiating  therefor,  had  actual  notice  of  appellee's 
claim  before  said  purchase,  while  acting  as  her  agent  in 
conducting  said  negotiations.  This  was  notice  to  said  ap- 
pellant, Harriet  Forsythe.  Brannon  v.  May^  42  Ind.  92, 
101,  and  authorities  cited;  1  Am.  &  Eng.  Ency.  of  Law 
(2nd  ed.),  1145. 

The  evidence,  though  conflicting  on  some  points,  is  suf- 
ficient to  sustain  all  findings  necessary  to  uphold  said  con- 
clusion of  law. 

Judgment  affirmed. 


•Abicht  v.  Searls  et  al. 


m  ^1  [No.  18,826.    FUed  May  17.  1900.] 

HOBTaAaB8.^HtM&an(2  and  Wife.^TenanU  by  Entireties, — ^A  moit- 
gage  ezeouted  by  a  husband  and  wife  on  lands  formerly  held  by 
them  as  tenants  by  entireties,  but  which  had  been  oonTeyed  to  a 
third  person  without  consideration,  and  reconTeyed  to  the  husband, 
to  secure  the  individual  debt*  of  the  husband,  is  Toidable,  not  only 
as  to  the  wife,  but  as  to  the  husband  as  well.    pp.  696-697. 

Sahb.— £ii86and  and  Wife.— Tenants  by  Entireties. — Estopp^. — 
Where  a  wife  joined  her  husband  in  conveying  to  a  third  person 
real  estate  held  by  them  as  tenants  by  entireties,  and  also  joined 
in  the  execution  of  a  mortgage  thereon  after  the  land  had  been  re- 
conveyed  to  the  husband,  to  secure  his  individual  debt,  she  is  not 
thereby  estopped  from  contesting  the  validity  of  the  mortgage  on 
the  g^und  that  the  title  to  the  property  was  held  by  them  as  ten- 
ants by  entireties,  no  misrepresentation  or  oonoealment  having 
been  shown  on  her  part.    pp.  697,  598. 

From  the  Delaware  Circuit  Court.     Affirmed. 

S.  A.  Dicksotiy  J.  D.  Clark  and  Templery  Ball  &  Tempter^ 
for  appellant. 

R.  8.  Oregoryy  A.  C  Silverburg  and  0.  J.  Lotz^  for  ap- 
pellees. 
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Bakeb,  J. — Suit  by  appellant  to  foreclose  a  mortgage. 
Answer  in  general  denial  by  all  the  appellees,  and  answer 
of  coverture  and  suretyship  by  appellee  Mary  E.  Searls. 
Reply  in  general  denial  and  two  affirmative  paragraphs  of 
estoppel.  Trial  by  the  court.  Special  finding  of  facts  and 
conclusions  of  law.  Personal  judgment  for  appellant 
against  appellee  Jlzra  Searls  and  judgment  for  appellees 
denying  the  foreclosure.  Motion  for  a  new  trial  overruled. 
Exceptions  by  appellant  to  each  adverse  ruling.  The  only 
question  presented  on  this  appeal  is  the  correctness  of  the 
conclusions  of  law  on  the  facts  found. 

The  finding  is  substantially  as  follows:  On  February  17, 
1886,  John  Kirk  conveyed  the  real  estate  in  controversy, 
a  lot  in  Muncie,  Indiana,  to  appellees  Ezra  Searls  and 
Mary  E.  Searls,  husband  and  wife,  who  took  and  held  the 
title  as  tenants  by  entireties,  until  September  2,  1886. 
Some  days  prior  to  September  2,  1886,  Ezra  Searls  applied 
to  John  A.  Keener,  a  loan  agent  and  money  broker,  re- 
siding in  Muncie,  to  obtain  a  loan  of  $600  for  use  in  his 
business  as  carpenter  and  contractor,  and  offered  to  give  as 
security  for  the  repayment  of  the  loan  a  mortgage  on  the 
property  owned  bj'  himself  and  wife;  Keener  was  ac- 
quainted with  the  condition  of  the  title  and  informed  Searls 
that  a  mortgage  could  not  be  given  while  the  title  was 
held  by  himself  and  wife,  and  advised  him  to  have  convey- 
ances made  of  the  property  by  which  the  title  might  be  in 
himself  and  if  the  title  was  so  transferred  he  would  procure 
him  the  loan.  Shortly  after  this  conversation  Keener 
wrote  to  appellant,  who  lived  in  Dayton,  Ohio,  and  in- 
formed him  that  he  could  loan  for  him  $600,  to  be  secured 
by  first  mortgage  upon  a  Washington  street  property  owned 
by  Ezra  Searls.  Shortly  after  the  receipt  of  the  letter,  ap- 
pellant forwarded  to  Keener  $600.  On  September  2, 
1886,  Keener  prepared  deeds  from  Ezra  Searls  and  wife, 
Marv'  E.  Pearls,  to  Calvin  Wachtell,  and  from  Wachtell 
and  wife  to  Ezra  Searls,  also  a  mortgage  for  $600  from 
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Searls  and  Searls  to  appellant^  being  the  mortgage  in  con- 
troversy, and  the  deeds  and  mortgage  were  executed  by 
the  parties  at  the  same  time  as  a  part  of  the  same  trans- 
action. The  consideration  of  the  deeds  purported  to  be 
$2^500,  but  in  fact  there  was  no  consideration,  and  they 
were  executed  solely  for  the  purpose  of  placing  the  title  in 
Ezra  Searls.  As  a  part  of  the  same  transaction  Ezra  Searls 
executed  to  appellant  a  note  for  $600  and  five  interest 
coupon  notes  for  $48  each,  and  to  secure  these  notes  he 
delivered  to  Keener  the  mortgage  above  mentioned.  After 
the  execution  and  delivery  of  the  deeds,  notes,  and  mort- 
gage, Keener  delivered  to  Ezra  Searls  the  $600,  and  Ezra 
used  and  expended  it  in  his  own  separate  business,  and  no 
part  was  paid  to  or  received  by  Mary  E.  Searls  or  applied 
to  any  debt  or  liability  of  hers,  nor  was  any  part  used  in 
the  payment  of  any  encumbrance  on,  or  to  improve  or 
better  the  condition  of  the  lot.  Keener  mailed  the  notes 
to  appellant,  and  after  the  deeds  and  mortgage  were  re- 
corded he  prepared  an  abstract  of  title  to  the  property  and 
sent  tlie  mortgage  and  abstract  to  appellant  at  Dayton, 
Ohio.  TV^hen  the  first  coupon  interest  note  became  due, 
appellant  sent  it  to  Keener,  who  collected  it  and  forwarded 
the  money  to  appellant.  There  was  due  on  the  notes  as 
principal,  interest,  and  attorney's  fees  $1,187.35.  Upon 
these  facts  the  court  concluded  the  law  to  be  that  appellant 
was  entitled  to  a  personal  judgment  aganist  Ezra  Searls 
for  $1,187.35,  and  that  he  was  not  entitled  to  a  foreclosure 
of  his  mortgage. 

Had  the  mortgage  been  made  directly  to  appellant  with- 
out the  conveyances  mentioned  in  the  special  findings,  there 
could  have  been  no  question  of  its  invalidity  as  to  both 
Ezra  and  Mary  E.  Searls,  as  it  is  settled  law  that  a  mortgage 
executed  by  husband  and  wife  upon  real  estate  owned  by 
them  as  tenants  by  entireties,  to  secure  the  individual  in- 
debtedness of  the  husband,  is  voidable,  not  only  as  to  the 
wife,  but  as  to  the  husband  as  well.     Bennett  v.  Mattinglyy 
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110  Ind.  197;  Crooks  v.  Kennett,  111  Ind.  847,  849; 
McCormicky  icfc.,  Co.  v.  Scovelly  111  Ind.  651;  Wilson  v. 
LoguSy  131  Ind.  191;  Sohn  &  Co.  v.  Gantner,  134  Ind.  31; 
Klein  v.  Oaniner,  135  Ind.  699;  Orzesk  v.  Hibberd,  149 
Ind.  354.  This  being  true,  the  conveyance  of  the  property 
to  Wachtell  and  the  reconveyance  to  Ezra  Searls  (being 
without  consideration  and  for  the  sole  purpose  of  placing 
the  title  in  Ezra  Searls)  would  not  change  the  result,  for 
the  law  declares  that  whatever  isi  prohibited  to  be  done 
directly  cannot  be  effected  indirectly.  McCormicky  etc.y  Co. 
V.  Scovelly  supra;  Long  v.  Ciosson,  119  Ind,  3,  4  L.  R.  A. 
783;  Grzesk  v.  Hibberdy  149  Ind.  354. 

It  is  the  insistence  of  appellant,  however,  that  on  the 
facts,  as  found,  Mary  E.  Searls  is  estopped  from  claiming 
that  the  title  to  the  property  was  held  by  entireties.  Such  a 
conclusion  is  unauthorized  by  the  special  findings.  The 
burden  was  on  appellant  to  establish  the  facts  constituting 
an  estoppel,  and  to  authorize  a  conclusion  of  law  that  a 
party  is  estopped,  every  essential  element  must  be  clearly 
stated  in  the  special  findings.  It  must  afiirmativcly  appear 
from  the  findings,  firsty  that  there  was  a  misrepresentation 
or  concealment  of  material  facts;  second,  that  the  misrep- 
resentation was  mad^  with  knowledge  of  the  facts;  thirdy 
that  the  party  to  whom  it  was  made  was  ignorant  of  the 
truth  of  the  matter;  fourthy  that  it  was  made  with  the 
intention  that  the  other  party  should  act  upon  it;  fifthy 
that  the  other  party  was  induced  to  act  upon  it,  to  his 
injury.  First  Nat.  Bank  v.  WilliamSy  126  Ind.  423; 
Franklin  Nat.  Bank  v.  Whiteheady  149  Ind.  560,  39  L.  R. 
A.  725.  Keener  was  a  loan  broker,  an  intermediary,  who 
brought  borrower  and  lender  together.  His  business  was  to 
find  lenders  for  borrowers,  and  borrowers  for  lenders.  In  so 
far  as  he  acted  for  a  borrower,  he  was  the  borrower's  agent. 
In  so  far  as  he  acted  for  the  lender,  he  was  the  lender's 
agent.  Haas  v.  Rtistony  14  Ind.  App.  8.  Ezra  Searls  was 
the  borrower,  and  appellant  was  the  lender.     The  arrange* 
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ment  between  Keener  and  Ezra  as  to  the  proposed  transfer 
of  title  was  made,  and  the  letter  from  Keener  to  appellant 
was  sent,  before  Mary  E.  Searls  is  shown  to  have  had  any 
knowledge  of  the  transaction.  The  only  thing  that  the 
finding  shows  that  she  did  was  to  sign  the  deed  and  mort- 
gage on  September  2,  1886.  Appellant  had  sent  Keener 
the  money  to  loan  before  that  time.  Keener,  in  his  letter, 
did  not  disclose  that  he  was  acting  for  the  borrower,  Ezra; 
so,  as  far  as  appellant  is  concerned,  he  relied  on  Keener  in 
making  the  loan,  and  Keener's  knowledge  was  appellant's, 
if  it  were  material  that  appellant's  knowledge  be  shown. 
But  the  subject  of  appellant's  knowledge  would  not  be 
material  until  appellant  had  first  established  a  misrepre- 
sentation or  concealment  of  material  facts  on. the  part  of 
Mary.  And  that,  the  finding  fails  to  show. 
Judgment  afiSrmed. 


Turner,  Receiver,  v.  Illinois  Steel  Company. 

[No.  18,834.    Filed  May  18.  IMO.] 

EvmENOB. — Weight—Wiiere  in  an  action  on  a  note  the  defendant 
pleaded  a  set-off  on  account  of  rents  claimed  to  be  due  under  a 
lease,  and  the  lease  failed  to  show  on  its  face  any  obligation  against 
plaintiff,  the  action  of  the  court  in  excluding  the  lease  will  not  be 
disturbed  on  appeal,  there  being  some  evidence  to  support  the  find- 
ing that  plaintiff  was  not  the  lessee. 

From  the  Lake  Circuit  Court.     Affirmed. 

A.  F.  KnottSy  for  appellant. 

W.  D.  Haynie  and  J.  Kopelke^  for  appellee. 

Bakeb,  J. — In  August,  1893,  the  East  Chicago  Iron  and 
Steel  Company  executed  notes,  secured  by  mortgage  of  its 
plant  at  East  Chicago,  Indiana,  which  by  indorsement 
became  the  property  of  appellee.  In  July,  1896,  Turner 
was  appointed  receiver  of  the  East  Chicago  Company. 
Appellee  filed  an  intervening  petition  to  enforce  its  claim 
upon  the  notes  and  mortgage.     The  receiver  pleaded  a  set- 
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off  on  agconnt  of  rents  claimed  to  be  dne  him  from  appellee 
under  a  lease  of  the  East  Chicago  plant  alleged  to  have 
been  executed  by  the  receiver  as  lessor  to  appellee  as  lessee. 
The  court  found  for  appellee  on  its  claim,  and  against  the 
receiver  on  his  set-off. 

The  only  question  presented  is  the  admissibility  of  a  writ- 
ten lease  offered  in  evidence  by  the  receiver.  In  this  lease^ 
the  receiver  was  lessor,  and  one  "WUliam  H.  McLean,  as 
trustee,"  was  lessee.  The  lease  on  its  face  is  no  evidence 
of  an  obligation  against  appellee.  The  receiver  introduced 
parol  evidence  for  the  purpose  of  identifying  appellee  as  the 
undisclosed  principal ;  and,  among  other  witnesses,  examined 
McLean.  The  evidence  is  conflicting,  but  there  is  evidence, 
which  manifestly  was  acted  upon  by  the  court,  to  justify 
the  finding  that  appellee  was  not  the  lessee.  Since  that  was 
the  ultimate  issue  of  fact  to  be  determined  by  the  court,  as 
the  trier,  there  is  no  available  error  in  the  action  of  the  court 
•in  excluding  the  lease. 

Judgment  affirmed. 


The  State,  ex  rel.   Bruns,  v.  Clausmeier  et  al. 

[No.  18,484.    Filed  May  29,  1900.] 

Sheriff. —iVuoner. — Taking  Photograpk.-^Damages, — A  sheriff  may 
take  the  photograph  of  a  prisoner,  ascertain  his  height,  weight, 
name,  residence,  place  of  hirth,  occupation,  and  the  color  of  his 
eyes,  hair,  and  beard,  if  he  deem  it  necessary  to  secure  his  safe 
keeping,  or  to  recapture  him  more  readily  should  he  escape,  with- 
out becoming  liable  in  damages  therefor,  where  no  force  or  violence 
is  used,    pp,  600-603.  ■ 

Samb. — Circulating  Photograph  and  Description  of  Prisoner, — Lia- 
bUiiy  on  Official  Bond. — A  sheriff  in  sending  out  photographs  and 
descriptions  of  a  prisoner  in  his  custody  to  police  departments  and 
indiyiduals  is  not  acting  in  an  official  capacity  and  is  not  liable  on 
his  official  bond  therefor,    pp.  603,  6O4. 

From  the  Allen  Circuit  Court.     Affirmed, 

W.  M.  Ninde,  B^  F.  Ninde  and  C.  Holder,  for  appellant. 
Morris,  Barrett  and  Morris,  for  appellees. 
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Monks,  J. — This  action  was  brought  by  the  relator 
against  appellee,  Clansmeier,  on  his  official  bond  as  sheriff, 
and  the  other  appellees,  sureties  on  said  bond,  to  recover 
damages  for  an  alleged  breach  thereof,  A  demurrer  for 
want  of  facts  was  sustained  to  the  complaint^  and,  the 
relator  refusing  to  plead  further,  judgment  was  rendered 
in  favor  of  appellees. 

It  is  alleged  in  the  complaint  that  while  the  relator  was . 
confin,ed  in  the  jail  of  AUen  county,  and  in  the  custody  of 
said  Clausmeier  as  sheriff,  pn  a  charge  of  forgery,  said 
Clausmeier,  on  the  13th  day  of  November,  1896,  "without 
the  consent,  and  against  the  Avish  of  said  relator,  com* 
pelled  him,  by  force  of  commands,  and  threatening  physical 
compulsion,  to  come  forth  out  of  his  cell  in  said  jail  into 
the  office  of  said  jail,  and  then  and  there,  intentionally, 
wrongfully,  unlawfully,  and  maliciously  took  the  picture  of 
said  relator,  and  on  the  same  day,  without  the  consent  and 
against  the  wish  and  notwithstanding  the  protest  of  relator^ 
said  Clausmeier  weighed  and  measured  said  relator,  and  by 
observation  of  the  body  of  said  relator,  and  by  inquiry  of 
him,  and  by  means  of  records,  obtained  a  personal  descrip- 
tion  of  relator;"  that  on  said  13th  day  of  November,  1896, 
and  thereafter,  said  Clausmeier  "maliciously  intending  to 
min  the  relator's  fair  name  and  reputation,  and  to  bring 
said  relator  into  public  infamy,  disgrace,  and  scandal,  by 
holding  said  relator  up  to  scorn,  ridicule,  contempt,  and 
execration,  and  to  impair  his  enjoyment  of  general  society 
by  imputing  and  implying  that  said  relator  had  committed 
a  crime  and  was  a  rogue  and  a  criminal,  by  associating  the 
picture  of  the  relator  with  the  pictures  of  criminals,  and 
representing  the  said  relator  as  a  criminal  and  as  a  person 
whom  the  police  should  watch,  and  whom  the  officers  of  the 
law  generally  should  observe  and  watch  more  critically  than 
said  officers  and  said  police  do  mankind  generally  who  are 
not  known  as  criminals,  by  placing  the  picture  of  said  re- 
lator on  cards  which  are  used  for  mounting  the  pictures  of 
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criminals,  and  using  said  pictares  for  the  express  and  sole 
purpose  of  holding  said  relator  forth  as  a  criminal,  on  said 
day  did  maliciously  and  falsely  make  and  publish  of  and 
concerning  the  relator  the  following  false,  scandalous, 
malicious,  and  defamatory  words,  and  picture  of  said  re- 
lator in  connection  therewith  [The  description  of  the  rer 
later,  and  the  charge  against  him,  and  by  whom  he  was 
arrested,  as  shown  on  the  back  of  said  picture,  are  set  forth 
in  the  complaint];  that  the  pictures  of  persons  taken  and 
mounted  as  aforesaid  on  cards  of  that  style,  with  the  words 
and  combination  of  words  printed  and  written  thereon,  as 
a  whole,  when  exhibited  and  used  as  these  were,  have  a 
definite  and  well  known  meaning  that  said  persons  are 
criminals  and  rogues,  and  that  said  pictures  and  words  make 
what  are  well  and  popularly  known  as  the  Rogues  Gallery; 
that  said  Clausmeier,  before  the  relator  had  any  oppor- 
tunity to  prove  his  innocence  of  the  charge  for  which  he 
was  committed,  wrongfully,  unlawfully,  and  maliciously 
caused  large  numbers  of  the  picture  of  said  relator,  and  said 
words  and  combination  of  words  on  the  reverse  side  thereof, 
to  be  sent  and  placed  in  the  police  department  of  the  city 
of  Ft.  Wayne,  and  to  divers  persons  to  the  relator  un- 
known, and  has  widely  published  the  libel  here  complained 
of;  that  said  relator  was  innocent  of  said  charge,  and  was 
afterwards  honorably  acquitted  of  the  said  charge  placed 
against  him.  Whereby  and  by  means  of  which  acts  afore- 
said said  relator  has  been  greatly  prejudiced  in  his  credit 
and  reputation,  and  brought  into  public  scandal,  infamy, 
and  disgrace,  and  has  suffered  in  his  good  name,  fame,  and 
reputation,  and  has  suffered  damage  thereby,"  etc. 

It  is  the  duty  of  a  sheriff  to  confine  in  jail  and  safely 
keep  all  persons  in  his  custody  awaiting  trial  on  a  charge  of 
crime  until  lawfully  discharged,  and,  if  they  escaj^e,  to 
pursue  and  recapture  them.  A  sheriff  in  making  an  arrest 
for  a  felony  on  a  warrant  has  the  right  to  exercise  a  dis- 
cretion, not  only  as  to  the  means  taken  to  apprehend  the 
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person  named  in  the  warrant,  but  also  as  to  the  means 
necessary  to  keep  him  safe  and  secure  after  such  apprehen- 
sion until  lawfully  discharged;  and  he  has  the  right  to  take 
such  steps  and  adopt  such  measure  as  in  his  discretion 
may  appear  to  be  necessary  to  the  identification  and  re- 
capture of  persons  in  his  custody  if  they  should  escape. 
Unless  this  discretion  is  abused  through  malice,  wantonness^ 
or  a  reckless  disregard  for  and  a  selfish  indifference  to  the 
common  dictates  of  humanity,  the  officer  is  not  liable. 
Firestone  v.  Rice,  71  Mich.  377,  38  N.  W.  885,  15  Am. 
St.  266;  Diers'v.  Mallouy  46  Neb.  121,  64  N.  W.  722, 
50  Am.  St  598.  It  is  the  duty  of  the  said  officer  to 
search  the  person  and  take  from  him  all  money  or  other 
ai*ticles  that  may  be  used  as  evidence  against  him  at  the 
trial.  Rusher  v.  State,  94:  Ga.  363,  21  S.  E.  593,  .47  Am. 
St.  175,  and  note  p.  180.  And  he  may  take  from  him  any 
dangerous  weapons,  or  anything  else  that  said  officer  may, 
in  his  discretion,  deem  necessary  to  his  own  or  the  public 
safety,  or  for  the  safe-keeping  of  the  prisoner,  and  to 
prevent  his  escape;  and  such  property,  whether  goods  or 
money,  he  holds  subject  to  the  order  of  the  court.  Clqsson 
V.  Morrison,  47  N.  H.  482,  93  Am.  Dec.  459;  Commercial, 
etc.,  Batik  v.  McLcod,  65  Iowa  665,  19  N.  W.  829,  22  X. 
W.  919,  54  Am.  Eep.  36;  Reifsnyder  v.  Lee,  44  Iowa  101, 
24  Am.  Rep.  733;  Holker  v.  Hennessey,  141  Mo,  527,  540, 
42  S.  W.  1090,  64  Am.  St.  524,  532,  and  note  p.  537,  39  L. 
E.  A.  165;  Gillett's  Crim.  Law  (2nd  ed.),  §158. 

In  Closson  v.  Morrison,  supra,  and  Holker  v.  Hennessey^ 
supra,  it  was  held  that  said  officer  might  not  only  take  any 
deadly  weapon  he  might  find  on  the 'person,  but  also  money 
or  other  articles  of  value  found  upon  the  person,  though  not 
connected  with  the  crime  for  which  he  was  arrested  and 
could  not  be  used  as  evidence  on  the  trial  thereof,  by  means 
of  which,  if  left  in  his  possession,  he  might  procure  his 
escape,  or  obtain  tools,  implements,  or  weapons  with  which 
to  effect  his  escape. 
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It  would  seem,  therefore,  if,  in  the  discretion  of  the 
sheriff  he  should  deem  it  jnecessary  to  the  safe-keeping  of  a 
prisoner,  and  to  prevent  his  escape,  or  to  enable  him  the 
more  readily  to  retake  the  prisoner  if  he  should  escape,  to 
take  his  photograph,  and  a  measurement  of  his  height,  and 
ascertain  his  weight,  name,  residence,  place  of  birth,  occu- 
pation, color  of  his  eyes,  hair,  and  beard,  as  was  done  in 
this  case,  he  could  lawfully  do  so.  The  complaint  does  not 
charge  that  any  physical  force  was  used  to  induce  the  relator 
to  have  his  negative  taken,  or  to  furnish  the  sheriff  the  infor- 
mation above  mentioned  not  obtainable  by  observation. 

It  is  evident  that  the  substantial  cause  of  action  set  forth 
in  the  complaint  is  an  alleged  libel  of  the  relator  by  the 
appellee,  Clausmeier,  in  the  publication  of  said  pictures  and 
the  writing  on  the  backs  thereof,  by  sending  the  same  to 
the  police  department  of  Ft.  Wayne,  and  to  the  divers  per- 
sons to  the  relator  unknown.  Conceding,  without  deciding, 
that  if  a  sheriff  commits  an  assault  and  battery  upon  a 
person  in  his  custody,  or  fails  to  use  ordinary  care  to  protect 
him  against  acts  of  violence  from  others,  he  and  his  sureties 
are  liable  on  his  official  bond  to  such  person  therefor,  yet 
it  does  not  follow  that  a  sheriff  aiid  his  sureties  are  liable 
on  his  official  bond  for  libelous  words  published  by  said 
sheriff  of  and  concerning  a  person  in  his  .custody.  If  a 
sheriff  have  a  person  in  his  custody  on  a  charge  of  crime,  and 
orally,  or  in  writing,  uses  language  concerning  said  person 
which  is  slanderous  or  libelous  per  se,  while  he  may  be  liable 
to  an  action  therefor,  there  is  no  liability  on  his  official  bond 
on  account  thereof.  A  person  who  is  a  sheriff  in  speaking  or 
Avriting  such  language,  under  such  circumstances,  is  not 
guilty  of  any  misfeasance,  malfeasance,  or  nonfeasance  as 
such  officer.  He  is  neither  performing  an  official  duty  in  a 
proper  or  improper  manner,  nor  doing  any  act  whatever  as 
an  officer. 

It  is  evident  that  said  Clausmeier,  in  sending  said  photo- 
graphs with  the  writing  on  the  backs  thereof,  was  not  acting 
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either  viriuie  officii  or  colore  officii.  Under  such  circum- 
8tance8,  there  is  no  liability  on  an  official  bond.  StaUj  ex 
rel.y  V.  GivaUy  45  Ind.  267;  State^  ex  rel.,  v.  Kent,  53  Ind. 
112.  It.  is  unnecessary,  therefore,  to  determine  whether  or 
not  the  photographs  and  the  words  thereon  were  libelous 
when  considered  in  connection  with  the  other  all^ations  of 
the  complaint.    Judgment  affirmed. 


BOWE  V.    HaMBERQBB  ST  AL. 
[No.  18,778.    Piled  May  39.  1900.] 

Injunction. — Deeds. —  Warranty.^  Indemnity  Mortgage, —  A  mort- 
gage executed  by  a  grantor  of  real  estate  to  secure  grantee  from 
Ions  by  reason  of  an  alleged  outstanding  paramount  title  to  part  of 
the  real  estate  conveyed,  runs  with  the  land,  and  a  purchaser  of 
the  land  from  the  holder  of  the  mortgage,  under  covenants  of  war- 
ranty, may  restrain  his  grantor  from  releasing  the  mortgage. 

From  the  Jay  Circidt  Court.     Affirmed. 

W.  H.  Williamson  and  E.  E.  McGriff^  for  appellant. 
J.  F.  LaFoUeiie  and  J.  W.  Thompsotiy  for  appellees. 

Baeeb,  C,  J. — ^Injunction.  The  material  facts  in  appel- 
lees' complaint  are  these:  One  Isenhart  was  the  owner  of 
160  acres  of  land  in  Jay  county.  In  May,  1894,  he  con- 
veyed forty  acres  thereof  to  his  daughter  Nancy  Lee.  Some 
time  afterwards  he  took  the  unrecorded  deed  from  Mrs.  Lee 
and  destroyed  it.  On  January  11,  1897,  Isenhart  conveyed 
and  warranted  the  whole  tract  to  appellant,  who  duly  re- 
corded his  deed.  In  the  deed,  appellant  assumed  encum- 
brances to  the  amount  of  $1,600.  Appellant  knew  that 
Mrs.  Lee  claimed  title  to  forty  acres,  so  he  required  Isenhart 
to  give  him  a  mortgage  on  certain  lots  in  the  city  of  Port- 
land, conditioned  upon  Tsenhart's  perfecting  the  title  and 
saving  appellant  harmless  from  Mrs.  Lee's  claim.  This 
mortgage  was  given  January  11,  1897,  and  was  duly  re- 
corded.   On  February  9,  1897,  appellant  executed  to  appel- 
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lees  his  warranty  mortgage  of  the  160  acres  and  other  lands 
to  secure  the  payment  of  $10,990.  Appellees  took  the  mort- 
gage in  the  full  belief  that  appellant's  title  was  perfect.  In 
September,  1897,  Mrs.  Lee  began  suit  against  appellant  and 
appellees  to  quiet  her  title  to  the  forty  acres.  Appellant  is 
wholly  insolvent,  and,  as  appellees  are  informed  and  believe, 
is  about  to  satisfy  and  release  the  Isenhart  indemnity  mort- 
gage. Unless  appellant  is  restrained,  appellees  will  lose 
their  security  and  will  sufiFer  irreparable  loss.  Notice  of 
application  for  a  temporary  order  cannot  safely  be  given, 
because  appellant  would  transfer  or  release  the  indemnity 
mortgage  before  a  hearing  could  be  had.  Prayer  for  a  tem- 
porary restraining  order  and,  on  final  hearing,  an  injunction 
against  appellant's  assigning  or  releasing  the  indemnity 
mortgage  until  the  Lee  ease  is  ended  and  the  rights  of  the 
parties  fully  determined.  Appellant's  demurrer  to  this  com- 
plaint for  want  of  facts  was  overruled  and,  on  his  refusal 
to  plead  further,  judgment  was  rendered. 

Is  the  indemnity  personal  to  appellant,  or  does  it  so  run 
with  the  land  as  that  appellees  have  a  preservable  interest 
therein?  Isenhart  warranted  the  title  to  appellant.  Appel- 
lant warranted  the  title  to  appellees.  If  appellees  should 
suffer  loss  by  reason  of  an  outstanding  paramount  title,  they 
could  proceed  against  Isenhart  on  hi^^  covenant,  because  it 
was  a  real  covenant.  Isenhart'a  indemnifying  mortgajre  was 
collateral  to  the  covenant  in  his  deed  to  appellant,  and 
though  appellant  was  the  only  indemnitee  named,  the  se- 
curity followed  the  real  covenant,  as  the  incident,  the 
shadow,  always  follows  the  principal,  the  substance.  In 
Smith  V.  Peace,  1  Lea  586,  it  appeared  that  at  a  chancery 
sale  of  the  lands  of  W.  H.  Poace,  deceased,  T.  C.  Peace, 
one  of  the  heirs,  became  purchaser  and  left  unpaid  part  of 
the  purchase  money,  the  amount  depending  u})on  an  ac- 
counting among  the  heirs  thereafter  to  be  had,  for  which  a 
lien  was  retained.  He  sold  the  land  to  Burwell  bv  title 
bond,  and  took  BurwelFs  notes  for  the  purchase  money. 
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Some  months  afterwards,  Burwell  filed  a  bill  charging  that 
T.  C.  Peace  had  become  insolvent  and  was  unable  to  make 
good  title,  and  praying  that  T.  C.  Peace  be  enjoined  from 
collecting  or  transferring  his  notes  until  the  encumbrance 
should  be  removed.  To  get  rid  of  this  suit,  Peace  executed  to 
Burwell  a  bond,  with  Golliday  and  Tarver  as  sureties,  bind- 
ing him  to  make  Burwell  a  title  clear  from  encumbrance 
w^hen  by  proper  account  the  sum  due  the  Peace  heirs  could 
be  ascertained,  and  to  save  Burwell  from  loss.  Burwell  dis- 
missed his  bill^  paid  his  notes,  and  afterwards  sold  the  land 
by  title  bond  to  Smith  and  Goldston,  receiving  payment  in 
full.  The  land  was  afterwards  held  liable  for  a  balance  of 
impaid  purchase  money  due  from  T.  C.  Peace  to  the  Peace 
heirs,  and  Smith  and  Goldston  paid  the  amount.  On  their 
action  upon  the  bond,  the  sureties  Golliday  and  Tarver  con- 
tended that  the  bond  "was  a  mere  personal  covenant  between 
said  parties  and  Burwell,  to  whom  it  was  executed,  and  its 
benefits  did  not  pass  with  the  land  when  sold  by  Burwell  to 
the  complainants  Smith  and  Goldston.  Nor  has  the  bond 
been  assigned  to  complainants,  either  directly  or  by  opera- 
tion of  law,  and  they  therefore  can  not  sue  upon  it  in  any 
court.  Furthermore,  this  bond  did  not  bind  the  sureties 
absolutely  to  remove  the  prior  incumbrance  upon  the  land, 
but  only  to  indemnify  Burwell  against  loss^  and  as  he  has 
suffered  no  loss  there  is  no  liability."  The  court  said:  "The 
complainants,  having  bought  the  land  from  Burwell  and 
paid  him  in  full  and  received  his  bond,  have  the  right  to 
call  upon  him  for  a  valid  and  unincumbered  title,  and  for 
the  enforcement  of  all  the  obligations  which  he  holds  upon 
others  bv  means  of  which  an  unincumbered  title  is  to  be 
obtained." 

As  no  loss  has  yet  been  sustained  on  account  of  the  claim 
of  Mrs.  Lee,  no  action  could  be  maintained  at  present  by- 
anyone  upon  the  indemnity  mortgage;  but,  since  appellees 
would  be  entitled  to  the  benefit  of  the  indemnity  in  case  of 
loss,  appellant  should  be  restrained  from  dissipating  that 
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security.  The  objections  that  it  does  not  appear  that  the 
160  acres  are  worth  the  $1,600  of  prior  encumbrances  as- 
sumed by  appellant  or  that  the  other  securities  of  appellees 
are  insufficient,  are  not  well  taken  by  appellant  in  view  of 
his  confession  of  the  appellees'  averment  that  the  release  of 
the  indemnifying  mortgage  would  impair  their  security  and 
cause  them  irreparable  loss. 
Judgment  affirmed. 


The  State  v.  Cadwallader. 

[No.  18,795.    Filed  May  29,  1900.]  isTwl 

167    2d7\ 

CRDfiNAL  IjA-W.  Sanks  and  Banking. — InsoToency, — EmbexzUment, 
—Under  §2081  Bums  1894  making  it  unlawful  for  an  insolvent  ^}?}  ^ 
bank  to  receive  a  deposit  from  any  person  not  indebted  to  it,  the 
indebtedness  of  the  depositor  must  be  upon  a  claim  or  demand 
held  by  the  bank  against  such  depositor  equal  to  or  in  exoess  of  the 
deposit,  and  due  from  him  at  the  time  of  the  deposit,    p,  610, 

Sajib. — Banks  and  Banking. — In3olve7icy.--Embezsdement, -^Evidence. 
— In  a  prosecution  under  §2081  Bums  1894  making  it  \mlawful  for 
an  insolvent  bank  to  receive  a  deposit  from  any  person  not  indebted 
to  the  bcmk  upon  a  matured  claim  or  demand  to  an  amount  equal 
to  or  in  excess  of  the  dei>osit,  the  State  is  not  required  to  prove 
that  such  depositor  was  not  indebted  to  any  of  the  bank's  officers. 
pp.  610,  611. 

Sams.— Banfc«  and  Banking. — Iiiaolvency.^Embezzlem€nt''Evidence. 
—In  the  prosecution  of  a  bank  official  under  §2081  Bums  1894  for 
receiving  a  deposit  when  the  bank  was  insolvent,  the  State  is  not 
required  to  allege  and  prove  that  the  officer  knew  that  the  bank 
was  insolvent  at  the  time  he  received  the  deposit  as  such  want  of 
knowledge  is  matter  in  defense,    p.  611. 

Sams. — Banks  and  Banking. — Insolvency. — Embezs^^ment.^KTWwl' 
edge  of  Officer. — An  officer  of  a  bank  who  receives  a  deposit  when 
the  bank  is  insolvent  in  violation  of  §2081  Burns  1894  is  not  relieved 
from  liability  under  the  statute  by  his  lack  of  knowledge  of  the  in- 
solvent condition  of  the  bank  where  his  ignorance  of  such  insolv- 
ency was  due  to  his  own  fault  or  negligence,    pp.  611,  61£. 

6ahb. — Banks  and  Banking. — Insolvency. — Embezzlement. — Knowl- 
edge of  Officer. — Presumption. — Evidence. — ^The  presumption  that  a 
bank  official  who  had  been  president  of  the  bank  for  threer  years 
knew  of  the  insolvent  condition  of  the  bank  at  the  time  he  received 
a  deposit  may  be  rebutted  by  evidence  that  in  fact  he,  without  his 
own  negligence  or  fault,  was  ignorant  of  the  true  condition  of  the 
bank  at  the  time  the  deposit  was  received,    pp.  612^616. 
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From  the  Itandolph  Circuit  Court.     Reversed. 

W,  A.  Ketcham,  Attorney-General,  C,  L,  HidclienSy  T. 
Ilutchens,  J.  W.  Ryan  and  If.  A.  Thompsoriy  for  State. 

E.  L.  WatsoUy  J.  8.  EngUy  J.  J.  Cheney  and  T.  Shockney^ 
for  appellee. 

Jordan,  J. — The  appellee  waB  charged  by  indictment 
with  having  violated  the  statute  defining  the  crime  of  em- 
hezzlement  by  bankers  and  brokers.  A  trial  by  jury  re- 
sulted in  his  acquittal,  and  this  appeal  is  prosecuted  by  the 
State  upon  the  questions  of  law  reserved  by  it  relative  to 
certain  instructions  given  to  the  jury  by  the  lower  court  on 
its  own  motion. 

.The  evidence  is  not  in  the  record,  therefore,  if  the  instruc- 
tions of  which  the  State  complains  can  be  said  to  be  proper, 
upon  any  supposable  evidence  which  might  have  been  intro- 
duced upon  the  trial,  under  the  issues  in  the  case,  this  appeal 
can  not  be  sustained. 

It  is  first  insisted  by  the  appellee  that  the  bill  of  excep- 
tions embracing  the  instructions  given  by  the  court  is  not 
properly  in  the  record.  An  examination  of  the  transcript 
discloses  that  the  verdict  of  the  jury  was  returned  on  the 
18th  day  of  November,  1897,  the  same  being  the  16th 
judicial  day  of  the  November  term,  1897,  of  the  Randolph 
Circuit  Court.  A  judgment  thereon  discharging  the  de- 
fendant was  rendered  on  the  fame  day. 

The  following  entry  appears  in  the  proceedings:  "And 
nfterwRrds,  to  wit,  on  the  7th  day  of  December,  1897,  the 
same  being  the  thirty-second  judicinl  dny  of  the  November 
term,  1897,  the  following  bill  of  exceptions  was  filed  by  the 
prosecuting  attorney  in  the  office  of  the  clerk  of  the  Ran- 
dolph Circuit  Court."  Immediately  following  this  entry 
appears  the  bill  of  exceptions  containing  all  of  the  instruc- 
tions given  in  the  cause.  The  rea?on  a-signed  by  counsel 
for  appellee  that  the  bill  in  question  is  not  in  the  record  is 
that  it  does  not  appear  that  it  was  filed  in  the  office  of  the 
clerk  of  the  lower  court.     This  insistence  is  in  no  manner 
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supported  by  the  record,  but,  upon  the  contrary,  it  is  affirm- 
atively disclosed  that  the  bill  was  signed  by  the  trial  judge, 
and  filed  by  the  State  in  the  office  of  the  clerk  during  tho 
term  in  which  the  cause  was  tried.  Consequently,  under 
the  circumstances^  there  can  be  no  question  but  what  the 
bill  is  properly  a  part  of  the  record. 

The  indictment  in  this  case,  among  other  things^  charges 
that  appellee  was,  on  the  2nd  day  of  May,  1896,  president 
of  an  incorporated  banking  company  by  the  name  and  style 
of  the  Citizens  Bank,  situated  in  Bandolph  county,  Indiana, 
and  doing  a  banking  l)usiness  therein;  that  appellee,  on  the 
said  2nd  day  of  May,  as  such  president,  at  the  said  county 
and  State,  unlawfully,  feloniously,  and  fraudulently  re- 
ceived from  one  Charles  Shultz  the  sum  of  $60  as  a  deposit 
in  said  bank,  said  bank  at  that  time  being  then  and  there 
insolvent,  which  fact  of  insolvency  was  then  and  there  well 
known  to  the  appellee;  and  that  by  reason  of  said  insolvency 
the  money  so  deposited  was  lost  to  the  said  Shultz,  etc. 

Section  2031  Bums  1894,  upon  which  this  prosecution  is 
based,  is  as  follows:  "If  any  banker,  or  broker,  or  person  or 
persons  doing  a  banking  business,  or  any  officer  of  any  bank- 
ing company,  or  incorporated  bank  doing  business  in  this 
State,  shall  fraudulently  receive  from  any  person  or  persons, 
firm,  company  or  corporation,  or  from  any  agent  thereof, 
not  indebted  to  said  banker,  broker,  banking  company  or 
incorporated  bank  any  money,  check,  draft,  bill  of  exchange, 
stocks,  bonds,  or  other  valuable  thing  which  is  transferable 
by  delivery,  when,  at  the  time  of  ireceiving  such  deposit,  said 
banker,  broker,  banking  company  or  incorporated  bank  is 
insolvent,  whereby  the'  deposit  so  made  shall  be  lost  to  the 
depositor,  said  banker,  broker  or  officer,  so  receiving  such 
deposit,  shall  be  deemed  guilty  [of]  embezzlement,  and  upon 
conviction  thereof,  shall  be  fined  in  a  sum  double  the  amount 
of  the  sum  so  embezzled  and  fraudulently  taken,  and  in 
addition  thereto  may  be  imprisoned  in  the  state  prison  not 
less  than  one,  nor  more  than  three  vears. 

Vol.  154—39 
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"The  failure,  suspension  or  involuntary  liquidation  of 
banker,  broker,  banking  company  or  incorporated  bank, 
within  thirty  days  from  and  after  the  time  of  receiving  such 
deposit,  shall  be  prima  facie  evidence  of  an  intent  to  de- 
fraud, on  the  part  of  such  banker,  broker  -or  officer  of  such 
banking  company  or  incorporated  bank." 

The  court's  charge  to  the  jury  embraces  forty-two  sepa- 
rate instructions.  In  respect  to  these  the  State  addresses  its 
objections  and  criticism  more  especially  to  numbers  six,  thir- 
teen, eighteen,  and  twenty -one.  By  the  sixth  charge  the 
court  enumerated  and  stated  to  the  jury  what  essential  facts 
the  State  was  required  to  establish  in  order  to  justify  a 
conviction  of  the  accused.  Among  the  facts  enumerated  by 
this  charge,  as  necessary  to  be  proved  by  the  State  in  order 
to  convict  the  defendant,  are:  (1)  That  at  the  time  the 
deposit  in  question  was  made  tlie  bank  in  controversy  was 
insolvent;  (2)  that  at  that  time  the  depositor  was  not  in- 
debted to  said  bank;  (3)  that  he  was  not  indebted  to  any  of 
the  bank's  officers;  (4)  that  the  defendant  knew  that  the 
bank  was  insolvent.  The  charge  closed  with  the  statement 
that  a  failure  by  the  State  to  establish  any  one  of  the?e  facts 
beyond  a  reasonable  doubt  would  require  the  acquittal  of 
the  defendant. 

The  first  proposition  is  a  correct  statement  of  the  law. 
The  second  may  also  be  approved,  with  the  exception  that 
the  jury  ought  to  have  been  advised  that  the  indebtedness  of 
the  depositor  contemplated  by  the  statute  in  question  must 
be  upon  a  claim  or  demand  held  by  the  bank  against  such 
depositor  and  due  from  him  at  the  time  of  the  deposit  ^d 
equal  to  or  in  excess  of  the  amount  deposited.  State  v. 
Beacliy  147  Tnd.  74,  36  L.  R.  A.  170. 

The  insolvency  of  the  bank  and  the  absence  of  indebted- 
ness to  it  upon  the  part  of  the  depositor,  as  stated,  were 
both,  under  the  statute  above  set  out,  essential  elements  of 
the  alleged  offense  for  which  the  defendant  was  prosecuted 
in  this  action.    Upon  no  view  of  the  case,  however,  can  the 
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third  and  fourth  propositions  embraced  in  the  charge  in 
controversy  be  sustained.  While  it  is  true  that  it  was  in- 
cumbent upon  the  State,  as  heretofore  ?aid,  in  order  to  estab- 
lish the  guilt  of  the  accused,  to  prove  that  at  the  time  of  the 
deposit  the  depositor  was  not  indebted  to  the  bank,  upon 
a  matured  claim  or  demand  to  an  amount  equal  to  or  in 
excess  of  the  deposit,  still,  the  State  was  not  required  to  go 
beyond  this  and  also  prove  that  such  depositor  was  not 
indebted  to  any  of  the  bank^s  officers.  The  trial  court,  by 
this  statement  to  the  jury,  injected  into  the  case  a  fact  hot 
legitimately  at  issue  therein,  and  one  upon  which  the  suc- 
cessful prosecution  of  the  defendant  in  no  manner  depended. 
In  respect  to  the  fourth  proposition  it  may  be  said  that  the 
statute  upon  which  this  prosecution  rests  is  silent  in  regard 
to  the  knowledge  of  the  accu8e<l  ])arty  of  the  insolvency  of 
the  bank  at  the  time  the  deposit  is  received ;  and  such  knowl- 
edge can  not  be  said  to  be  such  nn  essential  fact  of  the 
offense  as  would  require  of  the  State  to  allege  it  in  its  plead- 
ing, and  prove  the  same  upon  the  trial,  in  order  to  secure  a 
conviction.  The  absence  of  such  knowledge,  however,  may 
be  shown  by  the  accused  upon  the  trial,  as  a  matter  of 
defense,  to  justify  his  act  in  receiving  the  deposit  when  the 
bank  was  insolvent.  Therefore,  if,  upon  a  consideration  of 
all  of  the  evidence  given  in  a  case  upon  a  prosecution  under 
the  statute  in  dispute,  it  should  appear  that  the  accused 
party  had  no  knowledge  of  the  bank's  insolvency  at  the  time 
the  deposit  was  made,  or  if  a  consideration  of  the  e^idencf* 
and  all  the  legitimate  inferences  arising  therefrom  creates, 
in  the  minds  of  the  jury  trying  the  cause,  a  reasonable  doubt 
as  to  the  defendant's  knowledge  of  such  fact,  then,  in  either 
event,  he  should  be  acquitted.  Tf  in  fact,  however,  the  one 
accused  of  the  crime  defined  by  this  statute  is  really  ignorant 
of  the  insolvent  condition  of  the  bank  at  the  time  the  deposit 
is  received,  and  such  ignorance  upon  his  part  is  not  superin- 
duced by  his  own  fault  or  negligence,  he  may  upon  his  trial 
avail  himself  of  such  want  of  knowledge  as  a  defense  to 
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relieve  him  of  the  evil  intent  to  defraud,  and  thereby  be 
absolved  from  criminal  liability.  Squire  v.  Stdtej  46  Ind. 
469;  Payne  v.  State^  74  Ind.  208;  1  Bishop's  New  Crim. 
Law,  §303. 

By  instruction  thirteen  the  jury  was  informed  that  the 
president  of  the  bank  is  presumed  to  know,  and  that  it  is  his 
duty  to  know,  whether  or  not  his  bank  is  solvent,  and  he  is 
presumed  to  know  all  that  the  books  of  the  bank  disclose  in 
regard  to  its  liabilities,  their  character,  and  amoimt,  and  the 
date  of  their  maturity,  the  assets  of  the  bank,  their  extent, 
character,  and  value,  and  their  availability  to  meet  and  pay 
the  bank's  liabilities  as  they  may  be  presented  to  it  in  the 
ordinary  course  of  its  business.  The  instruction  closes  witli 
the  following  statement:  "This,  however,  is  not  a  conclusive 
presumption.  If,  as  a  matter  of  fact,  from  negligence  or 
any  other  reason,  he  does  not  know  that  it  is  insolvent,  he 
can  not  be  criminally  responsible  for  such  negligence." 

The  State  assails  (and  properly  so,  we  think,)  this  part 
of  the  charge  which  excuses  the  lack  of  knowledge  of  the 
insolvent  condition  of  the  bank  upon  the  part  of  the  defend- 
ant when  it  appears  that  his  ignorance  of  such  insolvency  is 
due  to  his  own  negligence  or  fault.  By  this  latter  instruc- 
tion the  court,  after  stating  to  the  jury,  in  effect,  at  least, 
that  the  defendant,  as  the  president  of  the  bank  in  contro- 
versy, was  presumed  to  know  whether  or  not  it  was  solvent, 
and  that  it  was  his  duty  to  know  such  fact,  broadly  ad\nse9 
them  that  if  by  reason  of  the  defendant's  negligence,  or  anv 
other  reason,  he  does  not  know  that  the  bank  is  insolvent, 
he  is  not  criminally  responsible  under  such  circumstances. 

The  statute,  under  which  the  defendant's  bank  is  allege<} 
to  have  been  organized,  provides  that  the  directory  shall 
elect  one  of  their  number  president  of  the  bank,  and,  as  the 
defendant  herein  was  the  president  of  the  bank,  it  may  be 
assumed  that  he  was  also  one  of  its  directors.  The  verv 
object  or  purpose  of  the  statute  is  to  prevent  bankers, 
brokers  and  bank  officials,  by  subjecting  them  to  a  crimin  1 
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prosecution,  from  receiving  deposite  when  their  bank  is  in- 
solvent. 

It  is  certainly  evident  that  the  solvency  or  inaolyency  of 
a  banking  institution  is  a  matter  which  may  be  said  to  be 
peculiarly  within  the  knowledge  of  its  directors  and  its  other 
managing  officers,  and  it  may  therefore  be  presumed  that  its 
directory  and  such  other  managing  officials,  so  long  as  they 
continue  to  operate,  the  bank,  know  whether  it  is  solvent  or 
insolvent.  Depositors,  as  a  rule,  have  no  means  of  accu- 
rately ascertaining  the  true  financial  condition  of  a  banli, 
and  they  must  necessarily  act  upon  the  presumption  that  the 
directors  and  the  other  officers  thereof  are  not  violating  the 
law  by  keeping  the  bank  open,  and  receiving  deposits  when 
it  is  insolvent.  It  is  the  imperative  duty  of  such  officers, 
w^hen  they  receive  deposits  from  the  bank's  patrons,  to  know 
that  the  bank  is  solvent,  if,  under  the  circumstances,  by  the 
exercise  of  reasonable  diligence,  such  fact  could  have  been 
ascertained.  If,  by  the  exercise  of  such  diligence,  in  making 
an  examination  and  inquiry  in  respect  to  the  solvency  or 
insolvency  of  the  bank,  its  true  condition  could  have  been 
discovered,  then,  imder  such  circumstances,  the  presump- 
tion will  be  that  they  had  knowledge  of  the  bank's  condition 
at  the  time  the  particular  deposit  was  received.  When  tested 
bv  the  rule  which  we  assert,  it  must  be  held  that  the  defend- 
ant  in  this  case,  under  the  facts,  was  charged  \vith  the  duty 
of  knowing  the  condition  of  his  bank  at  the  time  he  received 
the  deposit  in  question,  and  if  at  that  time  it  was  insolvent, 
the  inference  or  presumption  would  arise  that  he,  as  such 
director  or  president,  had  knowledge  of  such  insolvency. 

While  it  is  true  that  the  defendant  upon  the  trial  would 
be  entitled  to  rebut  or  overthrow  this  adverse  presumption, 
still  he  would  not  be  permitted  to  avail  himself  of  his  own 
negligence  or  carelessness  as  an  excuse  for  want  of  knowl- 
edge in  regard  to  the  insolvency  of  the  bank.  Of  course,  if 
the  accused  person  is  ignorant  of  tlie  insolvent  condition  of 
the  bank,  because  sufficient  time  and  opportunity  have  not 
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been  afforded  liim  to  discover  its  true  condition  before  re- 
ceiving the  deposit,  a  different  question  will  be  presented. 
If  the  party  charged  with  a  violation  of  the  statute  in  ques- 
tion could  be  permitted  to  shield  himself  behind  his  own 
negligence  or  carelessness,  and  thereby  excuse  his  want  of 
knowledge  of  the  bank's  insolvency  at  the  time  the  deposit 
was  received,  then  the  statute  which  was  designed  to  fumirh 
protection  to  depositors  would  l.e  of  no  avail  in  securing  such 
protection. 

In  the  case  of  Meadowcroft  v.  People,  163  HI.  56,  45  N". 
E.  303,  35  L.  R.  A.  176,  the  supreme  court  of  that  state,  in 
a  prosecution  under  a  statute  which  is  substantially  the  same 
as  that  upon  which  this  prosecution  is  ba?ed,  said:  "If  one 
is  a  banker  or  person  doing  a  banking  business,  and  receives 
on  deposit  the  money  of  his  customer,  it  is  to  be  presumed 
that  he  knows,  at  the  time  of  receiving  such  deposit,  whether 
or  not  he  is  solvent.  At  all  events,  as  he  holds  himself  out 
to  the  public  and  to  his  customers  as  being  possessed  of 
money  and  capital,  and  therefore  to  be  safely  trusted,  it  is 
his  duty  to  know,  and  he  is,  under  all  ordinary  circum- 
stances, bound  to  know,  that  he  is  solvent,  and  it  is  criminal 
negligence  for  him  not  to  know  of  his  own  insolvency." 

It  can  not  be  presumed  tliat  it  was  the  intention  of  the 
legislature,  in  the  enactment  of  the  statute  in  controversy, 
to  inflict  a  penalty  upon  a  banker  or  bank  official  for  receiv- 
ing a  deposit  when  at  the  time  of  receiving  the  same  he  was 
actually  ignorant  of  the  bank's  insolvency,  by  reason  of  his 
not  being  afforded  sufficient  time  and  opportunity  to  dis- 
cover that  fact  before  recei^'ing  the  deposit  See  Staie  v. 
Beach,  147  Ind.  74,  83,  86  L.  R.  A.  179. 

It  may  be  asserted  that  when  it  appears  that  the  person 
accused  of  violating  the  statute  in  question  is  shown  to  have 
exercised  due  diligence,  imder  the  circumstances,  to  acquaint 
himself  with  the  condition  of  the  bank,  but  nevertheless,  at 
the  time  of  receiving  the  deposit,  ];e,  cnnsidcri^^g  all  of  the 
circnnistancos,  had  good  reason^  to  belirve,  r.r.d  did  honestly 
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believe,  that  the  bank  was  solvent,  then,  under  such  circum- 
stances, he  will  be  absolved  from  criminal  liability.  Squire 
V.  Statey  46  Ind.  459;  Goetz  v.  StaiCy  41  Ind.  162;  Ward 
V.  Stale,  48  Ind.  289;  Payne  v.  State,  74  Ind.  203. 

The  rule  which  obtains  under  such  circumstances  is  well 
stated  by  an  eminent  author  as  follows:  "The  wrongful  in- 
tent being  the  essence  of  every  crime,  it  necessarily  follows 
that  whenever  one  without  fault  or  carelessness  is  misled 
concerning -facts,  and  thereon  acts  as  he  would  be  justified 
in  doing  were  they  what  he  believes  them  to  be,  he  is  legally 
innocent  the  same  as  he  is  innocent  morally.  The  rule  in 
morals  is  stated  by  Wayland  to  be  that  if  a  man  'know  not 
the  relations  in  which  he  stands  to  others,  and  have  not  the 
means  of  knowing  them,  he  is  guiltless.  If  he  know  them, 
or  have  the  means  of  knovnng  them,  and  have  not  improved 
these  means,  he  is  guilty.'  The  legal  rule  is  neatly  enun- 
ciated by  Baron  Parke,  thus:  'The  guilt  of  the  accused 
must  depend  on  the  circumstances  as  they  appear  to  him.* " 
1  Bishop's  New  Crim.  Law,  §303,  sudb.  3;  Dotson  v.  State, 
62  Ala.  141,  34  Am.  Eep.  2. 

By  charge  eighteen  the  court  instructed  the  jury  that  if 
they  believed  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  had  been  a  director  and  president  of  the 
bank  in  controversy  continuously  for  three  years  prior  to 
the  day  upon  which  he  received  the  deposit  in  question,  and 
that  during  all  of  said  time  he  was  in  the  active  manage- 
ment and  control  of  the  business  of  the  bank,  and  if  they 
further  believed  from  the  evidence  that  the  bank  on  that 
day  was  insolvent,  then  the  presumption  would  be  that  the 
defendant  knew  of  its  insolvent  condition,  but  that  such  pre- 
sumption would  not  be  conclusive,  and  that  it  might  be 
shown  as  a  matter  of  fact  that  the  defendant  did  not  know 
that  the  bank  was  insolvent.  The  objection  urged  by  the 
State  to  this  charge  is  that  the  court  erred  in  advising  the 
jury  that  the  presumption,  under  the  facts  stated,  in  respect 
to  the  defendant's  knowledge  of  the  insolvency  of  the  bank, 


616  SUPREME  COURT  OF  INDIANA, 

Roundenbush  v,  Mitchell. 

was  not  conclusive^  but  might  be  rebutted.  The  charge  can 
not  be  held  to  be  erroneous  upon  this  ground  for  the  de- 
fendant certainly  had  the  right  to  overcome  such  adverse 
presumption  by  showing  by  legitimate  evidence  that,  in  fact, 
he,  without  his  own  negligence  or  fault,  was  ignorant  of  the 
true  condition  of  the  bank  at  the  time  the  deposit  was  re- 
ceived. It  may  be  said,  however,  in  this  connection  that  a 
trial  court  in  charging  a  jury  in  respect  to  the  presumption 
of  a  fact  should  not  go  further  than  to  direct  lie  attention 
of  the  jury  to  their  right  to  draw  the  inference.  It  is  not 
proper  for  the  court  to  attach  weight  or  value  to  such  infer- 
ence or  inferences,  as  that  is  the  exclusive  province  of  the 
jury.     Smith  v.  State,  58  Ind.  840. 

By  reason  of  the  errors  pointed  out  in  the  charge  of  the 
court,  we  are  compelled  to  sustain  this  appeal  at  the  cost  of 
the  appellee.    Appeal  sustained. 

Monks,  J.,  did  not  participate  in  the  decision  of  this 
appeal. 


ROXTNBENBnSH  KT  AL.    V.    MiTCHBLL,    SURVEYOR,    EtC. 

[No.  18,816.    FUed  May  29,  1900.] 

Drains.— IfatfUenanoe.— Allotment —The  facts  that  lands  were  not 
assessed  for  the  constmction  of  the  drain,  and  that  it  had  been 
adjudged  when  the  drain  was  projected  that  they  would  not  be 
benefited  by  its  construction,  will  not  exempt  such  lands  from  lia- 
bility for  the  maintenance  of  the  drain  mider  the  provisions  of  §5688 
Bums  1894.    p.  618.  • 

Sahb. — Maintenance. — Allotment. — Constituiional  Law.^The  act  of 
1889,  §§5632-45636  Bums  1894,  providing  for  the  allotment  of  the 
work  of  maintaining  a  public  drain  is  not  unconstitutional  as 
taking  private  property  for  public  use  without  just  compensation, 
and  without  due  process  of  law,  since  the  statute  makes  ample 
provision  for  notice  to  the  landowners,  and  for  a  hearing  upon  all 
questions  of  law  and  fact,  not  only  before  the  drainage  commis- 
sioner, but,  on  appeal,  in  the  circuit  or  superior  court  of  the 
county,  and  by  the  express  terms  of  the  statute,  there  can  be 
neither  assessment  nor  allotment  in  the  absenoe  of  equal  oompen- 
sating  benefits,    p.  620, 


MAY  TERM,  1900— Vol.  154.  617 


Boundenbush  v.  MitchelL 


From  the  Hamilton  Circuit  Court.    Affirmed. 

J.  W.  Christian  and  Tf.  8.  Ckristiariy  for  appellanta 
F.  E.  Oavin,  I\  P.  Davis  and  /.  L.  Oavin,  for  appellee. 

DowLiNG,  J. — This  is  a  proceeding  under  the  provisions 
of  the  act  of  1889  for  an  allotment  of  the  work  of  keeping 
a  public  drain  in  repair.  Acts  1889,  p,  53,  §§5632-5636 
Bums  1894. 

The  appellee,  who  was  the  county  surveyor,  and,  ex  officio^ 
a  drainage  commissioner,  in  pursuance  of  §5633,  supra^ 
after  notice  duly  given  to  the  persons  to  be  affected, 
apportioned  to  each  parcel  of  land  benefited  by  a  public 
drain  in  Hamilton  county,  a  division  thereof,  to  be  cleaned 
out  annually  and  kept  in  repair  by  the  owner  of  each  of  said 
tracts.  This  apportionment  was  made  upon  the  basis  of  the 
benefits  alleged  to  be  received. 

Boundenbush,  together  with  some  ten  other  persons,  ap- 
peared before  the  surveyor,  at  the  time  and  place  named  in 
the  notice,  and  objected  to  the  allotment  made  by  that  officer. 
Their  objections  were  overruled, 

A  joint  appeal  from  the  allotment  so  made  was  taken  by 
the  objectors  to  the  Hamilton  Circuit  Court.  A  copy  of 
the  record  of  such  allotments,  and  of  the  objections  made 
thereto,  was  filed,  and  these  properly  constituted  the  plead- 
ings upon  such  appeal.  §5636  Bums  1894;  Romack  v. 
Hobhs,  13  Ind.  App.  138. 

The  appellee  demurred  to  each  objection  for  the  insuffi- 
ciency of  the  facts  stated,  and  his  demurrers  were  sustained 
to  all  of  the  objections,  excepting  the  fifth  and  sixth,  which 
were  thereupon  withdrawn.  The  appellants  refusing  to 
plead  further,  the  court  rendered  judgment  on  the  demurrers 
in  favor  of  the  appellee. 

The  errors  assigned  question  the  correctness  of  the  deci- 
sion of  the  court  upon  the  demurrers  to  the  objections. 

The  substance  of  the  first,  second,  third,  and  fourth  objec- 
tions was  that  the  lands  of  the  appellants  were  not  among 


618  SUPREME  COURT  OP  INDIANA, 

Roundenbush  v.  Mitchell. 

* 
those  assessed  for  the  construction  of  the  drain,  and  that  it 

had  been  adjudged  by  the  Hamilton  Circuit  Court  that  said 

lands  were  not  benefited  by.  said  drain,  and  were  not  liable 

to  assessment  for  the  construction  thereof.      It    was    also 

averred  that  the  attempt  to  subject  appellants  to  a  portion  of 

the  burden  of  maintaining  the  said  drain  was  a  collateral 

attack  upon  the  said  judgment. 

In  the  seventh  objection,  it  was  alleged  that  the  proposed 
allotment  was  in  violation  of  both  the  federal,  and  State 
Constitutions,  because  it  sought  to  take  private  property  for 
public  use  without  just  compensaljon,  and  without  due 
process  of  law. 

It  is  apparent  from  the  language  of  the  statute  that  the 
facts  that  the  lands  of  the  appellants  were  not  assessed  for 
the  construction  of  the  drain,  and  that  it  had  been  adjudged 
when  the  drain  was  projected  that  they  would  not  be  bene- 
fited by  its  construction,  did  not  exempt  those  lands,  and 
their  owners,  from,  future  liability  for  the  maintenance  of 
the  drain. 

Provision  is  made  in  tlie  act  for  alloting  the  work  of  main- 
taining the  drain  to  two  distinct  classes  of  persons,  viz.: 
First,  the  owner  of  each  tract  of  land,  etc.,  which  had  been 
assessed  for  the  original  construction  of  the  drain ;  and,  sec- 
ond, the  owner  of  each  tract  subsequently  benefited  by  the 
drain,  T^dthout  regard  to  the  original  assessment,  the  statute 
beinsr  as  follows: 

"Section  5633.  It  shall  be  the  duty  of  the  county  sur- 
veyor in  each  county  in  this  State  in  which  any  such  ditch 
or  drain,  or  part  thereof,  is  located,  to  proceed  to  view  and 
examine  each  and  every  such  ditch  or  drain  within  his  re- 
spective county,  and  to  fix  and  determine  the  portion  thereof 
that  the  owner  of  each  tract  of  land  and  each  corporation, 
county  or  township,  assessed  for  the  construction  thereof 
sliould  annually  clean  out  and  keep  in  repair,  and  shall  also, 
at  the  same  time^  set  apart  and  apportion  to  each  parcel  of 
land,  and  to  each  corporate  road  or  railroad,  and  to  the 
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township  where  public  highways  are  benefited,  a  share  or 
portion  of  such  ditch  or  drain,  according  to  the  benefits  to 
be  received  thereby,  to  be  cleaned  out  annually  and  kept  in 
repair  by  the  owner  of  each  tract  of  land  or  by  such  corpo- 
rate road  or  railroad  or  by  the  tovmshipJ^ 

The  expediency  of  such  a  provision  is  obvious.  It  might 
easily  result  from  natural  causes,  or  from  artificial  changes 
in  the  condition  of  the  lands  in  the  vicinity  of  a  public 
drain,  that  tracts  not  originally  benefited  by  the  construc- 
tion of  the  ditch,  nor  in  any  way  dependent  upon  it  for 
drainage,  would,  afterwards,  derive  valuable  advantages 
from  its  maintenance.  The  obstruction  of  natural  water^ 
ways,  or  a  change  in  the  course  of  creeks  or  rivers,  the  drain- 
age and  reclamation  of  large  areas  of  marsh  lands,  the  cut- 
ting down  of  forests,  or  other  alterations  in  the  condition  or 
use  of  neighboring  real  estate,  might  eifect  such  change. 

Or,  the  construction  of  new  ^nd  convenient  highways,  ren- 
dered practicable  only  by  the  reclamation  of  areas  of  wet 
lands  by  the  construction  of  a  public  drain,  might  add  to 
the  convenience  and  increase  the  value  of  lands  \<^hich  were, 
at  first,  properly  held  unaffected  by  the  cohstruction  of  the 
drain. 

On  the  other  hand,  lands  originally  assessed  for  the  con- 
struction of  the  drain  might  cease  to  be  benefited,  and, 
therefore,  become  exempt  from  allotments  for  repairs,  or, 
if  liable,  responsible  only  in  a  reduced  ratio.  Park  County 
Coal  Co,  V.  Campbell,  140  Ind.  28;  Chambliss  v.  Johnson, 
77  Iowa,  611,  42  K  W.  427. 

The  suitable  maintenance  of  a  public  drain  is,  in  most 
cases,  quite  as  necessary  as  its  original  construction.  The 
power  to  assess  for  that  purpose  continues  so  long  as  the 
drain  exists,  and  is  of  public  utility,  and  may  be  exercised, 
from  time  to  time,  upon  the  lands  and  their  owners  accord- 
ing to  the  benefits  received.  Johnson  v.  Lewis,  115  Ind. 
490;  Kirkpatrick  v.  Taylor,  Treas.,  118  Ind.  329;  Zimmer- 
man, Treas.,  v.  Savage,  145  Ind.  124;  Romack  v.  Hobbs, 
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13  Ind.  App.  138;  Beatty  v.  Prvden,  13  Ind.  App.  507; 
Morrow  v.  Oeeting,  15  Ind.  App.  358. 

The  cases  cited  by  api^ellants  in  their  brief  are  not  appli- 
cable here.  This  proceeding,  as  has  been  stated,  was  taken 
under  the  act  of  1889.  Romack  v.  Hobbs,  supra^  and  Park 
County  Coal  Co.  v.  Campbell,  140  Ind.  28,  referred  to  by 
appellants  were  decisions  under  the  act  of  1885.  That  stat- 
ute contains  no  provision  for  allotments  upon  lands  other 
than  those  originally  assessed  for  the  construction  of  the 
drain. 

The  appellants  next  contend  that  this  proceeding  is  uncon- 
stitutional, for  the  reason  that  under  it  private  property  is 
sought  to  be  taken  for  public  use  without  just  compensation, 
and  without  due  process  of  law. 

There  is  nothing  in  this  objection.  The  statute  makes 
ample  provision  for  notice  to  the  landowner,  and  for  a  hear- 
ing upon  all  questions  of  law  and  fact,  not- only  before  the 
surveyor,  or  drainage  commissioner,  but,  on  appeal,  in  the 
circuit  or  superior  court  of  the  county.  By  the  express 
terms  of  the  law  there  can  be  neither  assessment  nor  allot- 
ment in  the  absence  of  equal  compensating  benefits.  Under 
such  circumstances,  the  validity  of  like  statutes,  uniformly, 
has  been  upheld.  II agar  v.  Reclamation  Dist.,  Ill  U.  S. 
701,  4  Sup.  Ct.  663,  28  L.  ed.  569;  State  v.  Stewart,  74 
Wis.  620,  43  N.  W.  947;  Morrow  v.  Oeeting,  16  Ind.  App. 
353;  Parle  County  Coal  Co.  v.  Campbell,  140  Ind.  28; 
Lipes  V.  Hand,  104  Ind.  503;  Weaver  v.  Templin,  113  Ind. 
298;  Moffit  v.  Medsker,  etc.,  Assn.,  48  Ind.  107;  Etchison, 
etc.,  Assn.  v.  Hillis,  40  Ind.  408;  State  v.  Johnson,  105 
Ind.  463;  Swain  v.  Fulmer,  185  Ind.  8;  Fries  v.  Brier,  111 
Ind.  65;  O^Reiley  v.  Kankakee,  etc.y  Co.,  32  Ind.  169; 
Trimble  v.  McGee,  112  Ind.  307;  Zigler  v.  Menges,  121 
Imd.  99,  16  Am.  St.  357;  Oifford  Drainage  Dist.  v.  Shroer, 
145  Ind.  572. 

The  demurrers  to  the  objections  filed  by  the  appel- 
lants were  properly  overruled,  and  we  find  no  error  in  the 
record.    Judgment  affirmed. 
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[No.  18,831.    FUed  May  29,  1900.]  L15i^' 

CovNms.— iieoorcii. — ^JStemtna^umb^rcucpaydr. —-A  citizen  axid  tax-    ^^  ^ 
payer  of  the  coimty  has  suoh  an  interest  as  entitles  him  to  examine    }^    ^ 
the  records  and  papers  in  the  county  auditor's  oflSce,  under  proper 
regulations,  for  the  purpose  of  ascertaining  the  oondition  of  the 
administration  of  the  fiscal  affairs  of  the  county,    pp,  621-6fS7, 

Same. — Records, — Examination  by  Taxpayer. —The  fact  that  the  board 
of  commissioners  of  the  county  is  invested  with  the  power  and 
duty  to  audit  the  accounts  of  all  officers,  and  has  the  care  and  man* 
agement  of  the  public  money  does  nbt  deprive  a  citizen  and  tax« 
payer  of  the  county  of  the  right  to  examine  the  records  of  the 
county  auditor's  office  for  the  purpose  of  asoertaining  the  condi- 
tion of  the  public  funds,    pp.  6S7,  628. 

Samx.  —  ReoordB,  —  Examination  by  Taxpayer — Mandamue,  —  Man- 
damus is  the  proper  remedy*  to  enforce  the  right  of  a  citizen  and 
taxpayer  of  the  county  to  examine  the  reoorda  in  the  county 
auditor's  office,    p.  629. 

From  the  Union  Circuit  Court.    Reversed. 

O.  C.  Florea  and  L.  L.  Broaddusy  for  appellant. 
F.  M.  Alexander  and  8.  8.  Harrell^  for  appellee. 

Jordan,  J. — This  is  an  appeal  by  the  relator  from  a  judg- 
ment on  demurrer  for  insufficiency  of  facts  to  his  petition 
for  a  writ  of  mandamus  against  appellee,  the  auditor  of 
Franklin  county,  to  compel  him  to  allow  the  relator  an 
inspection  of  the  public  records  and  papers  of  the  auditor's 
office  of  said  county.  The  action  was  originally  instituted  in 
the  Franklin  Circuit  Court,  but  was  subsequently  venued 
to  the  Union  Circuit  Court.  A  single  question  is  presented: 
Did  the  court  err  in  sustaining  the  demurrer  of  the  appel- 
lee to  the  petition? 

An  epitome  of  the  facts  alleged  in  the  petition  may  be 
said  to  be  as  follows:  The  relator,  John  A.  Colscott,  is  a 
citizen  and  resident  of  Franklin  county,  Indiana,  and  a  tax- 
payer therein,  and  had  been  a  resident  and  taxpayer  of  that 
county  for  over  ten  years  prior  to  the  beginning  of  this 
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action.    He  avers  in  his  petition  that  he  prosecutes  this  suit 
on  his  own  behalf  and  on  behalf  of  all  other  citizens  ami 
taxpayers  of  said  county  who  are  aggrieved  by  the  wrongs 
set  out  in  the  petition.     On  March    18,    1898,    appellee, 
George  B.  King,  was  the  auditor  of  said  county,  and  was, 
as  such  officer,  legally  in  the  possession  of  the  books,  records, 
and  papers  belonging  to  his  said  office.     On  that  day  the 
relator  went  to  the  auditor's  office  in  the  to^Mi  of  Brookvillo 
to  inspect  and  examine  the  public  records,  books,  papers,  and 
jSles  of  said  office  for  the  purpose  of  ascertaining  whether 
said  books  and  records,  etc.,  were  legally  and  properly  kept, 
and  especially  for  the  pui'pose  of  discovering  whether  the 
money  and  property  of  the  county  had  been  duly  accounted 
for  by  the  persons  and  officers  charged  with  the  collection 
and  disbursement  of  the  same,  a^d  to  ascertain  whether  any 
money  was  due  to  said  county  from  any  person  or  persons. 
The  petitioner  further  shows  tliat  he  de.^ires  such  inspection 
and  the  information  to  be  obtained  thereby  as  a  citizen  and 
taxpayer  for  the  purpose  of  pursuing,    if    necessary,  the 
proper  legal  remedies  to  enforce  the  collection    of    any 
moneys  or  demands  that  may  be  due  the  county,  and  to 
require  the  proper  authorities  to  enforce  such  demands,  and 
that  he  is  not  prompted  in  his  desire  for  the  inspection  in 
question  by  any  motives  of  idle  curiosity,  and  that  he  does 
not  intend  in  any  way  or  manner  to  interfere  with  op  inter- 
rupt the  orderly  administration  of  the  affairs  of  said  office 
in  the  said  inspection  or  examination.     He  alleges  that  he 
requested  and  demanded  of  appellee,  as  such  auditor,  that 
he  allow  him,  in  connection  with  two  competent  account- 
ants as  his  assistants,  to  have  access  to  the  public  books, 
records,  and  papers  of  said  auditor's  office   and  that   he, 
together  with  said  accountants,  be  by  said  auditor  permitted 
to  inspect  and  examine  such  books,  records,  and  papers  of  the 
office  as  related  to  or  pertained  to  the  fiscal  accounts  of  said 
county,  for  the  purposes  as  aforesaid  mentioned,  and  that 
he  be  permitted  to  make  such  extracts  and  copies  of  said 
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records  and  papers  as  may  be  necessary  and  pertinent  to 
said  examination,  and  that  he  be  allowed  to  continue  the 
inspection  of  said  books  and  records  from  day  to  day  in  said 
auditor's  office  in  the  presence  of  the  appellee,  if  the  latter 
so  desired  to  be  present,  until  ?aid  inspection  or  examination 
is  completed. 

It  is  disclosed  by  the  petition  that  for  a  long  time  prior  to 
the  making  of  said  demand  for  the  inspection  in  question, 
the  relator  and  many  other  citizens  and  taxpayers  of  said 
Franklin  county  believed  that  there  had  been  an  unlawful 
conversion  and  use  of  the  public  funds  thereof,  and  they 
desired  that  the  public  records  of  the  auditor's  and  treas- 
urer's offices  be  examined,  in  order  to  ascertain  or  di.<cover 
the  true  condition  of  the  administration  of  the  fiscal  affairs 
of  said  county.  The  relator,  as  it  is  disclosed,  was  a  member 
of  a  committee  appointed  by  numerous  taxpayers  of  the 
county  to  secure  the  inspection  of  the  public  records. 

The  petition  further  shows  that  the  defendant,  as  such 
auditor,  refused,  and  still  refuses,  to  allow  the  relator  to 
have  an  examination  of  the  records  and  papers  of  his  said 
office.  It  is  also  alleged  that  a  more  particular  de:!cription 
of  the  books,  records,  ^nd  doeuraentg,  which  the  relator  de- 
sires to  examine,  can  not  be  given,  for  the  reasnn  that  they 
are  in  the  possession  of  the  defendant.  The  petition  closes 
with  a  prayer  for  a  writ  of  mandamus  awarding  to  the  re- 
lator, together  with  his  two  agents  or  assistants,  the  right  to 
inspect  or  examine  the  records  and  papers  of  said  auditor's 
office  for  the  purposes  stated,  and  for  all  other  and  proper 
relief.  • 

The  defendant  appeared  to  this  action,  and  waived  the 
issuing  of  the  alternative  writ,  and  demurred  to  the  peti- 
tion, with  the  result  as  hereinbefore  stated. 

Counsel  for  appellee  insist,  (1)  that,  even  though  the 
relator  can  be  held  to  be  entitled  to  the  right  which  he 
demands,  such  right  can  not  be  enforced  by  mandamus; 
(2)  that,  under  §7880  Bums  1894,  §5746  R.  S.  1881  and 
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Horner  1897,  the  legislature  has  invested  the  board  of  com- 
missioners of  the  county  with  the  duty  and  power  to  audit 
the  accounts  of  all  officers,  and  have  the  care,  management, 
collection,  and  disbursements  of  public  money;  and  that 
under  §7995  Burns  1894,  §5917  R  S.  1881  and  Homer 
1897,  it  is  provided  that  the  county  treasurer  shall  at  all 
times  keep  his  books  and  office  subject  to  the  inspection  of 
such  board  of  commissioners;  hence,  it  is  contended  that, 
under  these  statutory  provisions,  the  right  and  duty  of  the 
county  commissioners  to  inspect  and  examine  the  records 
must  be  held  to  be  an  exclusive  one,  and  impliedly  deprives 
any  citizen  or  taxpayer  of  that  right,  when  he  seeks  to  exer- 
cise it  for  the  purpose  which  the  relator  alleges  he  has  in 
view. 

It  is  further  contended  that  the  examination  sought  to  be 
obtained  herein  is  incompatible  with  public  policy,  inasmuch 
as  it  might  subject  the  public  records  to  loss  and  mutilation, 
and  also  seriously  interfere  with  the  duties  of  the  office  and 
will  consume  the  time  of  public  officials  without  compensa- 
tion. 

Section  7831  Bums  1894,  §5746  R.  S.  1881  and  Homer 
1897,  provides  that,  "All  the  books,  accounts,  vouchers, 
papers  and  documents,  touching  the  business  or  property  of 
the  county,  shall  be  carefully  kept  by  the  auditor  and  open 
to  the  inspection  of  any  person".  There  can  be  no  doubt 
but  what  the  legislature,  under  this  statutory  provision,  has 
expressly  recognized  the  right  of  any  person  to  inspect  the 
public  records,  books,  files,  papers,  and  documents  belong- 
ing to  or  kept  in  the  office  of  the  county  auditor.  The  legis- 
lative command,  under  this  section,  is  plain  and  emphatic, 
and  may  be  easily  interpretpd.  Of  course  this  right  of 
inspection  is  not  to  be  viewed  n?  one  wholly  unqualified  or 
free  from  all  restrictions,  but  must  be  accepted  and  exercised 
by  the  inspector  in  such  a  manner  as  not  materially  to  inter- 
rupt or  interfere  with  the  officer  in  the  administration  or 
discharge  of  his  official  duties. 
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The  general  rule  which  obtained  at  common  law  was  that 
every  person  was  entitled  to  an  inspection  of  public  records, 
by  himself  or  agent,  provided  he  had  an  interest  in  the  mat- 
ters to  which  such  records  related.  Where,  however,  the 
inspection  desired  was  merely  to  gratify  idle  curiosity,  or 
motives  which  were  purely  speculative,  the  right  of  inspec- 
tion, under  the  common  law,  was  denied.  20  Am.  &  £ng. 
Ency.  of  Law,  pp.  521,  622,  and  authorities  cited  in  foot- 
note 2,  p.  522. 

It  is  evident,  under  the  facts  in  this  case,  that  the  relator 
asserts  no  other  interest  or  right  upon  which  to  base  his 
demand  for  an  inspection  of  the  records  in  question  than 
that  which  is  common  to  any  and  all  other  citizens  and  tax- 
payers  of  Franklin  county,  and  that  he  is  interested  in  the 
information  which  he  seeks,  by  virtue  of  the  inspection  de- 
sired, only  to  the  extent  of  a  citizen  and  taxpayer  of  that 
county.  He  expressly  disclaims  in  his  petition  that  he  is 
actuated  or  prompted  to  secure  the  inspection  in  controversy 
through  mere  curiosity,  but  alleges  that  he  rests  his  demand 
to  examine  and  search  the  public  records  in  the  custody  of 
the  defendant  upon  the  facts  that  he  is  a  citizen  and  tax- 
payer of  the  county,  and  that  he  desires,  by  the  means  of 
such  an  examination,  to  discover  the  condition  of  the  public 
revenue,  and  to  ascertain  if  the  affairs  of  his  county  have 
been  honestly  and  faithfully  administered  by  the  public 
officials  charged  with  that  duty. 

Aside  from  the  statute  to  which  we  have  referred,  we  are 
of  the  opinion  that  the  relator,  under  the  facts  presented  by 
his  petition,  has  shown  such  an  interest  in  the  matters  to 
which  the  records  and  papers  in  the  offices  of  the  auditor  and 
treasurer  of  his  county  relate  as  would  entitle  him  to  a 
general  inspection  thereof  for  the  purpose  which  he  has  in 
view.  These  public  records  are  the  property  of  the  county, 
and  are  not  the  property  of  the  officer  in  whose  custody  they 
have  been  placed.  The  latter  is  but  the  mere  custodian 
thereof.    It  is  his  imperative  duty  to  keep  them  safe  for  the 

Vol.  154—40 


626  SUPREME  COU?lT  OF  INDIANA, 

State,  ex  reL,  V.  King,  And. 

use  and  benefit  of  the  office  to  which  they  belong,  and  also 
for  the  use  and  benefit  of  the  public.  Certainly  the  officer 
or  custodian  has  the  right,  and  it  is  his  duty,  in  the  control 
of  an  inspection  or  examination  by  any  person,  to  keep  a  gen- 
eral surveillance  over  such  records  and  papers  and  make  and 
enforce  such  reasonable  rules  or  regulations  in  regard  to 
their  inspection  and  use  as  will  prevent  such  inspection  from 
materially  interfering  with  or  hindering  him  in  the  dis- 
charge of  the  functions  or  duties  of  his  office,  and  also  to 
prevent  the  mutilation  or  loss  of  such  records  and  papers 

A  county  may  be  said  to  be  an  involuntary  public  cor- 
poration organized  by  the  State  as  an  instrumentality  in 
the  furtherance  of  its  government.  The  people  residing 
therein  are  virtually  the  corporators.  As  taxpayers  they 
contribute  to  the  public  revenue,  and  as  voters  they  select 
the  public  officials  who  are  to  administer  the  county's  affairs. 
Surely,  under  such  circumstances,  they  retain  or  have  a 
great  interest  in  the  proper  management  of  the  business  and 
matters  pertaining  to  their  county,  and,  therefore,  are  en- 
titled to  know  whether  the  public  officials,  whom  they  have 
selected  to  represent  them,  have  properly  used,  disbursed, 
and  accounted  for  the  public  funds  which,  under  the  law, 
have  been  confided  to  their  custody  and  administration. 

The  various  county  officials,  in  a  political  sense,  are  con- 
sidered as  the  agents  of  the  people  in  managing  and  conduct- 
ing the  business  of  the  county.  These  officials  are  commonly 
denominated — and  properly  so — "public  servants",  and  are 
directly  responsible  to  the  people  who  select  them  for  the 
honest  and  faithful  discharge  of  the  duties  and  powers  with 
which,  under  the  law,  they  are  invested.  Under  such  con- 
ditions and  circumstances,  as  they  exist  under  the  peculiar 
structure  or  genius  of  our  government,  it  would  certainly 
be  a  harsh  interpretation  of  our  laws,  and  one  which 
would  be,  in  our  opinion,  adverse  to  sound  reason,  to 
deny  any  taxpayer  or  citizen  the  right,  subject  to  the  rea- 
sonable rules  and  regulations  previously  mentioned,  to  in- 
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spect  or  examine  the  public  records  of  his  county  in  order 
to  discover  or  ascertain  whether  the  public  officers  had  prop- 
erly administered  the  funds  of  the  county  to  which  such 
taxpayer  had  been  required  to  contribute.  In  fact  there 
can  be  no  sound  reason  advanced  for  depriving  a  citizen  of 
this  right,  for  it  is  evident  that  the  exercise  thereof,  for  the 
purpose  in  view  in  tliis  case,  will  serve  as  a  check  upon  dis- 
honest public  officials,  and  will  in  many  respects  conduce  to 
the  betterment  of  the  public  service. 

It  has  been  a  well  recognized  rule  of  the  law  that  a 
corporator  of  a  municipal  corporation  has  the  right  to  have 
a  general  inspection  of  the  public  records  and  documents 
of  such  corporation,  and  to  make  copies  thereof  under  such 
rulSs  and  restrictions  as  will  preserve  such  records  from 
loss  and  mutilation,  and  prevent  any  material  interruption 
of  the  duties  of  their  custodian.  That  this  rule,  under 
the  facts  in  the  case  at  bar,  is  applicable,  and  ought  to 
control,  cannot  be  controverted  upon  any  reasonable 
grounds. 

Mr.  Dillon,  in  his  valuable  work  on  municipal  corpora- 
tions, in  treating  of  the  right  of  a  corporator  to  inspect  the 
corporate  records,  says:  "The  following  points  have  been 
ruled  as  stated  by  Mr.  "Willcock:  Every  corporator  has  a 
right  to  inspect  all  the  records,  books,  and  other  documents 
of  the  corporation,  upon  all  proper  occasions;  and  if  upon 
application  for  that  purpose,  the  officer  who  has  the  cus- 
tody refuse  to  show  them,  the  court  will  grant  a  mandamus 
to  enforce  his  right."  1  Dillon  Mun.  Corp.  (4th  ed.) 
§303;  People  v.  Cornell^  47  Barb.  329. 

There  is  no  force  in  the  contention  of  appellee  that,  by 
reason  of  the  fact  that  the  board  of  commissioners  of  a 
county  is  charged  with  the  duty  of  inspecting  the  records 
of  the  treasurer's  office,  therefore,  all  citizens  and  taxpayers 
must  be  held  to  be  excluded  from  an  inspection  or  examina- 
tion of  such  records. 

It  must  be  presumed,  under  the  facts,  that  the  relator 
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and  other  citizens  and  taxpayers  of  the  county  have,  as 
they  should,  an  interest  in  the  manner  in  which  the 
public  affairs  of  their  county  are  conducted,  and  such  in- 
terest is  not,  nor  can  it  be  presumed  to  have  been,  relin- 
quished by  them  by  reason  of  the  fact  that  they  have 
chosen  certain  officials  to  represent  them,  whose  duty, 
under  the  law,  is  to  see  that  the  public  affairs  are  properly 
conducted.  They  must  still  be  held  to  have  a  right  to 
ascertain  for  themselves  this  fact  and  to  be  informed,  if 
they  desire,  in  respect  to  the  official  acts  of  their  officers 
or  servants  in  the  management  of  the  business  of  the 
county,  and  for  this  purpose,  at  least,  they  ought  to  be 
accorded  the  right  to  obtain  all  the  knowledge  and  informa- 
tion which  can  be  afforded  them  through  an  inspection  of 
the  records  and  documents  belonging  to  the  public  offices 
of  the  county. 

Counsel  for  appellee  rely  upon  such  cases  as  Webher  v. 
Townleyy  43  Mich.  534,  5  K  W.  971,  Buck  v.  Collins, 
51  Ga.  3,91,  and  others  of  like  character,  wherein  it  is 
held  that,  at  common  law,  there  is  no  right  to  inspect  and 
make  copies  of  public  records  for  speculative  purposes,  by 
making  abstracts  of  such  records  with  a  view  to  their  future 
sale  and  use.  These  cases,  however,  cannot  be  considered 
as  authoritative  upon  the  point  involved  in  this  appeal. 
The  principle  upon  which  they  are  decided  has  been 
denied  by  the  supreme  court  of  Michigan  since  the  case 
of  Webber  v.  Townley,  svpra^  was  decided,  and  the  latter 
case  is  expressly  overruled  in  BuHon  v.  TuitCy  78  Mich. 
363,  44  N.  W.  282,  7  L.  R.  A.  78.  In  this  last  appeal, 
Morse,  J.,  speaking  as  the  organ  of  that  court,  said:  ^T, 
do  not  think  that  any  common  law  ever  obtained  in  this 
free  government  that  would  deny  to  the  people  thereof  the 
right  of  free  access  to,  and  public  inspection  of,  public 
records.  Thev  have  an  interest  always  in  such  records, 
and  I  know  of  no  law,  written  or  unwTitten,  that  provides 
that,  before  an  inspection  or  examination  of  a  public  record 
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is  inade>  the  citizen  who  wishes  to  make  it  must  show  some 
special  interest  in  such  record.  I  have  a  right,  if  I  see  fit, 
to  examine  tlie  title  of  my  neighbor's  property,  whether  or 
not  J  have  any  interest  in  it,  or  intend  ever  to  have.  I 
also  have  the  right  to  examine  any  title  that  I  see  fit,  re- 
corded in  the  public  oflices,  for  the  purposes  of  selling  such 
information,  if  I  desire."  This  statement,  upon  the  ques- 
tion involved  in  the  case  from  which  we  quote,  we  consider 
the  correct  doctrine. 

The  conclusion  at  which  we  have  arrived  in  this  appeal 
is  fully  supported  by  the  following  authorities,  in  addition 
to  those  heretofore  cited:  State  v.  WilliamSy  41  N.  J.  L. 
332;  State  v.  Rachac,  37  Minn.  372,  35  K  W.  7;  Hanson 
V.  Eichstaedt,  69  Wis.  638,  35  K  W.  30;  People  yr 
Richards,  99  N.  T.  620,  1  K  E.  258;  People  v.  Reilly, 
38  Hun  429;  Hawes  v.  White,  66  Me.  305;  O'Hara  v. 
King,  52  111.  303;  Boylan  v.  Warren,  39  Kan.  301. 

The  relator,  being  entitled  to  the  right  which  he  seeks, 
there  can  be  no  question  but  what  mandamus  is  the  proper 
remedy  for  its  enforcement.  That  it  is  the  proper  remedy 
is  recognized  by  many  of  the  cases  hereinbefore  cited,  and, 
in  addition  to  those  in  support  of  this  point,  see  the  follow- 
ing authorities:  Wampler  v.  State,  148  Ind.  557,  38  L.  K. 
A.  829;  High  on  Ex.  Leg.  Rem.  §74;  14  Am.  &  Eng.  Ency. 
of  Law,  p.  171. 

The  right  to  inspect  the  records  in  question  also  im- 
pliedly awards  to  the  person  entitled  to  it  sufficient  time, 
under  the  circumstances,  in  which  to  make  the  inspection 
for  the  purpose  contemplated.  We  are  constrained,  there- 
fore, to  conclude  that  the  relator  in  this  case,  under  the 
facts,  is  entitled  to  the  inspection  which  he  demands,  and 
also  entitled  to  make  such  copies  and  abstracts  of  the  records 
as  may  ayail  him  in  carrying  out  the  purpose  of  his  exam- 
ination, subject,  however,  to  the  conditions  and  restrictions 
mentioned  in  this  opinion. 
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It  follows  that  the  petition  was  sufficient,  and  that  the 
demurrer  thereto  ought  to  have  been  overruled,  and  the 
defendant  required  to  answer. 

For  error  of  the  court  in  sustaining  the  demurrer  to.  the 
petition,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  ^vith  this  opinion. 


Shenkenberger  v.  The  State. 

[No.  18.040.    Filed  May  89,  1900.] 

PRAonoB.— ^-wdence.— Qjfer  to  Prove.^Appeal  and  Error. — No  ques- 
tion is  presented  on  the  ruling  of  the  court  in  excluding  the 

'  answer  to  a  question  propounded  to  a  witness,  where  the  offer  to 
prove  was  not  made  until  after  the  bbjection  to  the  question  was 
sustained  and  an  exception  reserved,    pp.  6S4,  635. 

EvmENCB. — Dying  Declarations. — Criminal  Law.— It  is  not  necessarj 
that  a  dying  declaration  be  made  in  the  presence  of  defendant  in 
order  to  render  it  admissible  in  the  trial  of  a  murder  case.  pp. 
ess,  636. 

Bams. — Dying  Deelaration$. — Criminal  Law. — An  objection  to  the 
admission  in  evidence  of  dying  declarations  in  the  trial  of  a 
murder  case,  on  the  ground  that  the  written  statement  was  the 
best  evidence,  was  properly  overruled,  where  it  was  not  shown  that 
the  declaration  testified  to  was  reduced  to  writing,    pp.  636,  636. 

Samb.— Ol(;ec^um. — Appeal  and  Error. — An  objection  to  the  admissi- 
bility of  evidence  which  was  not  presented  in  the  trial  court  will 
not  be  considered  on  appeal,    p.  636. 

Same. — Dying  Declarations.  —  Criminal  Law. — In  a  pro8ecuti<A 
charging  defendant  with  poisoning  her -daughter-in-law,  the  dying 
declaration  of  deceased  testified  to  by  a  witness  that  '*  This  was  a 
strange  death  to  die,  to  be  poisoned  by  her  mother-in-law  "  was  the 
statement  of  a  fact,  and  was  properly  admitted  in  evidence,  pp, 
636-639. 

Instructions.  —  Evidence.  —  An  instruction  containing  language 
which  casts  suspicion  upon  or  disparages  or  discredits  any  class  of 
evidence  is  erroneous,    pp.  639,  640. 

Samb.  —  Reasonable  Doubt .  —  Criminal  Law.  —  An  instruction  in  a 
criminal  case  informing  the  jury  that  if  any  one  of  them  enter- 
tained a  reasonable  doubt  upon  the  evidence  "  the  ^ry  in  such 
case  cannot  find  the  defendant  guilty/'  was  a  misleading  and 
inaccurate  statement  of  the  law,  and  was  properly  refused,    pp. 

640-644- 
Appbal  and  Errob. — Separation  of  Jury. — Objection  Made  for  the 

First  Time  on  Appeal.^An  objection  to  the  action  of  the  court  in 
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permitting  the  jury  to  separate  at  its  adjournments,  in  the  trial  of 
a  murder  case,  will  not  be  considered  on  appeal,  where  no  objeo- 
tion  thereto  was  made  in  the  court  below,  p,  6J^, 
Misconduct  of  Counsel. — Waiver, — Appeal  and  Error, — A  oaaae 
will  not  be  reversed  because  of  the  alleged  misconduct  of  counsel, 
where  the  statements  objected  to  were  promptly  withdrawn  by  the 
court  from  the  consideration  of  the  jury  and  no  motion  to  set 
aside  the  submission  and  discharge  the  jury  was  made.  pp.  644,  ^45, 

From  the  Clinton  Circuit  Court.     Affirmed. 

0.  E.  Brumbaugh  and  J.  ComhSy  for  appellant. 
W,  L.  Taylor,  Attorney-General,  Merrill  Moores  and  (7. 
C.  Hadley,  for  State. 

DowuNG,  J. — ^Indictment  for  murder  in  the  first  degree 
by  administering  poison.  Pleas  of  not  guilty,  and  insanity. 
Verdict  of  guilty,  and  punishment  fixed  at  imprisonment 
for  life.  Motion  for  a  new  trial  overruled,  and  judgment 
on  verdict. 

The  errors  assigned,  and  not  waived,  call  in  question  the 
action  of  the  court  in  overruling  appellant's  motion  for  a 
new  trial. 

The  specific  charge  contained  in  the  indictment  is  that 
the  appellant,  Sarah  Shenkenberger,  on  the  25th  day  of 
August,  1898,  at  the  county  of  Clinton,  in  the  State  of 
Indiana,  unlawfully,  feloniously,  purposely,  and  with  pre- 
meditated malice,  killed  and  murdered  one  Belle  Shenk- 
enberger, by  then  and  there,  feloniously,  etc.,  administering 
to  the  said  Belle  Shenkenberger  a  deadly  poison,  commonly 
called  arsenic,  which  the  said  Belle  Shenkenberger  then 
and  there  received  at  the  hands  of  the  said  Sarah  Shenk- 
enberger, and  swallowed,  and  by  reason  thereof  died;  the 
said  Sarah  Shenkenberger,  then  and  there,  well  knowing 
the  said  arsenic  to  be  a  deadly  poison,  and  wickedly  intend- 
ing thereby  feloniously,  etc.,  to  kill  and  murder  the  said 
Belle  Shenkenberger. 

A  brief  narrative  of  the  material  facts  shown  by  the 
evidence  will,  perhaps,  render  more  easily  intelligible  the 
points  necessary  to  be  examined  in  this  opinion. 
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The  appellant,  at  the  time  named  in  the  indictment,  was 
about  fifty-five  years  of  age,  was  a  married  woman,  and 
was  living  with  her  husband  in  the  town  of  Frankfort,  in 
Clinton  county,  Indiana.  Belle  Shenkenberger,  the  per- 
son alleged  to  have  been  poisoned  by  her,  was  the  wife  of 
a  son  of  the  appellant,  who  appears  to  have  been  a  shiftless 
and  roving  cliaracter,  without  means,  or  regular  employ- 
ment, and  with  little  inclination  to  provide  for  his  family. 
As  a  result  of  his  improvidence  and  neglect,  his  wife, 
during  a  large  part  of  her  married  life,  was  compelled  to 
make  her  home  with  his  parents,  going  away  with  her  hus- 
band several  times,  but,  as  often,  returning  to  their  house.  On 
the  30th  of  July,  1898,  after  a  short  absence,  Belle  Shenk- 
enberger, wath  an  infant  son,  came  back  to  the  residence 
of  the  appellant.  She  was  pregnant,  and  her  health  was 
not  good.  August  1st  she  had  a  miscarriage,  which  left 
her  greatly  prostrated.  Her  weakness  continued,  with  oc- 
casional periods  of  improvement  in  her  condition,  but,  dup- 
ing a  considerable  part  of  the  time,  she  was  confined  to  her 
room  or  bed.  The  appellant  cooked  for  her,  did  her  wi-rh- 
ing  and  ironing,  and  waited  upon  her.  For  a  few  days  before 
the  death  of  Belle  Shenkenberger,  hep  own  mother,  and  a 
neighbor  or  two,  assisted  appellant  in  nursing  and  taking 
care  of  hep. 

On  the  19th  of  August,  1898,  appellant  purchased  at 
a  drug  store  a  nickel's  worth  of  arsenic,  ostensibly  for 
the  purpose  of  poisoning  rats  and  a  dog  owned  by  a  neigh- 
bor. A  part  of  the  arsenic  was  thus  used,  and  the  residue 
was  placed  by  appellant  in  a  bottle  containing  some  kind 
of  liquid,  which  she  deposited  in  a  closet  August  25, 
1898,  appellant  prepared  a  tumbler  of  broken  ice  and 
water  for  her  daughter-in-law,  put  a  spoon  in  it,  and  placed 
it  within  her  reach.  Belle  Shenkenbergep  ate  some  of  the 
ice,  and  drank  a  portion  of  the  water.  Afterwards,  dis- 
covering a  white  powder  in  the  glass,  she  called  the  atten- 
tion of  hep  mothep,  Mps.  Mahala  Sheridan,  to  the  powdep. 
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and  the  latter  poured  the  remainder  of  the  contents  of  the 
tumbler  into  a  bottle.  On  the  same  day.  Belle  Shenken- 
berger was  removed  from  appellant's  house  to  the  residence 
of  a  sister,  in  the  same  town,  and  two  days  afterwards  she 
died.  The  symptoms  of  the  deceased,  and  the  character  of 
her  sufferings  indicated  arsenical  poisoning.  The  appear- 
ance of  the  body,  upon  a  post-mortem  examination,  con- 
firmed the  accuracy  of  those  indications.  An  analysis  of 
the  stomach  and  its  contents  revealed  the  presence  of  about 
seventeen  grains  of  arsenic.  An  analysis  of  the  water 
poured  from  the  tumbler  into  the  bottle,  at  the  time 
the  deceased  called  attention  to  the  white  powder  in  the 
glass,  resulted  in  the  discovery  of  about  seven  grains  of 
arsenic.  The  dying  declarations  of  the  deceased  were:  "I 
know  that  my  mother-in-law  poisoned  me.  That  is  the  way 
I  meet  my  death."  And,  "To  be  poisoned  by  my  mother- 
in-law;"  the  preceding  part  of  the  latter  sentence  having 
been  stricken  out  by  the  court. 

The  appellant  offered  herself  as  a  witness,  and  was  ex- 
amined. She  denied  the  charge  against  her,  and  gave  a 
full  and  circumstantial  account  of  her  relations  to  her 
daughter-in-law,  and  her  conduct  toward  her. 

It  was  insisted,  on  behalf  of  the  appellant,  that  there  was 
no  pjoof  of  ill  feeling  between  her  and  the  deceased;  that 
they  had  lived  together  peaceably;  that  appellant  had  no 
motive  for  the  crime  of  which  she  was  accused;  and  that 
there  was  no  proof  connecting  the  appellant  with  the  death 
of  her  daughter-in-law.  On  tte  other  hand  counsel  for  the 
State  contended  that  the  appellant  and  her  husband  were 
in  straightened  circumstances,  and  unable  without  great  in- 
convenience to  support  the  deceased  and  her  child;  that 
the  appellant  disliked  the  deceased  and  had  made  threats 
against  her;  that  she  wished  to  get  rid  of  the  burden  of 
keeping,  nursing,  and  maintaining  her;  and  that  the  direct 
and  circumstantial  evidence  in  the  case  was  conclusive  of 
the  guilt  of  the  appellant. 
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No  question  is  made  here  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  We  have  examined  it, 
Jiowever,  with  the  utmost  care,  and  are  of  the  opinion  that 
it  fully  justified  the  jury  in  finding  the  appellant  guilty 
as  charged  in  the  indictment 

The  exclusion  of  evidence  offered  by  appellant  is  com- 
plained of  as  error;  but,  under  the  well  settled  rules  of 
appellate  procedure,  the  appellant  is  not  in  a  position  to 
present  these  rulings  of  the  trial  court  for  review.  In  each 
instance,  the  bill  of  exceptions  shows  that  counsel  for  appel- 
lant propounded  a  question  to  the  witness  on  the  stand;  that 
the  State  objected;  that  the  court  sustained  the  objection 
to  the  question;  and  that  appellant,  by  her  counsel,  ex- 
cepted to  the  ruling  of  the  court.  After  this  adverse  ruling, 
and  the  exception  to  it,  the  offer  to  make  the  proof  in 
response  to  the  question  followed;  the  offer  was  refused, 
and  there  was  an  exception  by  the  appellant. 

In  Deal  v.  State^  140  Ind.  354,  371,  and  Gunder  v.  Ttb- 
hits,  153  Ind.  591,  607,  608,  it  was  held  that  such  pro- 
cedure does  not  raise  any  question  as  to  the  admissibility 
of  the  proposed  testimony. 

In  Gunder  v.  Tihbiis,  supra^  p.  608,  the  reason  why  no 
question  is  raised  is  thus  stated:  "The  exception  to  the 
ruling  in  sustaining  the  objection  to  the  question  presents 
no  question,  because  no  offer  to  prove  by  the  answer  to  the 
pending  question  was  made;  the  exception  affirmed  that  the 
court  had  then  and  there,  by  its  ruling  in  sustaining  the 
objection,  committed  an  errdr;  no  subsequent  action  of  ap- 
pellants could  make  the  ruling  erroneous  if  it  was  not  so 
at  the  time;  now,  when  the  qucption  was  no  longer  pending, 
the  subsequent  offer  to  prove  amounted  to  nothing;  an  ex- 
ception can  be  reserved  only  to  the  action  of  the  court  in 
refusing  to  allow  a  witness,  duly  sworn  and  present,  t'- 
answer  a  question.  *  *  *  It  has  been  repeatedly 
decided  that  the  only  proper  practice  is  to  propound  tho 
question  to  the  witness  on  the  stand,  and,  if  obj'^ct'on  1o 
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the  question  is  made,  to  state  to  the  court  what  the  examiner 
proposes  to  prove  by  the  witness's  answer  to  the  question, 
and  then,  if  the  objection  is  sustained,  to  reserve  an  ex- 
ception to  the  ruling  on  the  question.  Judy  v.  Citizen, 
101  Ind.  18;  Higham  v.  Vanosdol,  101  Ind.  160;  Oipe 
V.  CumminSy  116  Ind.  511;  Spence  v.  Board,  etc.,  117 
Ind.  673;  Kern  v.  Bridwell,  119  Ind.  226;  LaPlante  v. 
State,  152  Ind.  80;  Sauntmdn  v.  Maxwell,  ante,  114;  Chi- 
cago, etc,  Co.  V.  DeBaun,  2  Ind.  App.  281;  First  Nat  Bank 
V.  Stanley,  4  Ind.  App.  213.^'  See,  also,  Whitney  v.  State, 
ante,  573. 

Counsel  for  appellant  next  insist  that  the  court  erred  in 
admitting  in  evidence  the  dying  declaration  of  Belle 
Shenkenberger,  as  testified  to  by  H.  C.  Sheridan.  The 
evidence  given  by  said  witness,  and  appellant's  objection 
thereto,  as  sho^vn  by  the  record,  are  as  follows:  ''Q.  You 
may  state  what  she  [Belle  Shenkenberger]  said,  now,  about 
the  cause  of  her  death?  Defendant,  by  her  counsel,  ob- 
jected to  the  question,  for  the  reason  that  it  is  a  statement 
made  in  the  absence  of  the  defendant;  that  it  is  merged 
in  the  written  declaration;  that  the  written  statement  is 
the  best  evidence,  if  there  is  one.  The  court  overruled  the 
objection,  to  which  ruling  of  the  court  defendant,  by  her 
counsel,  at  the  time  excepted,  and  the  witness  answered. 
A.  She  said,  *I  know  that  my  mother-in-law  poisoned  me. 
That  is  the  way  I  meet  ray  death.'  Q.  Did  she  say  any- 
thing about  it  being  a  strange  death  to  die?  A.  Yes,  sir, 
she  gave  the  expression,  'This  was  a  strange  death  to  die.' 
On  motion  of  defendant,  this  answer  was  stricken  out. 
Q.  What  was  the  remainder  of  that?  A.  To  be  poisoned 
by  her  mother-in-law.  Defendant,  by  her  counsel,  moved 
to  strike  the  last  answer  from  the  record,  for  the  reason  that 
it  is  the  expression  of  an  opinion  or  conclusion.  The  court 
overruled  the  motion,  to  which  ruling  of  the  court  defend- 
ant, by  her  counsel,  at  the  time  excepted." 

To  render  a  dying  declaration  r.dmi?sible,  it  is  not  necea- 
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sary  that  it  be  made  in  the  presence  of  the  defendant.  It 
may  be,  and  generally  is,  made  in  his  absence.  There  was 
no  evidence  or  admission  that  the  declaration  testified  to 
by  the  said  witness  was  reduced  to  writing.  It  is  evident 
that  the  objection  to  the  first  question  propounded  was 
properly  overruled. 

It  is  argued  by  counsel  in  their  brief  that  the  dying 
declaration,  proved  by  the  answer  of  the  witness  to  the  jirs- 
question,  was  the  expression  of  an  opinion  or  conclusion, 
and  not  the  statement  of  a  fact.  No  such  objection,  how- 
ever, was  made  to  said  testimony  in  the  trial  court,  and  it 
cannot  be  made  here  for  the  first  time.  Were  the  question 
properly  before  us,  we  would  feel  constrained  to  decide 
that  the  statement,  "I  know  that  my  mother-in-law  poisoned 
me.  That  is  the  way  I  meet  my  death,"  was,  in  form  at 
least,  the  statement  of  a  fact. 

Appellant,  by  her  counsel,  moved  to  strike  from  the  an- 
swer to  the  second  question,  the  words  "To  be  poisoned  by 
her  mother-in-law/'  for  the  reason  that  it  was  the  expression 
of  an  opinion,  or  conclusion.  The  overruling  of  this  mo- 
tion was  properly  assigned  as  a  cause  for  a  new  trial. 

It  is  true  that  matters  of  opinion  contained  in  a  dying 
declaration  are  not  admissible,  and  that  the  statement  must 
be  such  as  would  have  been  competent  if  the  declarant  were 
sworn  as  a  witness.  Montgomery  v.  Statey  80  Ind.  338, '41 
Am.  Rep.  815;  Boyh  v.  Staie^  97  Ind.  322;  Boyk  v.  State^ 
105  Ind.  469,  55  Am.  Eep.  218;  Wharton's  Crim.  Ev., 
(9th  ed.),  §294. 

The  difficulty  is  not  in  determining  the  rule,  but  in  its 
application. 

In  Boyle  v.  StaUy  97  Ind.  322,  and  Boyle  v.  flffafo,  105 
Ind.  469,  the  declarant,  answering  the  question,  "What 
reason,  if  any,  had  the  man  for  shooting  you? — said:  "Not 
any  that  I  know  of;  he  said  he  would  shoot  my  damned 
heart  out."  It  was  held  that  this  answer  was  not  the  expres- 
sion of  an  opinion. 

In  Brotherton  v.  People,  75  N.  Y.  159,  the  deceased  at 
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first  did  not  recognize  the  person  who  was  disguised,  but 
said:  ''When  he  [the  latter]  drew  his  pistol,  and  commenced 
his  pranks,  he  knew  it  was  the  prisoner."  Held  not  an 
opinion,  and  admissible. 

In  Wroe  v.  State^  20  Ohio  St.  460,  the  declarant,  in  speak- 
ing of  the  fatal  wound,  said:  "It  was  done  without  any 
provocation  on  his  part."  The  court  held  that  the  same  was 
not  an  expression  of  an  opinion,  saying:  "Whether  there 
was  provocation  or  not,  is  a  fact,  not  stated,  it  is  true,  in  the 
most  elementary  form  of  which  it  is  susceptible,  but  suffi- 
ciently so  to  be  admissible  as  evidence." 

The  statement  of  the  deceased  in  People  v.  Abhotty  4  West 
Coast  Rep.  132,  was  that  the  man  cut  him  with  a  knife,  and 
he  had  no  cause  for  it  whatever;  and  it  was  held  the  state- 
ment of  a  fact. 

The  statement  of  the  dying  person  in  State  v.  Nettlebushy 
20  Iowa  257,  was  in  answer  to  a  question  whether  the  shot 
was  accidental  or  intentional,  and  the  answer  was  that  it 
was  intentional.    The  evidence  was  held  competent. 

In  Payne  v.  Statej  61  Miss.  161,  it  was  held  that  the 
statement  of  the  deceased,  that  the  defendant  shot  him  with- 
out cause,  was  not  the  expression  of  an  opinion. 

In  Fuller  v.  State  (Ala.),  23  South.  688,  the  dying  decla- 
ration was:  "Mr  Fuller  cut  him  to  death  for  nothing;  that 
he  went  to  loose  the  mule,  and  Fuller  came  up,  and  cut  him 
in  the  neck;  that  his  knife  was  never  open,  and  that  he  did 
not  cut  Fuller's  hat."    Held  admissible. 

It  was  held  in  State  v.  Reedy  137  Mo.  125,  38  S.  W. 
574,  that  a  dying  declaration,  that  the  deceased  was  not 
armed  at  the  time  he  was  shot  by  the  accused,  was  admis- 
i  sible. 

I  In  Snllivan  v.  Slaiey  102  Ala.  135,  15  South.  264,  the 

declaration,  "He  cut  me  for  nothing,  I  never  did  anything 
to  him,"  was  admitted. 

In  Jordan  v.  State,  81  Ala.  20,  1  South.  577,  the  words 
were:  "Jule  shot  me,  and  TTandy  cut  me  all  for  nothing," 
and  were  held  to  be  competent  as  facts. 
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In  Walker  v.  StaUy  39  Ark.  221,  the  declaration  was: 
"Nick  Walker  shot  me."  It  was  proved  that  the  declarant 
was  shot  through  an  auger  hole  at  night.  The  evidence  was 
held  to  be  competent,  and  that  it  was  to  be  dealt  with  by  the 
jury. 

In  State  v.  ClemonSy  51  Iowa,  274,  1  IS.  W.  646,  the  dec- 
laration was:  "Ed.  Clemens  shot  me;  aint  that  right?" 
Held  competent,  the  court  saying  that  the  testimony  is  to 
be  excluded  "only  when  the  dying  declaration  shows  upon 
its  face  that  it  is  a  mere  opinion;"  and  that  it  is  for  the  jury 
to  say,  on  the  whole  evidence,  if  the  deceased  intended  to 
state  a  fact. 

In  State  v.  SaunderSy  14  Ore.  300,  12  Pac.  441,  the 
declaration  was:  "He  shot  me  down  like  a  dog",  and  it  was 
held  competent. 

In  White  V.  State,  100  Ga.  659,  28  S.  E.  423,  it  was 
decided  that  the  declaration,  "He  shot  me  down  like  a  dog^', 
was  admissible. 

In  Richards  v.  State,  82  Wis.  172,  51  N.  W.  652,  a  decla- 
ration that  the  declarant  was  stabbed  without  provocation 
was  held  competent. 

In  Roberts  v.  State,  5  Tex.  Ct.  App.  141,  the  statement 
was:  "Sam  Roberts  killed  me  for  nothing."  Held  the 
statement  of  a  fact  and  not  an  opinion,  and  admissible. 

In  State  v.  Arjwld,  18  Ired.  184,  the  declaration  was:  "A. 
B.  has  shot  me,  or  killed  me,  and  none  other."  The  court 
said  that  it  must  be  presumed  that  the  declarant  intended  to 
state  a  fact,  and  not  an  opinion;  that  it  did  not  appear  that 
deceased  knew,  or  could  know,  the  facts,  seems  to  go  to  the 
credit,  and  not  to  the  competency  of  the  declarations*  As 
they  purport  in  themselves  to  disclose  the  facts,  the  court 
was  bound  to  submit  them  to  the  jury. 

In  State  v.  Oile,  8  Wash.  12,  35  Pac.  417,  the  declaration, 
"they  butchered  me",  was  held  admissible  as  the  statement 
of  a  fact. 

In  State  v.  Mace,  118  K  C.  1244,  24  S.  E.  798,  the 
declaration,  "He  murdered  me",  was  held  admissible. 


MAY  TERM,  1900— Vol.  164.  «39 

Shenkenberger  v.  State. 

In  Lipscomb  v.  State,  75  Miss.  559,  23  South.  210,  the 
declaration,  ^'Dr.  Lipscomb  has  killed  roe;  has  poisoned  me 
with  a  capsule  he  gave  me  to-night",  was  held  to  be  the 
statement  of  a  fact,  and  not  an  opinion,  and  therefore  com- 
petent testimony.  Whitfield,  J.,  speaking  for  the  court  as 
to  the  admissibility  of  the  dying  declaration,  said:  "Any 
process  of  reasoning  which  seeks  to  distinguish  between  the 
statement,  'Dr.  Lipscomb  poisoned  me  with  a  capsule  he 
gave  me  to-night^  and  'Dr.  Lipscomb  killed  or  shot  me' 
seemed  to  be  a  refinement  not  only  too  uncertain  and  vision- 
ary to  serve  in  the  practical  administration  of  justice,  but 
essentially  inaccurate." 

The  expression,  "To  be  poisoned  by  my  mother-in-laV, 
is  a  mere  repetition  of  the  first  part  of  the  declaration.  "My 
mother-in-law  poisoned  me",  and  is,  in  effect,  the  same.  Such 
expression  is  no  more  the  statement  of  an  opinion  than  are 
the  declarations,  "He  shot  me",  "He  murdered  me",  "He 
butchered  me",  "He  cut  me",  which  have  been  held  admis- 
sible in  many  cases.  The  court,  therefore,  did  not  err  in 
overruling  the  motion  to  strike  the  last  answer  of  the  wit- 
ness from  the  record. 

It  is  also  insisted  that  the  court  erred  in  permitting  the 
witness,  Elmer  E.  Sheridan,  who  was  also  present  when  said, 
dying  declaration  was  made,  to  give  the  same  in  evidence. 
Said  witness  testified  that  the  declarant  said  she  had  been 
poisoned  by  her  mother-in-law.  The  record  does  not  show 
that  any  objection  was  made  to  the  introduction  of  this  evi- 
dence, or  that  any  motion  was  made  to  strike  it  out.  No 
question  concerning  the  admissibility  of  said  evidence,  there- 
fore, is  presented  for  our  consideration. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
give  to  the  jury  instruction  numbered  three  requested  by 
appellant.  This  instruction,  after  stating  certain  matters 
which  the  jury  should  take  into  consideration  in  determining 
the  weight  of  the  dying  declaration  p;iven  in  evidence  by  the 
State,  concluded  as  follows:     "So  I  instruct  vou  that  this 
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class  of  evidence  is  not  so  satisfactory  as  the  evidence  of  the 
witnesses  upon  the  stand,  and  it  should,  therefore,  be  care- 
fully scrutinized." 

In*  Doles  v.  States  97  Ind.  556,  the  court  instructed  the 
jury  that  dying  declarations  should  be  weighed  by  the  or- 
dinary rule  governing  the  admission  of  other  evidence. 
Counsel  for  the  defendant  urged  that  the  court  should  have 
said  that  "such  declarations  should  be  cautiously  received 
and  carefully  scrutinized."  In  overruling  the  objection  to 
the  instruction,  as  given,  this  court  said:  ^'The  caution  and 
care  with  which  dying  declarations  should  be  received  and 
scrutinized  seem  to  us  to  be  questions  for  the  court  upon 
preliminary  proof;  but  when  they  are  received  and  admitted, 
their  credibility  and  weight  are  the  principal  questions  for 
the  jury."  See,  also,  Dvbose  v.  State,  120  Ala.  300,  25 
South.  185. 

It  is  a  well  established  rule  in  this  State  that  an  instruc- 
tion containing  language  which  casts  suspicion  upon,  or  dis- 
parages, or  discredits,  any  class  of  evidence  is  erroneous. 
Sater  v.  State,  56  Ind.  378;  Line  v.  State,  51  Ind.  172; 
Letris  v.  Christiey  99  Ind.  377,  381,  383;  Finch  v.  Bergins, 
89  Ind.  360;  Davis  v.  Hardy,  76  Ind.  272;  Garfield  v. 
State,  74  Ind.  60.  The  said  third  instruction  clearly  vio- 
lated this  rule,  and  the  court,  therefore,  did  not  err  in  re- 
fusing to  give  the  same  to  the  jury. 

The  sixth  instruction  requested  by  the  appellant  was  as 
follows:  ""Where  a  criminal  cause  is  tried  by  a  jury,  the 
law  contemplates  the  concurrence  of  twelve  minds  in  the 
conclusion  of  guilt  before  a  conviction  can  be  had. 

"Each  juror  must  be  satisfied,  beyond  a  reasonable  doubt 
of  the  defendant's  guilt,  before  he  can,  under  his  oath,  con- 
sent to  a  verdict  of  guilty. 

"Each  juror  should  feel  the  responsibility  resting  upon 
him  as  a  member  of  the  body,  and  should  realize  that  his 
own  mind  must  be  convinced,  beyond  a  reasonable  doubt,  of 
the  defendant's  guilt,  before  he  can  consent  to  a  verdict  of 
guilty. 
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"If  any  one  of  the  jury,  after  having  duly  considered 
all  of  the  evidence,  and  after  having  consulted  with  his  fel- 
low jurymen,  entertain  such  reasonable  doubt,  the  jury 
cannot,  in  such  case,  find  the  defendant  guilty.'^  The  court 
refused  to  give  the  instruction,  and  such  refusal  was  assigned 
as  one  of  the  reasons  for  a  new  trial. 

It  is  said  on  behalf  of  the  appellant  that  an  instruction 
substantially  like  this  received  the  sanction  of  this  court  in 
Castle  V.  State,  75  Ind.  146,  and  that  the  cases  of  Clem  v. 
State,  42  Ind.  420,  13  Am.  Rep.  369,  Stitz  v.  State,  104 
Ind.  359,  and  Parker  v.  State,  136  Ind.  284,  sustain  the 
claim  of  the  appellant  that  the  instruction  should  have  been 
given. 

The  instruction  refused  combines  a  part  of  the  charge 
held  proper  in  Castle  v.  State,  supra,  with  a  portion  of  the 
reasoning  of  the  court  in  that  case.  In  Castle  v.  State, 
supra,  the  appellant  complained  that  none  of  the  charges 
given  by  the  court  embodied  the  idea  that  each  juror  must 
be  satisfied,  by  the  evidence,  of  the  guilt  of  the  defendant, 
before  a  conviction  could  be  had.  The  court  sustained  that 
view,  and  decided  that  the  proposition  contained  in  the  in- 
struction asked  for,  viz.,  that  "if  any  one  of  the  jury,  after 
having  duly  considered  all  of  the  evidence,  and  after  having 
consulted  with  his  fellow  jurNTrien,  entertains  such  reasona- 
ble doubt,  the  jury  cannot  in  such  case  find  the  defendant 
guilty'',  was  correct  in  point  of  law. 

In  Clem  v.  State,  42  Ind.  420,  the  trial  court  had  advised 
the  jury  that  "no  number  of  minds  can  agree  upon  a  multi 
tude  of  facts,  such  as  this  <»ase  presents,  without  some  yield- 
ing of  the  judgment  of  individuals  upon  the  evidence,  some 
deference  to  the  opinions  of  others,  without  what  some 
might  call  compromise  of  different  views.  T^o  man  who  is 
unwilling  to  do  this  within  reasonable  limits,  and  without  a 
sacrifice  of  conscience,  ought  to  have  place  in  the  jury  box, 
or  be  a  member  of  any  dolibrrative  body."  In  disapprovintr 
this  instmction,  the  court  ?aid:    "Each  juror  must  act  upon 
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his  own  judgment  of  the  facts  as  they  are  presented  to  him, 
in  the  evidence  adduced,  and  cannot  rightfully  yield  his 
honest  convictions  to  those  of  some  one  else,  or  even  to  those 
of  all  the  other  members  of  the  jury.  *  *  *  It  is  the 
duty  of  jurors  to  consider  carefully  everj'  part  of  the  evi- 
dence, and,  if  necessary,  reconsider  it,  and  to  hear  and  con- 
sider the  views  and  arguments  of  their  fellow  jurors,  but  at 
last  each  one  of  them  must  act  upon  his  own  judgment,  and 
not  upon  that  of  another." 

In  StUz  V.  State,  104  Tnd.  359,  it  is  said:  '^There  can 
be  no  conviction  of  a  crime  unless  all  the  jurors  are  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the  accused." 

In  Parker  v.  State,  136  Ind.  284,  the  law  is  thus  stated: 
"We  think  the  court  also  erred  in  refusing  to  instruct  the 
jury,  as  prayed  by  the  appellants,  that  so  long  as  any  juror 
entertained  a  reasonable  doubt  of  tlieir  guilt,  they  could  not' 
be  convicted.  The  jurors  should  have  been  instructed  as  to 
their  individual  responsibility." 

The  rule  to  be  deduced  from  the  decisions  is  that  in  a 
criminal  case  the  defendant  is  entitled  to  the  benefit  of  an 
instruction,  to  the  effect  that  each  juror  must  be  satisfied  by 
the  evidence  of  the  guilt  of  the  defendant  beyond  a  reasona- 
ble doubt,  before  he  can  consent  to  a  verdict  of  guilty. 

A  glance  at  the  instruction  tendered  by  the  appellant 
shows  that  this  idea,  or  proposition,  is  three  times  repeated  in 
slightly  varying  language.  Such  needless  repetitions  are 
calculated  to  make  erroneous  impressions  upon  the  minds 
of  the  jurors,  and  are  universally  condemned.  They  may 
^erye  to  render  a  charge  more  striking  or  persuasive,  but 
their  result  is  the  undue  emphasis  of  the  proposition  so  re- 
iterated. 

It  is  well  settled  that,  when  a  legal  proposition  has  been 
once  clearly  stated,  it  is  not  error  to  refuse  to  repeat  it  in 
different  phraseology.  The  form  of  expression  in  a  special 
instruction  proposed  by  counsel  may  be  much  more  forcible 
and  impressive  than  that  adopted  by  the  court;  but,  it  does 
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not  follow  that  such  form  is  to  be  preferred,  or  that  it  states 
the  law  more  correctly.  When  a  special  instruction  is  pre- 
sented, the  material  point  is  the  idea  embodied  in  it,  and  not 
the  language  used  to  express  that  idea.  In  every  case,  the 
court  has  the  right  to  choose  its  own  mode  of  expresaon,  and 
to  clothe  its  ideas  in  such  words  as  it  deems  suitable. 

In  the  special  instruction  under  examination,  the  single 
legal  proposition  is  that  each  juror  must  be  satisfied  of  the 
guilt  of  the  defendant  beyond  a  reasonable  doubt,  before  he 
can  consent  to  a  verdict  of  conviction.  This  is  a  correct 
statement  of  the  law.  The  only  inquiry  then  is,  whether 
this  proposition  was,  or  was  not,  contained  in  the  charge  as 
given.  The  court  used  this  language:  "I  instruct  you  that 
if  from  all  the  evidence  in  the  case,  yoUy  eachy  believe,  a-^ 
jurors,  beyond  a  reasonable  doubt,  that  the  defendant  com- 
mitted the  acts  of  which  she  is  accused,  in  manner  and  form 
as  charged  in  the  indictment,"  etc.  In  our  opinion,  this 
instruction  sufficiently  advised  the  jury  as  to  their  individual 
responsibility,  -and  that  each  of  them  must  be  so  convinced 
before  he  could  consent  to  a  verdict  of  conviction.  No 
complaint  is  made  that  the  jury,  as  a  body,  were  not  fully 
and  properly  instructed  that  they  must  be  satisfied  by  the 
evidence  of  the  guilt  of  the  defendant  beyond  a  reasonable 
doubt,  before  tliev  could  convict  her.  This  admonition  was 
repeated  throughout  the  charge,  and  in  connection  with 
every  aspect  of  the  case.  The  objection  taken  to  the  decision 
of  the  court,  in  refusing  to  give  the  special  instruction  asked 
for,  is  that  the  idea  of  the  individual  responsibility  of  the 
jurors  was  not  made  prominent  enough.  In  this  view,  we 
cannot  concur.  In  our  opinion,  the  language  employed  by 
the  court  was  better  adapted  to  convey  to  the  jurors  an  ade- 
quate idea  of  their  duty  than  that  proposed  by  appellant. 
The  latter  was  calculated  to  create  an  impression  that  the 
court,  itself,  entertained  doubts  as  to  the  guilt  of  the  pris- 
oner, and  feared  the  collective  opinion  of  the  jury.  It  might 
easily  have  been  understood  as  an  intimation  to  one  or  more 
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of  the  jurors  to  withhold  his,  or  their,  assent  from  a  verdict 
of  guilty. 

The  instruction  asked  for  informed  the  jury  that,  if  any 
one  of  them  entertained  a  reasonable  doubt  upon  the  evi- 
dence, "the  jury,  in  such  case,  cannot  find  the  defendant 
guilty. ^^  The  sentence  quoted  is,  to  say  the  least,  an  inac- 
curate and  misleading  statement  of  the  law.  In  connection 
with  an  instruction  as  to  the  effect  of  the  existence  of  a 
reasonable  doubt  in  the  mind  of  one  or  more  of  the  jurors, 
the  proper  charge  is  that  the  juror,  or  jurors,  entertaining 
such  doubt,  cannot  consent  to  a  verdict  of  guilty.  The  re- 
sult, under  such  circumstances,  is  a  disagreement  of  the 
jury,  and  nothing  more.  Thompson  Charging  the  Jury, 
pp.  118,  120,  121;  State  v.  Hamilton^  57  Iowa  596,  11  K 
W.  5;  Thompson  on  Trials,  §§2325-2331;  Wachstetter  v. 
State,  99  Ind.  290,  60  Am.  Rep.  94;  Goodwin  v.  State,  96 
Ind.  650;  Campbell  v.  People,  109  111.  565;  Haney  v.  Cald- 
welly  43  Ark.  184;  Sadler  v.  Sadler,  16  Ark.  628;  Hanger 
V.  JSvinSy  38  Ark  334;  Merritt  v.  Merritt,  20  111.  65,  80; 
Roe  V.  Taylor,  45  HI.  485;  Dunn  v.  Peoph,  109  111.  635; 
Hamilton  v.  People,  29  Mich.  178;  People  v.  Cowgill,  93 
Cal.  596,  29  Pac.  228;  Gardiner  v.  State,  14  Mo.  97;  State 
V.  Roberts,  16  Ore.  187,  13  Pac.  896;  11  Ency.  PI.  &  Pr., 
pp.  288,  299,  and  notes. 

The  appellant  next  claims  that  the  court  erred  in  permit- 
ting the  jury  to  separate  at  its  adjournments  during  the  trial, 
and  that  she  was  prejudiced  thereby.  In  the  absence  of 
anything  in  the  record  showing  the  contrary,  she  must  be 
presumed  to  have  consented  to  such  ^paration.  No  objec- 
tion to  such  proceeding  of  the  court  was  made  by  appellant, 
and  consequently  the  question  is  not  before  us. 

In  the  last  place,  a  reversal  is  demanded  on  account  of  the 
alleged  misconduct  of  counsel  for  the  State  in  the  closing 
argument. 

The  statements  objected  to  were  promptly  withdrawn  by 
the  court  from  the  consideration  of  the  jury.    No  motion 
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to  set  aside  the  submifiBion^  and  to  discharge  the  jury,  was 
made,  but,  upon  such  withdrawal,  the  appellant  permitted 
the  matter  to  drop.  This  course  having  been  pursued,  no 
available  error  appears  in  the  record.  Blume  v.  StaUy 
antey  343 ;  Dehler  v.  State,  22  Ind.  App.  383. 
Judgment  affirmed. 


Thb  State,  kx  hbl.  Snydek,  v.  Bttrke. 

[No.  19,089.    Filed  May  29,  1900.] 

Qffioebs. — Tovmship  Assessor. — Vcuxmcy. — Appointment. — EUetion 
of  Successor. — Under  the  provision  of  §8508  Bums  1894,  that  town- 
^ip  assessors  elected  or  appointed  shall  continue  in  office  until  the 
next  township  election,  and  until  their  successors  are  elected  and 
qualified,  one  appointed  as  assessor  in  August,  1898,  to  fill  a  yacancy 
caused  by  death  was  entitled  to  hold  the  office,  by  virtue  of  the  act 
of  1897  (Acts  1897,  p.  64),  changing  the  time  of  holding  the  election 
of  township  trustees  and  assessors  from  November,  1898,  to  the  gen- 
eral election  in  November,  1900,  until  his  successor  was  elected  and 
qualified  in  November,  1900. 

From  the  Perry  Circuit  Court.    Affirmed. 

J.  W.  Brady,  J.  W,  Ewing  and  S.  II.  Esarey^  ior  appel- 
lant 

M.  D.  Camper  and  E.  C.  Henning,  for  appellee. 

Hadley,  J. — At  the  November  election,  1894,  Jacob 
Davis  was  elected  assessor  for  a  township  in  Perry  county, 
and  duly  qualified  and  entered  upon  the  duties  of  the  office. 
On  July  31,  1898,  Davis  died.  The  county  auditor  ap- 
pointed William  Burke  (appellee)  to  fill  the  vacancy  caused 
by  the  death  of  Davis,  and  he  qualified  and  entered  upon 
the  duties  of  the  office  on  the  2nd  day  of  August,  1898.  At 
the  general  Xovember  election,  1898,  the  relator  was  a 
candidate  for  said  office,  and  received  all  the  votes  cast  for 
the  same,  and  afterwards,  under  said  election,  duly  qualified 
to  act  as  such  assessor,  and  demanded  of  appellee,  Burke, 
a  surrender  of  said  office,  which  was  refused.     Appellant 
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thereupon  brought  quo  warranto^  setting  forth  in  his  peti- 
tion the  foregoing  f acts^  to  which  a  demurrer  was  sustained 
for  insufficiency.  The  sustaining  of  the  demurrer  to  the 
petition  is  the  only  error  assigned. 

The  real  questions  involved  may  be  thus  stated:  (1)  Does 
an  appointee  to  fill  a  vacancy  in  the  office  of  township  as- 
sessor, caused  by  the  death  of  the  incumbent  in  July,  1898, 
hold  office  until  a  successor  is  duly  elected  and  qualified? 
(2)  Could  a  township  assessor  be  legally  elected  at  the  No- 
vember election,  1898? 

The  first  question  must  be  answered  in  the  affirmative 
under  §8508  Bums  1894,  which  reads  as  follows:  "And  if 
from  any  other  cause  a  vacancy  should  occur  in  said  office 
in  any  township  at  any  time,  the  coimty  auditor  shall  fill 
such  vacancy  by  appointment,  and  the  person  so  appointed 
shall  qualify  as  herein  required.  All  township  assessors 
last  elected  or  appointed  shall  continue  in  office  until  the 
next  township  election,  and  until  their  successors  are  elected 
and"  qualified  utider  this  act." 

The  language  of  this  statute  must  be  held  to  relate  to 
the  next  ensuing  township  election  at  which  township  asses- 
sors may  be  lawfully  elected.  By  an  act  approved  February 
25,  1897  (Acts  1897  p.  64),  it  is  provided  that  "the  time  of 
holding  the  election  of  township  trustees  and  assessors  shall 
be  changed  from  the  general  election  on  the  first  Tuesday 
after  the  first  Monday  in  Xovember,  1898,  to  the 
general  election  on  the  first  Tuesday  after  the  first 
Monday  in  November,  1900,  and  at  the  general  election 
on  the  first  Tuesday  after  the  first  Monday  in  No- 
vember of  every  fourth  year  thereafter.  Said  town- 
ship trustees  and  assessors  shall  qualify  as  now  provided  by 
law,  and  enter  upon  the  discharge  of  the  duties  of  their  re- 
spective offices  at  the  expiration  of  ten  days  after  such 
election."  Section  five  of  said  act  provides  that  "All  laws 
and  parts  of  laws  in  conflict  with  the  provisions  of  this  act 
are  hereby  repealed." 
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Here  is  an  express  provision  of  the  statute  that  the  suc- 
cessors to  the  assessors  in  office  at  the  time  of  the  passage  of 
the  act  in  1897  should  not  be  elected  until  the  Xovember 
election  in  1900,  and  that  the  terms  of  office  of  such  success- 
ors should  not  begin  until  ten  days  after  such  election. 
Hence  it  follows  that  Davis,  having  been  elected  in  Novem- 
ber, 1894,  for  a  term  of  four  years  from  August  1,  1896, 
"and  until  his  successor  is  elected  and  qualified"  (§8508, 
supra)y  would,  had  he  survived,  been  entitled  to  hold  the 
office  until  his  successor  was  elected  and  qualified,  which 
could  not,  under  the  statute,  happen  before  November, 
1900.     Scott  V.  State,  151  Ind.  556. 

Davis,  having  died  before  the  expiration  of  his  term,  and 
appellee,  Burke,  having  been  legally  appointed  to  the  va- 
cancy, Burke  is  entitled  to  hold  the  office  until  his  successor 
is  elected  and  qualified,  which,  as  we  have  seen,  can  not 
transpire  before  November,  1900.  '  See  State  v.  Menaugh, 
151  Ind.  260,  43  L.  R.  A.  408,  418;  Weaver  v.  State,  152 
Ind.  479,  483;   State  v.  Long,  91  Ind.  351. 

We  find  no  error  in  the  record.     Judgment  affirmed. 


Siple  v.  The  State. 


[No.  10,074.    Filed  Maj  20,  1000.]  lU 
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Cbdonal  Law. — Homicide. — Administering  Poison. — Indictment, —  |165 
An  indiotment  for  murder  by  administering  poison  need  not  allege  j^ 
that  the  deceased  had  no  knowledge  that  the  substance  adminis-  157 
tered  to  him  by  defendant  was  poison,    p.  649. 

Same. — Indictment. — Verdict. — Conviction, — Where  the  second  count 
of  an  indictment  charged  defendant  with  murder  in  the  first  degree, 
and  the  verdict  found  him  guilty  *  *  as  charged  in  the  second  count 
of  the  indictment,"  the  finding  was  a  sufficient  conviction  of  murder 
in  the  first  degree,    p,  649, 

SkJOL.— Indictment. — Verdict. — Conviction, — When  a  verdict  finds  a 
defendant  guilty  in  a  case  where  the  indictment  charges  an  offense 
involving  minor  offenses,  and  does  not  specify  the  particular 
offense,  it  will  be  deemed  a  finding  of  guilty  of  the  highest  offense 
charged,    pp,  649^  660. 
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Appeal  and  Erbob. — Evidence. — Record, — ^Where  the  determination 
of  a  question  on  appeal  depends  upon  the  evidence,  it  oannot  be 

.  considered  unless  all  of  the  evidence  given  in  the  case  is  con- 
tained in  the  record,    p,  660. 

Sahb. — Evidence, — Bill  of  ExcepHons, — A  bill  of  exceptions  contain- 
ing the  recital  *'  this  is  all  the  oral  evidence  in  the  above  entitled 
cause  "  does  not  show  that  it  contains  all  the  evidence  given  in  the 
cause,    p.  6$0, 

Cbiminal  hAW.—Evidence.-^AdmissUms  of  Third  Persons. — ^A  de- 
fendant on  trial  will  not  be  permitted  to  show  that  another  person 
admitted  that  he  committed  the  crime,  and  the  fact  that  the  per- 
son referred  to  was  jointly  indicted  with  defendant  for  the  same 
offense,  and  had  been  tried  and  convicted,  does  not  change  the  rule. 
pp.  650,  661, 

Appeal  and  Ebror— l^eoord. — Court  Rules. — An  assignment  in  a 
motion  for  a  new  trial  that  the  court  erred  in  refusing  to  permit 
defendant  to  recall  a  witness  to  enable  him  to  correct  an  error  in 
his  testimony  will  not  be  considered  on  appeal,  where  the  page  and 
line  of  the  record  containing  the  ruling  is  not  pointed  out.    p.  661. 

Sauk — Affidavits. — New  TricU.^Record. — Criminal  Law. — Unless  the 
affidavits  filed  in  support  of  a  motion  for  a  new  trial  in  a  criminal 
case  are  made  a  part  of  the  record  by  bill  of  exceptions  they  can- 
not be  considered  on  appeal,    p.  661, 

Practice.  —Evidence. — Offer  to  Prove. — Appeal  and  Error, — No  ques- 
tion is  presented  on  the  ruling  of  the  court  in  excluding  the 
answer  to  a  question  propounded  to  a  witness,  where  the  offer  to 
prove  was  not  made  until  after  the  objection  to  the  question  wae 
sustained  and  an  exception  reserved,    pp.  661,  66£. 

From  the  Daviess  Circuit  Court.     Affirmed. 

V.  E.  OreenCy  T.  H.  Dillon^  J.  U.  Spencer  and  W.  D. 
Curlly  for  appellant. 

W.  L.  Taylor^  Attorney-General,  W.  E.  CoXj  Merrili 
Moores  and  C.  C.  Hadleyy  for  State. 

Monks,  J. — ^The  indictment  was  in  four  counts,  each 
charging  the  appellant  and  John  Cline  with  murder  in  the 
first  degree,  by  administering  poison  to  one  Franklin  P. 
Smith.  He  was  found  guilty,  as  charged  in  the  second 
count  of  the  indictment,  and  his  punishment  assesed  at  im- 
prisonment for  life,  and,  over  a  motion  for  a  new  trial, 
judgment  was  rendered  upon  the  verdict. 
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The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  appellant^s  motion  to  quash  the  second 
count  of  the  indictment,  and  appellant^s  motion  for  a  new 
trial. 

The  objection  to  the  said  count  id  that  it  is  too  uncertain, 
vague,  and  indefinite  to  charge  a  public  offense^  in  that  it 
does  not  charge  that  "Smith,  the  deceased,  was  ignorant  of 
what  he  received,  nor  that  he  did  not  receive  it  voluntarily, 
nor  that  he  did  not  voluntarily  swallow  it.''  It  was  not 
necessary  to  the  sufficiency  of  said  count  to  allege  that  the 
deceased  had  no  knowledge  that  the  substance  administered 
to  him  by  appellant  was  poison.  Said  second  count  is  sub- 
stantially a  copy  of  the  indictment,  which  was  sustained  in 
Snyder  v.  State,  69  Ind.  105.  See  also  Gillett's  Crim.  Law, 
(2nd  ed.),  p.  418;  Epps  v.  State,  102  Ind.  539,  642; 
Bechtelheimer  v.  State,  54  Ind.  128.  Said  count  cliarges 
appellant  with  the  murder  of  Franklin  P.  Smith,  by  admin- 
istering poison,  and  is  sufficient  under  §1977  Bums  1894, 
§1904  R.  S.  1881  and  Horner  1897,  and  the  court  did  not 
err  in  overruling  the  motion  to  quash  said  count. 

Appellant  insists  that  the  verdict  is  insufficient  for  the 
reason  that  it  does  not  state  the  degree  of  murder  of  which 
he  is  found  guilty.  The  second  count  of  the  indictment 
charged  appellant  with  murder  in  the  first  degree,  and  the 
verdict  founi  him  guilty  "as  cha^-sjed  in  the  second  count 
of  the  indictment."  The  verdict,  therefore,  found  appellant 
guilty  of  murder  in  the  first  degree,  because  that  was  the 
crime  charged.  Kennedy  v.  State,  6  Ind.  486,  486;  Frolich 
V.  State,  11  Ind.  218. 

Moreover,  it  is  settled  law  in  this  State  that  when  a  ver^ 
diet  finds  a  defendant  guilty  in  a  case  where  the  indictment 
charges  an  offense  involving  minor  ones,  and  does  not  specify 
the  particular  offense,  it  will  be  deemed  a  finding  of  guilty 
of  the  highest  offense  charged.  Rose  v.  State,  82  Ind.  344, 
345,  and  cases  cited.  It  follows  that,  even  if  the  verdict 
had   found   the   appellant  guilty,  omitting  the  words   ^^as 
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charged  in  the  second  count  of  the  indictment,"  and  assessed 
his  punishment  at  imprisonment  for  life,  the  same  would 
be  deemed  a  finding  of  guilty  of  murder  in  the  first  degree, 
because  that  was  the  highest  offense  charged  in  said  count. 

Appellant,  by  his  counsel,  argues  that  tlie  verdict  is  con- 
trary to  the  evidence.  It  is  manifest  that  the  determination 
of  this  question  depends  upon  the  evidence,  and  cannot  be 
considered  unless  all  the  evidence  given  in  the  cause  is  con- 
tained in  the  record.  Guenther  v.  State^  141  Ind.  593, 
595,  and  cases  cited.  It  is  recited  in  the  bill  of  exceptions 
that  "this  is  all  the  oral  evidence  in  the  above  entitled 
cause."  As  there  may  have  been  other  evidence  than  oral 
evidence  given  in  said  cause,  the  bill  of  exceptions  does  not 
show  that  it  contains  all  the  evidence  given  in  said  cause. 
Gillett's  Crim.  I-aw,  §998;  Ewbank's  Manual,  §30,  p.  39. 
Therefore,  this  court  cannot  consider  or  pass  upon  the  ques- 
tion, whether  or  not  the  verdict  is  contrary  to  the  evidence. 
Oueniher  v.  State^  supra^  p.  596;  Royse  v.  Bourne^  149 
Ind.  187,  191. 

During  the  trial  and  at  the  proper  time  appellant  offered 
to  prove  by  a  competent  witness  that  wathin  six  hours  after 
the  death  of  Franklin  P.  Smith,  one  John  Cline  said  to  the 
witness,  in  talking  about  the  death  of  said  Smith: 
^T.  am  the  man  who  gave  him  the  dose  that  turned 
up  his  toes,  I  always  carry  it  right  in  here;"  and 
as  he  spoke  he  pointed  to  an  inside  vest  pocket  The 
evidence  was  excluded,  and  said  action  of  the  court 
is  specified  as  a  cause  for  a  new  trial.  It  is  settled 
beyond  controversy  that  a  defendant  on  trial  cannot  be  per- 
mitted to  show  that  a  third  person  has  admitted  that  he 
committed  the  crime.  14  Am.  Dig.,  (Cent,  ed.)  Col.  1647. 
1648,  §981;  Gillett's  Col.  &  Tnd.  Ev.  §227,  and  case  cited 
in  note  2;  Wharton's  Crim.  Ev.  (9th  ed.)  §225  on  p.  176; 
BonsaU  v.  State^  36  Ind.  460;  Jones  v.  Staisy  64  Ind. 
473,  484,  485;  Smith  v.  State,  9  Ala.  990;  Snow  v.  Stale, 
58  Ala.  372,  64  Ala.  188;  West  v.  Stais,  76  Ala.  98;  StaU 
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V.  EvanSj  55  Mo.. 460;  Davis  v,  Commonwealthy  96  Ky. 
19,  23  S.  W.  585,  44  Am.  St.  201.  The  fact  that  the  John 
Cline  mentioned  was  jointly  indicted  with  appellant  for  said 
offense,  and  had  been  tried  and  convicted  before  the  trial 
of  this  cause,  can  in  no  way  change  the  rule.  The  court 
did  not  err,  therefore,  in  refusing  to  admit  said  evidence. 

It  is  assigned  as  a  cause  for  a  new  trial  that  the  court 
erred  in  refusing  to  permit  appellant  to  recall  one  Fleming, 
a  witness  for  appellant,  to  enable  him  to  correct  an  error  in 
his  testimony.  The  error  in  said  testimony  and  the  correc- 
tion desired  are  fully  set  forth  in  the  motion  for  a  new  trial, 
and  an  affidavit  of  said  Fleming  in  support  of  said  cause 
for  a  new  trial  is  copied  into  the  transcript  by  the  clerk. 
Counsel  for  appellant  have  not  called  our  attention  to 
the  page  and  line  of  the  bill  of  exceptions  where  it  is 
showTi  that  he  asked  permission  to  recall  said  witness,  or 
that  the  court  made  any  such  ruling  as  the  one  complained 
of.  The  rules  of  this  court  require  the  party  asserting  that 
a  ruling  of  the  trial  court  is  erroneous  to  point  out  the  page 
and  line  of  the  record  wliere  the  same  mav  be  found:  and 
it  has  been  uniformly  held  by  this  court  that  if  this  rule 
was  not  complied  with,  the  court  would  not  search  the  record 
to  find  such  ruling,  even  if  erroneous.  State  v.  Winstand- 
ley,  151  Ind.  495,  501,  502,  and  cases  cited. 

Neither  have  appellant's  counsel  pointed  out  the  place  in 
the  record  where  the  affidavit  of  said  Fleming  is  contained 
in  a  bill  of  exceptions.  In  a  criminal  case,  unless  affidavits 
filed  in  support  of  a  motion  for  a  new  trial  are  made  a  part 
of  the  record  by  a  bill  of  exceptions,  they  cannot  be  con- 
sidered on  appeal,  although  copied  into  the  transcript  by 
the  clerk.     Grayleal  v.  State,  145  Ind.  623,  and  cases  cited. 

Appellant  complains  of  the  exclusion  of  evidence  offered 
by  him,  the  same  being  specified  as  the  tenth  and  eleventh 
causes  for  a  new  trial.  The  hill  of  exceptions  shows  that 
in  each  instance  appellant's  counsel  propounded  a  question 
to  the  witness  to  which  the  State  objected;  and  the  court 
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sustained  the  objection  to  which  the  appellant  excepted. 
Then  followed  an  oflFer  to  prove,  refusal  of  the  offer,  and 
an  exception  by  appellant.  It  is  established  in  this  State 
that  such  procedure  raises  no  question  as  to  the  admissi- 
bility of  the  proposed  testimony.  The  reason  therefor  is 
fully  stated  in  Gunder  v.  Tibhitay  153  Ind.  591,  607,  608. 
See  also  Deal  v.  Siatej  140  Ind..354,  371 ;  Whitney  v.  State, 
ante,  573. 

Newly  discovered  evidence  is  assigned  as  a  cause  for  a 
new  trial,  but  as  the  affidavits  filed  in  support  thereof  are 
not  made  a  part  of  the  record  by  a  bill  of  exceptions,  there 
is  nothing  in  the  record  to  sustain  said  cause  for  a  new  trial. 
Graybeal  v.  State,  145  Ind.  623. 

Finding  no  available  error  in  the  record  the  judgment  is 
affirmed. 
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154    6SS 

Jg  ^  [No.  19,181.     FUed  May  29,  1900.] 

154  650|    Municipal    Cobpo^ations.— S^ee^  Improvements, — Asaessment   of 
_  —^        Coats. — Front-Foot  Rule, — Injunction. — A  street  improvement  pro- 
'A     oeeding  whereby  it  is  proposed  to  assess  the  total  costs  of  the  im- 
'      provement  to  the  abutting  property  according  to  the  front- foot 
rule,  regardless  of  the  special  benefits  accruing  from  the  improve- 
ment, and  largely  in  excess  thereof  in  some  instances,  is  not 
authorized  by  any  statute  in  force  in  this  State,  and  may  be  en- 
joined  by  any  person  affected  by  the  improvement. 

From  the  Madison  Circuit  Court.     Reversed. 

W,  A.  Kiltinger,  E,  D.  Rear  don  and  W.  S.  Diven,  for 
appellants. 

E.  B.  OoodykoontZy  O.  M,  Ballard  and  B,  H.  Campbell^ 
for  appellees. 

Hadley,  J. — This  is  an  action  to  enjoin  .the  trustees  of 
the  town  of  Pendleton  from  entering  into  a  contract  for 
the  improvement  of  a  street  known  as  North  Pendleton 
avenue. 
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It  is  averred,  in  substance,  in  the  complaint  that  on  the 
9th  day  of  February,  1899,  the  board  of  trustees  passed  a 
declaratory  resolution  for  the  improvement  of  Xorth  Pen- 
dleton avenue  from  the  bridge  across  Fall  creek  to  the  north 
line  of  the  C.  C.  C.  &  St.  L.  railroad  and  the  sidewalks 
along  said  street  between  said  points  according  to  plans 
and  specifications  oh  file  with  the  town  clerk;  'that  said 
board  of  trustees  proposes  to  improve  said  street  by  grading 
and  paving  with  brick  the  full  width  of  the  roadway,  and 
by  grading  and  paving  with  cement  the  sidewalks,  and  by 
placing  a  stone  curb  along  the  outer  line  of  the  sidewalks; 
that  the  trustees  intend  to,  and  will,  contract  for  said  im- 
provement, if  not  enjoined,  at  a  cost  of  $3.50  per  lineal  foot 
of  the  entire  length  of  said  street  on  each  side  thereof,  and 
propose  to  pay  for  said  improvement  by  adding  to  the  total 
cost  of  the  improvement  the  other  expenses  of  the  proceed- 
ings, and  dividing  the  total  thus  obtained  by  the  whole 
number  of  lineal  feet  on  each  side  of  said  street,  and  bv 
multiplying,  by  the  result  thus  obtained,  the  number  of 
lineal  feet  in  each  lot  and  parcel  abutting  on  said  street — 
the  sum  so  arrived  at  to  be  the  cost  to  each  lot  and  tract  bor^ 
dering  on  said  street,  the  town  paying  for  the  street  and  alley 
crossings  in  the  same  proportions;  that  the  cost  of  said 
improvement  will  be  thus  apportioned  wthout  any  reference 
to  accruing  benefits  to  the  several  lots  and  lands  abutting 
on  said  street,  and  without  taking  into  consideration  any  • 
other  fact  than  the  total  cost  of  said  improvement  and  the 
equal  distribution  thereof  to  each  front  foot  irrespective  of 
benefits;  that  the  special  benefits  resulting  from  the  pro- 
posed improvement  will  not  exceed  $1.50  per  lineal  front 
foot  on  the  average  of  all,  and. will  not  benefit  the  lots  and 
lands  owned  by  the  plaintiffs,  and  each  of  them,  more  than 
one-half  the  sum  proposed  to  be  asses=«ed  against  them  as 
above  set  forth;  that  it  will  not  benefit  the  lot  owned  by 
the  plaintiff,  Mary  C.  Brown,  in  any  sum  whatever;  that 
it  will  not  benefit  the  lot  owned  by  the  plaintiff,  W.  C. 
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Bryant,  to  exceed  fifty  cents  per  foot;  that  the  total  special 
benefits  to  all  the  bordering  lots  and  lands  will  not  exceed 
one-half  the  total  cost  of  said  improvement;  that  the  cost  to 
597  feet  of  unimproved  land  adjoining  the  bank  of  Fall 
creek  will  be  more  than  tlie  entire  value  of  said  land  after 
the  completion  of  said  improvement;  that  the  actual  special 
benefits  resulting  from  said  proposed  improvement  will  be 
unequal,  and  three  times  greater  to  certain  abutting  lots 
described  than  to  others  described. 

Appellees'  demurrer  to  the  complaint  was  sustained,  and, 
appellants  refusing  to  plead  further,  judgment  was  rendered 
against  them  from  which  this  appeal  is  prosecuted.  The 
action  of  the  court  in  sustaining  the  demurrer  to  the  com- 
plaint is  called  in  question.  Appellees  have  filed  no  brief. 
It  is  nowhere  alleged  in  the  complaint  that  appellees  intend 
to  accomplish  the  proposed  improvement  under  the  provi- 
sion of  the  statute  commonly  known  as  the  Barrett  law.  It 
is  alleged  that  the  town  intends  to,  and  will,  if  not  enjoined, 
contract  for  the  improvement  at  a  sum  largely  in  excess  of 
the  total  special  benefits  accruing  therefrom  to  the  abutting 
property,  and  proposes  to,  and  will,  assess  the'  total  cost 
equally  to  each  front  foot  irrespective  of  the  question  of 
benefits  accruing  from  the  improvement;  that  the  actual 
benefits  to  the  several  lots  and  lands  bordering  on  the  street 
will  be  unequal;  that  to  some  lots  there  will  result  no  benefit; 
that  to  others  the  actual  benefits  will  be  three  times  greater 
than  the  average  benefit  to  the  whole  line  of  lots  and  lands. 

Appellees'  demurrer  admits  these  averments  to  be  true. 
If  true,  appellees  intend  to  exercise  a  power  not  conferred 
by  any  statute  in  force  in  this  State  (Adams  v.  City  of 
SheTbyvilley  ^ntey  467),  and  are  liable  to  be  enjoined  by  any 
person  affected.  City  of  Fort  Wayne  v.  Shoaffy  106  Ina.  66; 
Town  of  Hardinsburg  v.  Cravens^  148  Ind.  1;  City  of 
Terre  Haute  v.  EvansmlUy  etc.,  R.  Co.,  149  Ind.  174,  37 
L.  R.  A.  189;  Adams  v.  City  of  Shelhyville,  ante,  467. 

The  complaint  is  sufiicient  to  put  the  town  upon  its  answer 
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as  to  its  intent.     Judgment  reversed  with  instructions  to 
overrule  the  demurrer  to  the  complaint. 
Baker^  C.  J.,  concurs  in  the  result. 

Concurring  Opinion. 

Bakeb,  C.  J. — ^I  think  that  on  the  facts  stated  in  the 
complaint  appellants  are  entitled  to  an  injunction,  (1)  be- 
cause the  acts  done  and  threatened  by  appellees  are  the 
acts  provided  for  in  the  Barrett  law  which  I  find  to  be 
unconstitutional;  and  (2)  because  the  averments  in  refer- 
ence to  the  town's  being  in  debt  beyond  the  constitutional 
limit  and  having  no  cash  nor  unpledged  revenues,  show  that 
appellants  as  general  taxpayers  are  entitled,  to  have  the 
town  and  its  officers  enjoined  from  entering  into  a  contract 
for  improvements,  of  which  the  cost  for  street  and  alley 
crossings  (and,  as  the  majority  hold,  an  indefinite  sum 
beyond)  would  be  a  liability  again^^t  the  town. 


Green  v.  The  State. 

[No.  19,205.     Filed  May  29,  1900.] 

Cbiminal  Law. — Indictment. — Homicide. — An  indictment  charging 
defendant  with  killing  his  wife  by  wounding  her  with  a  revolver 
loaded  with  gunpowder  and  leaden  ball,  which  revolver  he  *'then 
and  there  held  in  his  hands,  and  discharged  at,  against,  and  into  the 
person"  of  the  deceased,  is  sufficiently  certain  to  show  that  the  re-  fi^ 
volver  was  fired,  and  not  thrown  as  a  missile  from  the  hand  of 
defendant,    pp.  656,  667. 

Samb.  —  Evidence.  — DedaratUma  of  DeceoMd.-^  Res  Ctegtae.— Homi- 
cide.— In  a  trial  for  murder,  evidence  that  when  the  shot  was  fired 
deceased  staggered  back  about  five  feet,  dropped  the  baby  she  was 
holding  in  her  arms,  sank  upon  her  knees  and  exclaimed  that  her 
husband  had  shot  her,  was  admissible  as  part  of  the  res  gestae, 
pp.  667,  668. 

Same.— Evidence.— Dying  Declarations. — Proof  that  declarant  was 
under  the  sense  of  speedy  and  certain  death  may  be  afforded  by 
circumstances,  even  in  the  absence  of  any  direct  statement  to  that 
effect  by  the  declarant,    p.  668. 

Same. — Evidence. — Dying  Declarations. — Where  the  court  in  a  murder 
trial  admitted  in  evidence  the  dying  declaration  of  the  deceased 
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that  her  husband  shot  her.  the  declarant's  statement  that  she  was 
mortally  wounded  and  must  die  was  admissible  in  order  that  the 
jury  might  know  all  of  the  surrounding  circumstances  so  as  to  de- 
termine what  credit  should  be  given  to  the  declaration,  pp.  668,  669, 

Criminal  Ijlvt. —Evidence, — Dying  Declarations, — ImpectchmenU — 
Where  in  a  prosecution  for  murder  the  State  introduced  in  evidence 
the  dying  declaration  of  deceased  that  defendant  shot  her,  the  de- 
fendant was  entitled  to  prove  that  deceased  made  statements,  during 
the  two  weeks  she  languished  from  the  wound,  contradictory  to 
the  dying  declaration  proved  by  the  State,  as  an  impeachment  of 
the  dying  declaration,    pp,  669,  660. 

Same. — Evidence. — Admission  of  Quilt  by  Another, — Evidence  in  a 
murder  trial  tending  to  prove  that  a  person  other  than  defendant, 
subsequent  to  the  homicide,  admitted  her  guilt  was  not  admissible. 
pp.  660,  661. 

Samb. — Evidence. — Dying  Declarations. — Impeachment — ^Where  in  a 
murder  trial  the  State  introduced  in  evidence  the  dying  declaration 
of  deceased,  that  defendant,  her  husband,  shot  her,  and  showed 
that  the  shot  was  fired  from  a  small  caliber  revolver,  that  the  assas- 
sin had  on  a  man's  attire,  including  a  long  overcoat,  and  spoke  in 
an  assumed  voice  that  sounded  as  much  like  a  woman's  as  a  man's, 
and  defendant  introduced  another  dying  declaration  of  the  de- 
ceased that  a  certain  named  woman  was  the  assassin,  the  defense 
was  entitled  to  prove  that  such  woman  a  few  days  before  the  mur- 
der took  a  small  caliber  revolver  to  a  gunsmith  to  be  repaired,  and 
got  the  revolver  on  the  day  of  the  murder,  and  that  on  the  evening 
of  the  murder  she  left  her  house,  disguised  as  a  man,  with  a  man's 
overcoat  on,  and  went  in  the  direction  of  the  house  of  deceased. 
pp,  660-664, 

Evidence.  —  Phases  of  the  Moon.  —  Quantity  of  Light.  —  Expert 
Testimony, — It  was  proper  in  a  murder  trial  to  show  the  phase  of 
the  moon  and  the  condition  of  the  atmosphere  on  the  night  of  the 
tragedy,  but  the  opinion  of  an  expert  witness  as  to  the  quantity  and 
quality  of  the  light  was  inadmissible,    p.  664. 

From  the  Clark  Circuit  Court.     Reversed. 

L.  A.  Douglass  and  H,  W.  Phipps,  for  appellant. 
//.  C.  Montgomery  and  B,  Traylor,  for  State. 

Bakeb^  C.  J. — Appellant  was  convicted  of  murdering  his 
wife.  He  complains  of  the  overruling  of  his  motion  to 
quash  the  indictment,  and  of  the  refusal  to  grant  him  a  new 
trial. 

It  is  urged  that  the  indictment  fails  to  show,  with  suf- 
ficient certainty,  the  means  by  which  the  mortal  wound  was 
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inflicted.  The  indictment  avers  that  appellant  killed  Lizzie 
Green  by  wounding  herewith  a  certain  dangerous  and  deadly 
weapon,  to  wit,  a  revolver  then  and  there  loaded  with  gun- 
powder and  leaden  ball,  which  revolver  he,  the  said  George 
Green,  then  and  there  had  in  his  hands  and  discharged  at, 
against *and  into  the  pei-son  of  the  said  Lizzie  Green,"  there- 
by inflicting  a  mortal  wound  of  which  she  d^ed.  The  un- 
certainty is  said  to  arise  over  the  question  whether  the 
deceased  was  stnick  with  the  revolver  or  the  leaden  ball 
with  which  the  revolver  was  loaded.  Appellant  relies  upon 
the  case  of  Littell  v.  State,  133  Ind.  577.  The  indictments 
are  not  exactly  parallel;  but,  if  they  were,  the  method  of 
criticism  employed  in  LittelPs  case  is  too  fanciful  and 
strained  to  be  accepted  as  a  precedent.  Compare  Keyes  v. 
State,  122  Ind.  527,  and  Bass  v.  State,  136  Ind.  165.  To 
discharge  a  loaded  revolver  does  not  mean  to  throw  the 
revolver  as  a  missile  from  the  hand,  l)Ut  to  free  the  revolver 
of  the  missile  with  which  it  is  loaded,  by  firing. 

Moran,  father  of  deceased,  testified  that  between  8  and 
9  o'clock  in  the  evening  he  was  at  his  daughter's  house 
with  her  and  her  infant  children ;  that  some  one  outside 
called  "O,  Mis'  Lizzie  Green,  come  out,  I  want  to  see  you;" 
that  his  daughter  with  a  babe  in  her  arms  stepped  to  the 
door  and  asked  "who  are  you;"  that  the  person  shot,  and 
witness  heard  the  sound  of  retreating  footsteps.  Question. 
"Now  what  did  she  do  when  the  shot  was  fired  ?"  Answer. 
"She  halloed  'O  Lord — .' "  Defendant  objected  to  any- 
thing she  said,  on  the  ground  that  it  was  not  part  of  the 
res  gestae.  The  court  overruled  the  objection,  and  the  de- 
fendant excepted.  Q.  "T^Tow  go  on,  Uncle."  A.  "She 
said  'O  Lord,  George  has  shot  me  !'  "  Motion  to  strike  out, 
overruled,  exception.  On  cross-examination,  the  witness 
said  that  when  the  shot  was  fired  his  daughter  staggered 
back  about  five  feet,  dropped  the  baby  on  the  bed  whieh 
stood  near  the  door,  and  sank  upon  her  knees,  before  makinoj 
the  above  exclamation,    No  motion  to  strike  out  was  predi- 
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cated  on  the  cross-examination.  But  whether  the  exclama- 
tion was  made  at  the  door  or  by  the  bed,  it  was  plainly  the 
event  speaking  through  the  wounded  person  and  not  the 
wounded'  person  giving  an  account  of  a  past  occurrenoe.  In 
all  cases  such  as  this,  it  is  obvious  that  the  shot  has  been 
fired  and  the  principal  act  is  at  an  end  from  the  standpoint 
of  the  assailant,  before  the  assailed  can  make  any  declara- 
tion. The  admission  of  the  declaration  depends  upon  its 
being  so  connected  in  time  and  circumstances  with  the 
principal  act  that  the  assailed  appears  to  be  the  spontaneous 
spokesman  of  the  act  and  not  the  deliberate  utterer  of  an 
afterthought.  Gillett  Ind.  &  Col.  Ev.  Ch.  IX;  Binns  v. 
Staiej  67  Ind.  46,  26  Am.  Rep.  48;  Jones  v.  State^  71  Ind. 
66;  Louisville,  etc.,  R.  Co.  v.  Buck,  116  Ind.  566,  and  cases 
cited  on  page  576;  Hall  v.  State,  132  Ind.  317;  Parker 
V.  State,  136  Ind.  284;  Shoecraft  v.  State,  137  Ind.  438. 

A  dying  declaration  in  which  Mrs.  Oreen  stated  that  ap- 
pellant was  the  person  who  shot  her  was  admitted  in  evidence 
over  appellant's  objection.  It  is  contended  that  the  proof 
was  not  clear  that  the  declarant  was  under  the  sense  of 
certain  and  speedy  death.  Such  proof  is  necessary,  but  it 
may  be  afi^orded  by  circumstances,  even  in  the  absence  of 
any  express  statement  to  that  effect  by  the  declarant. 
Gillett  Ind.  &  Col.  Ev.  §§195-197.  The  declaration  in 
question  was  made  the  night  before  Mrs.  Green  died.  The 
witness  testified  that  the  declarant  said  she  knew  she  could 
not  live  long;  and  that  declarant  seemed  to  be  very  weak 
and  "had  to  stop  between  her  talk."  The  declaration  was  re- 
duced to  writing  and  signed.  It  contained  these  statements: 
"I  realize  that  I  must  die — that  I  am  mortally  wounded. 
*  *  *  I  say,  as  I  am  about  to  die,  that  George  Green 
shot  me."  All  of  this  evidence  was  first  for  the  court  to 
hear  in  determining  the  admissibility  of  the  declaration; 
it  was  competent;  it  was  uncontradicted;  and  its  sufficiency 
was  such  as  to  satisfy  the  court  that  the  declaration  should 
be  admitted.     No  error  appears  in  the  ruling.     Gillett  Ind. 
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&  Col.  Ev.  §202.  Appellant  also  urges  that  the  court 
should  have  excluded  from  the  jury  the  declarant^s  statement 
as  to  her  sense  of  her  impending  death.  After  the  court  had 
decided  that  the  declaration  as  to  the  slaying  and  the  slayer 
was  admissible,  the  jurors  were  entitled  to  know  all  of  the 
circumstances  surrounding  the  declarant  in  order  to  deter- 
mine what  credit  should  be  given  to  the  declaration.  Gil- 
lett  Ind.  &  Col.  Ev.  §203.  Appellant  further  objects 
to  the  declaration  because  it  does  not  fix  the  date  of  the 
tragedy.     The  occasion  was  amply  identified. 

Appellant  was  permitted  to  prove  a  dying  declaration  in 
which  Mrs.  Green  stated  that  Clara  Brown  was  the  person 
who  shot  her.  Appellant  oflFered  to  prove  statements,  made 
by  deceased  at  various  times  during  the  two  weeks  she 
languished  from  the  wound,  that  were  contradictory  to  the 
dying  declaration  proved  by  the  State,  and  to  the  effect  that 
the  fatal  shot  was  fired  bv  Clara  Brown.  The  State  ob- 
jected  because  the  preliminary  proof  showed  that  the  offered 
statements  were  neither  part  of  the  res  gesiae  nor  dying 
declarations.  Appellant  was  entitled  to  this  evidence  as  an 
impeachment  of  the  dying  declaration  introduced  by  the 
State.  Gillett  Ind.  &  Col.  Ev.  §204;  People  v.  Lawrence^ 
21  Cal.  368;  State  v.  Lodge,  9  Houst.  (Del.)  542,  33  Atl. 
312;  Moreloclev,  State,  90  Tenn.  528, 18  S.  AV.  258;  Carver 
V.  United  States,  164  U.  S.  694,  17  Sup.  Ct.  228,  41  L.  ed. 
602;  10  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.),  384.  Inas- 
much as  a  defendant  has  no  opportunity  at  the  trial  to  have 
a  cross-examination  as  to  the  subject-matter  of  the  dying 
declaration,  it  would  be  most  unjust  to  deprive  him  of 
the  right  of  impeachment  by  contradictory  statements;  and 
the  right  would  be  lost  to  him,  if  he  were  required  to  lay 
the  usual  foundation  for  that  kind  of  impeachment.  But 
the  State  claims  that  appellant  had  the  benefit  of  the 
contradiction  by  proving  the  dying  declaration  that  incul- 
pated Clara  Brown.  That  declaration  was  primary  and 
direct  evidence  in  favor  of  appellant,    and   its   admission 
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was  not  at  all  dependent  upon  the  introdnction  of  the  other 
dying  declaration  by  the  State.  True,  the  one  dying  de- 
claration contradicts  the  other.  But  the  same  is  true  of 
much  direct  evidence  of  litigants.  And  the  fact  that  one 
party  has  direct  evidence  that  is  in  conflict  with  his  adver- 
sary's does  not  curtail  his  right  to  discredit  his  adversary's 
direct  evidence  by  impeachment. 

The  mortal  wound  was  inflicted  with  a  bullet  from  a 
small-caliber  revolver.  Moran,  the  deceased's  father,  testi- 
fied that  he  did  not  recognize  the  voice  of  the  person  who 
called  hfa  daughter  to  the  door;  that  it  did  not  sound  like  a 
man's  voice  nor  like  a  woman's,  but  seemed  to  be  feigned. 
In  her  dying  declaration  introduced  by  the  State,  Mrs. 
Green  said  her  assailant  had  a  man's  hat  pulled  down  over 
the  eyes  and. wore  a  long  overcoat.  Appellant,  after  in- 
troducing the  dying  declaration  that  named  Clara  Brown 
as  the  assassin,  offered  to  prove  that  Clara  Brown  a  few 
davs  before  the  murder  took  a  small-caliber  revolver  to  a 
gnnsniith  to  be  repaired;  that  she  got  the  revolver  from  the 
?niitli  on  the  day  of  the  murder;  that  she  asked  the  smith 
if  the  revolver  was  in  perfect  repair  and  would  snap  a 
cartridge  every  time.  Appellant  offered  to  prove  by  a 
neighbor  of  Clara  Brown  that  a  few  days  before  the  murder 
Clara  Brown  said  to  the  witness  that  she  was  jealous  of 
Charlie  Mitchem  and  Lizzie  Green,  that  she  did  not  intend 
to  have  Charlie  Mitchem  going  around  with  Lizzie  Green, 
that  she  would  kill  her,  and  that  the  wav  she  would  kill  her 
would  be  to  fix  her«elf  np  to  look  'ike  a  man,  go  to  her  house 
after  dark,  call  her  ont,  and  shoot  her  when  she  came  to  the 
door;  that,  about  7:15  o'clock  on  the  evening  of  the  murder, 
witness  saw  Clara  Brown  leave  her  house,  disguised  ps  a 
man,  with  a  man's  hat  and  a  man's  overcoat  on,  and  go  off 
in  the  direction  of  the  home  of  Lizzie  Green,  which  was 
about  a  mile  from  the  house  of  Clara  Brown.  Appellant 
further  offered  to  prove  by  the  same  witness  that  on  Novem- 
ber 20,  1808,  the  day  after  the  assault,  Clara  Brown  s^id 
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to  the  witness  that  the  person  who  sliot  Lizzie  Green  did  not 
get  her  this  time,  bnt  would  the  next.  The  tendency  of 
the  last  offer  is  to  prove  that  Clara  Brown,  subsequent  to 
the  shooting,  admitted  her  guilt.  Such  evidence  is.  not 
admissible.  Gillett  Ind.  &  Col.  Ev.  §227;  Bonsail  v.  State, 
86  Ind.  460;  Jones  v.  Statey  64  Ind.  478,  485.  The  overt 
acts  of  Clara  Brown,  offered  to  be  proved  by  the  gunsmith 
and  the  neighbor,  were,  admissible  in  connection  with  the 
evidence  already  before  the  jury.  The  State  had  shown  that 
the  shot  was  fired  from  a  small-caliber  revolver;  that  the 
assassin  spoke  in  an  assumed  voice  that  sounded  as  much 
like  a  woman's  as  a  man's;  and  that  the  assassin  had  on  a 
man's  attire,  including  a  long  overcoat.  The  dying  declara- 
tion introduced  by  the  defense  was  direct  and  primary 
evidence  that  Clara  Brown  was  the  assassin.  In  this  state 
of  the  evidence,  appellant  was  entitled  to  prove  that  Clara 
Brown  had  had  a  small-caliber  revolver  repaired  and  that 
it  was  received  into  her  possession  shortly  before  the  mur- 
der, and  that  in  the  evening  of  the  tragic  day  she  was  seen 
to  leave  her  home,  disguised  as  a  man,  wearing  a  man's  hat 
and  long  overcoat,  and  go  in  the  direction  of  Lizzie  Green's. 
What  Clara  Brown  said  to  the  gunsmith  in  having  the  re- 
volver repaired  was  admissible  as  explanatory  of  that  act. 
And,  although  threats  of  a  third  party  against  the  deceased 
are  not  competent  in  and  of  themselves  (Jones  v.  State,  64 
Ind.  473 ;  Walker  v.  State,  102  Ind.  502),  yet,  there  being 
evidence  pointing  directly  to  Clara  Brown  as  the  guilty 
person,  appellant  should  have  been  permitted  to  show  that 
she  had  a  motive  and  the  disposition  to  commit  the  crime. 
Gillett  Ind.  &  Col.  Ev.  §§228,  276,  278;  Underbill  Crim. 
Ev.  §332;  State  v.  Haivley,  63  Conn.  47,  27  Atl.  417;  Cowr 
monwealih  v.  Abbott,  130  Mass.  472;  Commonwealth  v. 
Trefethen,  167  Mass.  180,  31  :^3'.  E.  561,  24  L.  R  A.  235; 
State  V.  Davis,  77  K  C.  483;  Murphy  v.  State,  86  Tex. 
Crim.  R  24,  35  S.  W.  174;  WoHh  v.  Chicago,  etc.,  R.  Co., 
51  Fed.  171;  Alexander  v.  United  States,  138  TT.  S.  353, 
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11  Sup.  Ct.  850,  35  L.  ed.  954;  Mxitual  TAfe  Ins.  Co.  v. 
Eillman,  145  U.  S.  285,  12  Sup.  Ct.  909,  36  L.  ed.  706.  In 
State  V.  Hawleyy  siipray  it  was  said:  '*In  this  case  the  threat 
was  not  an  isolated,  independent  transaction.  On  the  con- 
trary it  was  a  link  in  a  chain  of  circumstances  which  the 
counsel  for  the  accused  might  ^^ith  propriety  claim  connected 
Mrs.  Ilawlcy  with  the  crime  itself.''  The  court  held  in 
Commonwealth  v.  Abbott,  supra:  **It  was  clearly  competent 
for  the  defendant  to  prove  that  he  did  not  commit  the  mur- 
der, by  showing  that  some  other  person  did;  and,  as  one  step 
towards  that  end,  he  had  a  right  to  prove  such  a  state  of  ill 
feeling  on  the  part  of  the  husl)and,  existing  at  the  time  of  the 
homicide,  as  would  furnish  him  with  a  motive  for  the  com- 
mission of  the  crime."  In  Trefethen's  case,  the  defense  was 
that  the  deceased  had  committed  suicide  by  drowning.  The 
evidence  against  the  defendant  was  circumstantial.  There 
'was  the  fact  of  death  by  drowning,  but  no  evidence  of  a 
struggle  or  any  violence.  Held,  that  the  declaration  of 
deceased,  made  the  day  before  her  death,  that  she  intended 
to  drown  herself,  was  admissible.  In  Worth  v.  Chicago,  etCy 
7?.  Co.,  supra,  the  throats  of  third  parties  to  do  the  act  for 
which  the  defendant  was  ?ought  to  be  held  liable,  were  ad- 
mitted. "The  position  taken  by  the  defendant  on  the  trial 
was  that  the  train  had  been  wrecked  through  the  intentional 
wrong-doing  of  a  third  party,  and  to  sustain  this  defense  evi- 
dence was  introduced  tending  to  show  that  the  train  had 
been  derailed  by  an  obstruction  in  the  frog;  and  to  prove 
that  this  had  been  intentionally  placed  in  the  frog,  evidence 
showing  the  position  of  the  obstruction  was  given,  tending 
to  show  that  it  required  human  agency  so  to  place  it,  and 
it  was  then  shown  that  there  had  been  difficulty  between  the 
company  and  persons  employed  in  repairing  the  track  lead- 
ing to  the  discharge  of  some  of  the  latter,  thus  creating  ill 
feeling  towards  the  company;  that  two  of  the  persons  dis- 
charged had  made  the  threats  admitted  in  evidence  shortly 
before  the  accident,  and  that  on  the  evening  of  the  accident 
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four  persons  had  been  seen  on  the  track  close  to  the  place 

where  the  train  was  derailed,  who  acted  suspiciously;  and 
upon  these  facts,  thus  linked  together,  the  company  rested 
this  defense.  If  evidence  of  the  other  facts  in  this  chain  of 
circumstanpes  was  admissible  (and  the  contrary  is  not  con- 
tended) no  good  ground  is  perceived  why  the  facts  of  the 
threats  made  should  alone  be  excluded.  It  is  the  fact  that 
the  threats  were  made  that  was  proved,  and  why  this  fact 
could  not  be  proved,  as  well  as  any  and  all  other  facts  bear- 
ing upon  the  question,  is  not  made  apparent."  From  Alex- 
ander V.  United  States,  supra:  "Evidence  was  admitted 
tending  to  show  that  Mrs.  House  and  Steadman  had  been 
seen  in  conference  the  day  before  and  that  the  general  im- 
pression in  the  neighborhood  at  the  time  was  that  they  had 
gone  off  together.  House  and  his  friends  had  armed  them- 
Belves  with  guns  and  pistols  and  had  ridden  through  the 
country  hunting  for  them,  imder  the  belief  that  they  were 
hiding  together  in  the  neighborhood,  or  had  fled  the  country 
together.  Xow,  if  evidence  was  admitted  to  show  that 
House  had  armed  himself,  and  was  hunting  for  Steadman 
under  the  impression  that  the  latter  had  eloped  with  his  wife, 
and  was  secreting  himself  in  that  vicinity,  it  is  difficult  to 
see  upon  what  principle  his  threats  in  that  connection  were 
excluded.  Accepting  the  theory  of  the  government  that 
mere  threats  unaccompanied  by  acts  of  a  threatening  nature 
were  irrelevant  to  the  question  of  defendant's  guilt,  it  is  not 
easy  to  understand  how  the  acts  themselves  could  be  made 
pertinent  without  testimony  tending  to  show  the  reason  why 
House  had  armed  himself,  and,  with  other  parties,  was 
scouring  the  country  for  Steadman.  Their  statements  in  that 
connection  would  be  clearly  illustrative  of  the  act  in  ques- 
tion, and  a  part  of  the  res  gestae.^^  In  Mutual  Life  Ins, 
Co.  V.  Hillmany  supi-a,  it  was  said:  "A  man's  state  of  mind 
or  feeling  can  only  be  manifested  to  others  by  countenance, 
attitude  or  gesture,  or  by  sounds  or  words,  spoken  or  written. 
The  nature  of  the  fact  to  be  proved  is  the  same,  and  evidence 
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of  its  proper  tokens  is  equally  competent  to  prove  it,  whether 
expressed  by  aspect  or  conduct,  by  voice  or  pen.  When  the 
intention  to  be  proved  is  important  only  as  qualifying  an  act, 
its  connection  with  that  act  naust  be  shown,  in  order  to  war- 
rant the  admission  of  declarations  of  the  intention.  But 
whenever  the  intention  is  of  itself  a  distinct  and  material 
fact  in  a  chain  of  circumstances,  it  may  be  proved  by  con- 
temporaneous oral  or  written  declarations  of  the  party.'*  The 
holdings  in  these  cases  accord  with  the  funcLamental  rulee 
that  an  accused  person  must  be  proved  guilty  beyond  a 
reasonable  doubt,  and  that  if  there  is  any  reasonable  hypothe- 
sis consistent  with  the  innocence  of  the  defendant  the  jury 
should  acquit. 

Appellant  further  complains  of  the  refusal  of  the  court  to 
permit  a  witness  to  testify  as  an  expert  in  relation  to  the 
quantity  and  quality  of  the  light  of  the  moon  on  the  night 
of  the  tragedy.  It  was  proper  to  show  the  phase  of  the  moon 
and  the  condition  of  the  atmosphere  as  facts,  but  an  opinion 
as  to  the  quantity  and  quality  of  the  light  was  not  a  subject 
for  expert  testimony. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Enlow  v.  The  State. 

[No.  19,219.    Filed  May  29,  1900.] 

CRiMlNAii  Law. — Assault  With  Felonious  Intent.—Evidenes, — Evi- 
dence of  an  assault  and  battery  is  admissible  in  a  prosecution  for 
an  assault  with  intent  to  commit  murder  under  §1982  Bums  1894. 
p,668. 

Same. — Assault— Threats.— Evidence, — Self-Defense.  —  Where  in  a 
prosecution  for  an  assault  with  intent  to  commit  murder  the  defense 
was  made  that  defendant  believed  when  he  fired  the  shots  that  the 
prosecuting  witness  was  advancing  toward  him  with  a  gun  in 
his  hand,  and  that  he  shot  in  self-defense,  the  court  erred  in  ex- 
cluding evidence  of  a  prior  altercation  between  the  parties  and  a 
threat  by  the  prosecuting  witness  to  kill  the  defendant,  pp.  669, 670. 

Same. — Self- Defense. — Instructions. — Where  in  a  prosecution  for  an 
assault  with  intent  to  commit  murder  there  was  evidence  that 
defendant  believed  when  he  fired  the  shots  that  the  prosecuting 
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witness  was  adyancing  toward  him  with  a  gun  in  his  hand,  and 
that  he  afterward  saw  it  was  an  umbrella,  and  stopped  shooting, 
the  court  erred  in  refusing  to  instruct  the  jury  that  if  the  accused 
honestly  believed,  and  had  the  right  to  believe,  that  he  was  being 
violently  assaulted  with  a  dangerous  and  deadly  weapon,  and  that 
he  was  in  danger  of  receiving  great  bodily  harm  at  the  hands  of 
his  assailant,  then  his  right  of  self-defense  intervened,  notwith- 
standing the  fact  that  it  afterward  developed  that  the  apprehended 
danger  was  not  real.    pp.  669,  670. 

From  the  Crawford  Circuit  Court.     Reversed, 

J.  W.  Weathers  and  M.  W.  Funky  for  appellant. 

J.  L.  Suddarthy  C.  L.  Fleshman,W.  E.  CoXjW.  L.  Taylor ^ 
Attorney-General,  Merrill  Moores  and  C.  C.  Hadleyy  for 
State. 

Bakeb,  C.  J. — Appellant  was  convicted  of  assault  with 
intent  to  murder  one  James  Summers.  The  error  assigned 
and  presented  is  the  overruling  of  the  motion  for  a  new  trial. 

Appellant  lived  with  his  mother  a  mile  and  a  half  north 
of  Taswell  in  Crawford  county.  Summers  lived  three- 
fourths  of  a  mile  south  of  Taswell.  A  railroad  runs  east 
and  west  through  the  village  along  one  of  its  streets.  In 
the  afternoon  of  March  18,  1899,  appellant  and  Summers 
passed  each  other  in  the  village,  but  nothing  occurred 
between  them.  Appellant  started  along  the  railroad  west 
towards  a  highway  leading  north  to  his  home.  Summers 
could  go  home,  either  by  turning  off  to  the  south  before 
reaching  the  north  and  south  highway  on  which  appellant 
lived,  or  by  turning  south  at  that  same  highway.  Summers 
was  ahead  of  appellant  in  starting  home  and  was  walking 
along  the  part  of  the  street  on  the  south  side  of  the  railroad. 
Summers  stopped  and  talked  with  some  one  and  appellant 
passed  along  the  track  and  entered  a  somewhat  deep  cut 
through  which  the  railroad  runs.  The  street  Summers  was 
on  passes  over  the  hill  through  which  the  cut  is  made  and 
then  comes  to  the  level  of  the  railroad  at  the  west  end  of 
the  village,  where  the  highway  runs  north  to  appellant's 
home.    After  Summers  passed  over  the  hill,  he  says  that  he 
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saw  appellant  sitting  on  the  railroad  at  the  highway  crossing; 
that,  when  he  was  within  thirty-five  or  forty  steps  from 
appellant,  the  latter  arose  and  began  shooting  at  him;  that 
appellant  fired  seven  shots;  that  one  bullet  cut  his  coat;  that 
he  had  a  small  black  umbrella,  rolled  up  and  fastened,  under 
his  arm  or  in  his  hand;  that  the  umbrella  may  have  been  pro- 
truding before  him;  that  he  can  not  say  how  late  it  was;  that 
it  was  not  vet  dark;  that  he  had  never  heard  of  any  threats  bv 
appellant  against  him;  that  he  had  had  ti'Ouble  with  appellant 
on  December  24,  1898.  The  theory  of  the  State  is  that 
appellant  lay  in  wait  for  Summers  and  maliciously  attempted 
to  murder  him.  The  theory  of  the  defense  is  disclosed  by 
appellant's  testimony:  "That  was  the  last  day  of  the  Taawell 
school.  I  was  at  the  school  until  it  closed,  which  was  about 
4  o'clock  in  the  evening.  Then  I  went  up  in  town.  After- 
wards I  was  at  the  store  and  around  town.  I  saw  James 
Summers  over  at  the  depot  platform  first,  after  the  school 
was  out.  I  met  him  once  on  the  street  or  rather  passed  him. 
We  did  not  speak.  We  had  never  spoken  since  December  24, 
1898.  I  had  not  seen  him  but  once  since  that  time  and  I 
spoke  to  him  then  and  he  refused  to  speak  to  me.  We  were 
not  friendly.  I  knew  he  was  mad.  I  had  heard  that  he 
intended  to  kill  me  if  he  ever  got  an  opportunity.  This  was 
the  second  time  I  had  seen  hini  since.  I  came  to  Taswell.  I 
carried  a  pistol  because  I  was  afraid  of  him.  Summers.  I 
had  heard  that  he  was  threatening  me.  I  bought  a  pistol  that 
evening  in  Taswell.  There  was  a  young  man  by  the  name 
of  Noble  Denbo  going  to  the  regular  army  and  wanted  to  sell 
his  pistol  and  I  bought  it  and  put  it  in  my  pocket  to  take 
home.  I  started  home.  It  was  late  in  the  evening  when  I 
started  home.  I  went  down  the  railroad  as  the  dirt  road 
which  runs  just  north  of  the  railroad  was  muddy.  It  was  a 
muddy  time.  Had  been  raining  that  day.  Summers  was 
ahead  of  me  but  was  on  the  road  south  of  the  railroad.  He 
stopped  and  was  talking  to  some  men  ju?t  after  I  started.  I 
passed  on  intending  to  go  home.    I  met  Charley  Heniy  on 
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the  railroad  and  we  talked  there  together  some  tima  I 
never  mentioned  Summers'  name  to  Ilemy.  I  met  a  boy  by 
the  name  of  Belcher  and  talked  to  him.  After  I  left  Sum- 
mers talking  to  those  men,  I  did  not  see  him  anv  more  until 
just  before  the  shooting,  as  I  could  not  see  him  before  I  went 
through  a  cut  on  the  railroad.  I  thought  he  bad  gone  home. 
I  knew  that  there  was  a  way  before  he  got  to  Phil  Suthard's 
house.  I  went  down  the  railroad  to  where  I  could  turn  ofE 
to  go  home.  When  I  got  in  about  ten  or  fifteen  feet  from 
where  the  public  road  crossed  the  railroad  where  I  always 
turn  north  to  go  home,  my  foot  slipped  off  a  tie  and  I  broke 
my  shoestring.  The  string  was  old  and  I  stooped  down  and 
took  out  the  old  string  and  put  in  a  new  one.  When  I  started 
to  go  on  I  broke  the  string  in  the  other  shoe  and  I  stooped 
down  to  put  a  new  one  in  that  shoe.  T  had  bought  a  nickel's 
worth  of  new  strings  that  evening.  It  was  dusk  or  getting 
dusk  when  I  broke  my  shoestring.  While  I  was  stooping 
down  fixing  my  shoestrings,  I  heard  a  noise  as  of  some  one  ' 
kicking  on  a  rock  on  the  slant  of  the  cut  east  of  me.  I  looked 
up  and  saw  James  Summers  coming  down  the  slant  with 
something  in  his  hand  which  I  thought  was  a  gun.  I  thought 
he  had  gone  into  Phil  Suthard's  and  got  a  gun,  lie  had  it 
stuck  out  in  front  of  him  in  this  way.  He  was  only  thirty  feet 
aw^y  and  was  coming  down  the  slant  towards  me  and  I,  be- 
lieving I  was  in  danger  of  my  life,  pulled  my  pistol  and  be- 
gan to  shoot  at  him.  I  fired  four  shots  from  that  pistol  and 
the  fifth  shot  would  not  go  and  then  I  pulled  the  other  pistol 
I  had  bought  and  fired  one  shot  out  of  it.  He  came  on  towards 
me  until  I  shot  the  last  shot.  And  just  as  I  fired  that  shot  he 
turned  around.  When  he  turned  I  saw  the  handle  of  the 
umbrella  and  saw  it  was  an  umbrella.  I  then  stopped  firing. 
I  thought  he  had  a  gun,  until  lie  turned  and  I  saw  by  the 
crooked  handle  that  it  was  an  umbrella.  The  second  revolver 
I  fired  from  was  a  five  shooter  and  was  loaded  full.  I  never 
went  towards  Summers.  Then  I  went  on  home.  After  I  got 
over  by  the  schoolhouse  about  a  hundred  yards  away  1  fired 
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my  pistol  up  in  the  air.  I  fired  at  Summers  in  defense  of 
my  person.  What  I  did  was  to  defend  myself.  I  thought  ho 
had  a  gun  and  I  heard  tliat  he  was  going  to  kill  me.  I  knew 
that  he  had  tried  to  do  it  on  December  24,  1898,  Yes  I 
have  been  treated  for  mental  trouble  by  Dr.  Gobbel  of 
English,  Dr.  Sanders  of  Taswell,  and  Dr.  Boyd  of  Paoli." 

Appellant  objected  to  the  testimony  of  Summers  that  one 
of  the  bullets  cut  his  coat.  The  contention  is  that  it  was 
erroneous  to  admit  evidence  of  an  assault  and  battery  under 
a  charge  of  assault.  Appellant  was  prosecuted  under  §1909 
R.  S.  1881,  §1982  Burns  1894,  which  reads:  "Whoever 
perpetrates  an  assault  or  an  assault  and  battery  upon  any 
human  being,  with  intent  to  commit  a  felony,  shall,  upon  con- 
Auction  thereof,  be  imprisoned,"  etc.  If  this  section  be  re- 
garded as  defining  one  crime,  the  objection  is  untenable.  If 
the  section  defines  two  crimes,  the  objection  is  equally  base- 
less; for  the  two  offenses  are  of  the  same  class  and  the  penalty 
'  is  identical.  On  the  one  transaction,  the  State  has  the  right 
to  elect  on  which  offense  to  count,  and  the  defendant  can  not 
complain,  if  the  proof  covers  the  charge,  and  incidentally 
discloses  as  a  part  of  the  res  gestae  the  other  offense  also. 
Bonsall  v.  State,  35  Ind.  460;  Hamilton  v.  State,  36  Ind. 
280,  10  Am.  Rep.  22;  Poison  v.  State,  137  Ind.  619. 

Appellant  did  not  interpose  a  written  plea  of  insanity. 
The  court  permitted  him  to  prove  his  physical  and  mental 
condition  from  the  first  of  September,  1898,  to  the  time  of 
the  alleged  assault, — that  he  was  weak  and  nervous  and  sub- 
ject to  delusions  that  some  one  was  about  to  kill  hiih.  Appel- 
lant complains  of  the  court's  refusal  to  allow  him  to  prove  his 
condition  in  July,  1898.  "Indeyiendcntly  of  any  question  of 
insanity,  the  defendant  in  a  criminal  cause  has  the  right  to 
have  his  general  physical  as  well  as  his  mental  condition  at 
the  time  of  the  commission  of  the  supposed  crime  explained 
to  the  jury,  so  as  to  put  them  in  possession  of  all  the  facts 
connected  with  the  transaction,  and  the  better  to  enable 
them  to  judge  of  its  character;  but  when  insanity  is  relied 
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upon  as  a  shield  against  punishment,  it  must  be  specially 
pleaded/'  Sage  v.  StatCy  91  Ind.  141.  The  offered  evidence 
was  competent,  and  it  was  excluded  only  on  the  ground  that 
it  was  too  remote  from  the  time  of  the  alleged  assault.  In 
view  of  the  full  inquiry  that  extended  back  over  a  period  of 
six  months,  and  of  the  fact  that  a  limit  must  be  set  at  some 
point,  it  is  not  clear  that  the  court  abused  its  discretion  in 
refusing  to  go  back  eight  months. 

The  court  refused  to  permit  appellant  to  prove  that  at  a 
dance  in  the  evening  of  December  24,  1898,  Summers  had 
held  appellant  while  one  Brackens  stabbed  him  in  the  side 
with  a  knife,  and  that  in  January  and  February,  1899,  Sum- 
mers had  made  threats  to  take  appellant's  life.  In  excluding 
this  testimony,  the  court  said  to  appellant's  counsel  in  the 
presence  and  hearing  of  the  jury:  "The  fact  that  it  was  an 
umbrella  and  not  a  gun  is  the  trouble  with  your  case."  The 
court  also  refused  to  give  the  following  instruction :  *Tji  this 
case,  if  you  believe  from  the  evidence  that,  at  the  time  of 
the  alleged  assault,  James  Summers,  the  person  upon  whom 
it  is  alleged  that  the  assault  was  committed,  was  advancing 
toward  the  accused  with  a  closed  umbrella  in  his  hand,  in 
such  a  manner  and  under  such  circumstances  that  the 
accused  honestly  believed  and  reasonably  had  a  right  to  be- 
hVve  that  he  was  being  violently  assaulted  with  a  dangerous 
and  deadly  weapon  and  that  he  was  in  danger  of  receiving 
great  bodily  harm  at  the  hands  of  his  assailant,  then  his  right 
of  self-defense  inter\'ened,  notwithstanding  the  fact  that  it 
afterwards  developed  that  the  apprehended  danger  was  not 
real."  The  evidence  of  the  prior  altercation  and  threats  was 
competent;  the  remarks  of  the  court  were  improper;  and  the 
requested  instruction  should  have  been  given.  Whether  or 
not  appellant  was  honest  in  his  claim  that,  in  the  dusk  of  the 
evening,  he  believed  from  appearances  that  Summers  was 
advancing  upon  him  with  a  gun,  was  a  qne^Jtion  that,  under 
appellant's  testimony,  should  have  been  i^roperly  submitted 
to  the  jury;  and  appellant  had  the  right  to  corroborate  his 
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statement  that  he  was  in  fear  of  Summers,  by  proof  of  exist- 
ing reasons  therefor.  Dukes  v.  StatSy  11  Ind.  557,  71  Anu 
Dec.  370;  Holler  v.  State^  37  Ind.  57,  10  Am.  Rep.  74; 
Boyle  V.  States  97  Ind.  322;  Bowlus  v.  State,  130  Ind.  227. 
The  State  refers  to  the  ease  of  Martin  v.  State,  5  Ind,  App. 
453 ;  but  the  facts  are  not  analogous. 

Judgment  reversed,  with  directions  to  sustain  the  motion 
for  a  new  trial. 

Barton  v.  The  State. 

[No.  19,286.     Filed  May  29,  1900.] 

.-^r-i;^      Appeal  and  Error. — Record. — Iruttructioiw, — Criminal  Lato, — ^Avail- 
163  2831         able  error  cannot  be  predicated  upon  the  action  of  the  court  in  refus- 
ing offered  instructions  in  the  trial  of  a  criminal  cause,  where  the 
record  does  not  affirmatively  show  that  it  contains  all  of  the  in- 
structions given,    p,  671. 
Evidence. — Criminal  Law. — Evidence  of  defendant's  failure  to  appear 
to  the  indictment  according  to  the  conditions  of  his  recognizance, 
the  forfeiture  of  his  bail,  his  flight  and  re-arrest  afforded  some  basis 
from  which  guilt  might  be  inferred,    p,  671. 
Same. — Impeachment. — An  immaterial  matter  cannot  be  made  the 
basis  for  an  impeaching  question,    p.  672. 

From  the  Wells  Circuit  Court.     Affirm^. 

A,  N.  Martin  and  W,  II.  Eichhom,  for  appellant. 
W.  L.   Taylor,  Attorney-General,  A.  M.   WaltZy  F.  C. 
Daileyy  Merrill  Moores  and  C.  (7.  Hadley,  for  State. 

DowLiNQ,  J. — Appellant  was  charged  upon  affidavit  and 
information  with  an  assault  and  battery  with  intent  to  com- 
mit a  rape. 

Plea  of  not  guilty;  trial  by  jury;  verdict  of  guilty;  motion 
for  new  trial  overruled;  and  judgment  on  verdict. 

The  error  assigned  on  this  appeal  is  the  overruling  of  the 
motion  for  a  new  trial.  Thirteen  reasons  were  stated,  but 
only  the  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  and  twelfth 
are  discussed  in  the  brief  for  appellant.  Under  the  rule  of 
this  court  the  points  not  discussed  must  be  regarded  as 
waived.    Smith  v.  State,  140  Ind.  348. 
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The  fifthy  sixth  and  seventh  reasons  for  a  new  trial  relate  to 
supposed  errors  of  the  court  in  giving,  modifying,  and  ref usr 
ing  to  give  instructions.  The  condition  of  the  record  is  such, 
however,  jthat  we  cannot  review  the  action  of  the  trial  court 
in  respect  to  these  rulings.  While  certain  instructions  are 
properly  set  out  in  the  bill  of  exceptions,  it  does  not  appear 
that  these  were  the  only  instructions  given. 

The  rule  governing  this  court  in  criminal  cases  is  that, 
unless  the  bill  of  exceptions  affirmatively  shows  that  it  con- 
tains all  the  instructions  given  bv  the  court,  it  will  be  pre- 
sumed that  other  instructions  were  given  which  contained  the 
substgnce  of  all  instructions  properly  asked  for,  and  with- 
drawing, or  correcting,  all  erroneous  instructions  which  ap- 
pear to  have  been  given.  State  v.  Winstandley,  151  Ind. 
495,  and  cases  cited. 

The  eighth  reason  assigned  for  a  new  trial  was  the  admis- 
sion in  evidence  of  an  entry  in  the  order-book  of  the  court 
showing  l4ie  failure  of  the  appellant  to  appear  to  the  indict- 
ment according  to  the  condition  of  his  recognizance,  and 
the  forfeiture  of  his  bail.  This  evidence  was  introduced  in 
connection  with  certain  oral  proof  of  the  flight  of  the  defend- 
ant, and  his  subsequent  re-arrest.  It  was  competent,  and,  un- 
explained, in  connection  with  other  circumstances,  afforded 
some  basis  from  which  guilt  might  be  inferred.  Hittner  v. 
State,  19  Ind.  48;  Wharton's  Crim.  Ev.,  §750,  note  9,  and 
authorities  cited. 

The  ninth  reason  for  a  new  trial  was  in  these  words: 
"Because  the  court  erred  on  the  trial  in  permitting  the 
plaintiflF  to  prove  by  the  witness,  Samuel  Valentine,  the 
latter's  declaration  to  Ed.  Zoll,  of  the  situation  of  Julia  Zoll, 
the  prosecuting  witness."  The  statement  of  this  reason  is  so 
vague  and  ambiguous  that  the  court  might  well  have  disre- 
garded it  on  that  account.  An  examination  of  the  record, 
however,  discloses  that  no  declaration  whatever  was  made  by 
the  witness  to  Edward  Zoll,  in  regard  to  the  situation  of  Julia 
Zoll.    All  that  appears  is  that,  in  answer  to  a  question,  the 
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witness  stated  that  he  went  to  the  residence  of  Julia  ZoIPs 
parents,  and  had  a  conversation  with  Edward  ZoU,  but  noth- 
ing said  in  that  conversation  was  repeated. 

The  tenth  reason  for  a  new  trial  is  not  set  out  in  the 
record. 

The  eleventh  alleges  error  in  the  action  of  the  court  in 
permitting  a  witness,  Addie  Acton,  to  testify  to  a  statement 
made  by  her  to  Edward  Zoll  and  his  wife,  the  parents  of  the 
prosecuting  witness,  as  to  the  whereabouts  of  the  latter 
shortly  after  the  felonious  assault  upon  her.  The  bill  of 
exceptions  shows  that  no  such  statement  was  made. 

Tlie  twelfth,  and  last  point  presented,  is  that  the  ^ourt 
erred  in  refusing  to  permit  the  appellant  to  prove  by  one 
John  ITomer,  a  witness  for  the  appellant,  that  the  prose- 
cuting witness  ha<^  promised  to  go  buggy  riding  with  him. 
Homer,  on  the  evening  the  criminal  assault  and  battery 
occurred. 

Whether  considered  as  original  proof,  or  as  impeaching 
testimony,  the  proffered  evidence  was  wholly  immaterial. 
The  court  had  permitted  counsel  for  appellant  to  ask  the 
prosecuting  witness  whether  she  had  made  such  an  engage- 
ment, and  she  answered  that  she  had  not.  The  fact  proposed 
to  be  proved,  and  upon  which  the  prosecuting  witness  was 
expected  to  be  contradicted,  being  an  inunaterial  one,  waa, 
therefore,  not  a  sufficient  basis  for  the  introduction  of  im- 
peaching testimony.  Blovgh  v.  Parry,  144  Tnd.  463;  Pa^x- 
ton  V.  Dye,  26  Tnd.  303;  Brown  v.  Owen,  94  Ind.  31;  Car- 
perkier  V.  Lingenfelter,  42  Neb.  728,  60  N.  W.  1022,  82" L. 
R   A.  422. 

Judgment  affirmed. 
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Westbrvelt  et  al.  V,  The  National  Paper  and 

Supply  Company. 

[No.  18,297.     Filed  May  29,  1900.] 

Master  and  Seevant.— IVade  Secrets.-- Injunction,— Where  a  com- 
pany engaged  in  the  manufacture  of  paper  bags  employed  a  person 
to  work  in  its  factory  who  had  partially  completed  a  paper  bag 
machine,  with  the  understanding  that  the  employe  should  com- 
plete the  machine  at  the  expense  of  the  company,  and  that  the 
machine  when  completed  should  belong  to  the  company  as  a  trade 
secret,  an  action  may  be  maintained  by  the  comi>any  to  enjoin  the 
employe  and  others  assisting  him  from  manufacturing  the  machine 
for  the  use  of  others,    pp.  67S-67S. 

Same. — Trade  Secret. — Injunction. — ^Where  one  employs  another  to 
work  for  him  in  a  business  in  which  he  makes  use  of  a  secret  pro- 
cess, or  of  machinery  invented  by  himself,  or  by  others  for  him, 
the  nature  and  particulars  of  which  he  desires  to  keep  a  secret,  of 
which  desire  the  employe  has  notice,  the  law  will  imply  a  promise 
to  keep  the  employer's  secret,  and  any  attempt  on  the  part  of  the 
employe  to  use  the  secret  process  or  machinery,  or  communicate  the 
secret  to  others,  will  be  enjoined  by  a  court  of  equity,  pp.  678,  679, 
.Appeal  and  Error.— ^indencc. — When  Not  All  In  Becord.—Drato- 
inga.— Where  in  the  trial  of  a  causa  the  witnesses  in  describing  a 
machine  did  so  with  reference  to  drawings  thereof  which  were 
before  the  court,  and  such  drawings  are  not  made  a  part  of  the 
record  on  appeal  the  evidence  cannot  be  reviewed,    p.  681, 

From  the  Elkhart  Circuit  Court.     Affirmed. 

Andrew  Anderson,  for  appellants. 

J,  M,  VanFleet  and  V,  W.  VanFleet^  for  appellee. 

Monks,  J. — Appellee  procured  a  judgment  in  the  court 
below  enjoining  appellants  from  divulging  or  using  a  trade 
secret. 

The  assignment  of  errors  calls  in  question  the  action  of 
the  court  in  overniling  appellants'  domurrer  to  the  com- 
plaint and  in  overruling  appellants'  motion  for  a  new  trial. 

It  is  alleged  in  the  complaint,  in  substance,  that  appellee 
was  engaged  in  the  business  of  manufacturing  paper  bags, 
and  appellant,  Taggart,  then  had  some  skill  and  experience 
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in  the  manufacture  of  paper  bags,  and  had  a  machine  par- 
tially completed  for  the  purpose  of  aiding  in  the  manufac- 
ture of  such  bags;  that,  in  consideration  of  this  skill  and 
experience  and  of  the  ideas  he  professed  to  have,  and  of  the 
fact  that  he  had  said  incomplete  machine,,  appellee,  in 
August,  1895,  entered  into  a  contract  with  him  to  work  in 
its  factory,  in  the  manufacture  of  paper  bags,  for  $12  per 
week;  that  he  was  to  furnish  his  services  and  his  incomplete 
machine,  known  as  a  tubing  machine,  wliich  machine  appel- 
lee was  to  furnish  the  means  to  complete.  It  was  the  under- 
standing and  agreement  between  appellee  and  said  Taggart 
that  his  ideas  and  inventions  and  discoveries  concerning  said 
proposed  machine  should  belong  to  appellee,  and  it  was  not 
contemplated  by  either  party  that  a  patent  should  be  taken 
out  upon  anything  wliich  he  might  invent  or  discover,  but 
that  it  should  be  kept  a  secret.  At  the  time  said  contract 
was  made  both  parties  well  knew  that  there  was  no  certainty 
that  said  Taggart  would  be  able  to  construct  a  practical 
machine,  and  that  he  was  to  experiment  in  that  direction  at 
the  cost  of  appellee,  and  appellee  should  furnish  all  tilings 
and  help  necessary  to  carry  on  said  (experiments.  It  was  a 
part  of  said  contract  with  said  Taggart  that  he  should  make 
a  complete  machine  for  appellee,  and  for  no  other  person, 
and  both  parties  understood  by  that  language  that  no  ma- 
chine embodying  the  ideas  which  said  Taggart  expected  to 
put  into  practical  form  should  be  made  by  him  for  any  other 
person,  and  his  perfected  ideas  should  not  be  divulged  to  any 
other  person.  At  the  time  Taggart  was  so  employed  by  appel- 
lee he  had  no  means  of  his  own  to  obtain  things  with  which 
to  experiment,  nor  could  he  spare  the  time  to  make  experi- 
ments, and  he  well  knew  that  the  object  of  appellee  was  to  ol> 
tain  a  machine  which  would  compete  with  those  having  sim- 
ilar machines  and  to  undersell  those  who  could  not  obtain  as 
good  machines  as  those  it  hoped  said  Taggart  would  invent. 
Both  parties  well  knew  that  the  latter  object  could  not  be  ac- 
complished unless  the  ideas  said  Taggart,  might  use  in  con- 
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structing  said  machine  should  be  kept  a  secret,  and  not  di- 
vulged. At  the  time  said  contract  was  made,  tubing  machines 
for  the  purpose  of  aiding  in  the  manufacture  of  paper  bags 
were  not  new.  There  were  also  machines  in  existence  which 
would  so  fold  and  paste  one  end  of  a  paper  tube  as  to  form  a 
complete  paper  bag,  and  the  construction  of  these  latter 
machines  was  a  secret  not  generally  known  to  those  engaged 
in  the  manufacture  of  paper  bags,  and  not  known  to  appellee, 
and  those  owning  such  machines  kept  their  construction  a 
secret.  .In  the  manufacture  of  paper  bags  there  are  neces- 
sarily two  processes,  namely,  (1)  the  process  of  folding  and 
pressing  a  continuous  sheet  of  paper  into  the  form  of  a  tube 
or  cylinder,  and  cutting  it  into  suitable  lengths  for  bags;  (2) 
the  process  of  folding  and  pasting  one  end  of  said  lengths 
together,  thus  forming  a  complete  bag.  Appellant,  Taggart, 
at  the  time  of  his  employment,  claimed  to  have  ideas  from 
which  he  could  construct  a  machine  tliat  would  so.  fold  and 
paste  one  end  of  a  paper  tube  as  to  form  a  paper  bag,  and 
the  hope  which  appellee  had  that  he  would  be  able  to  carry 
his  alleged  ideas  into  practical  operation  induced  appellee 
to  employ,  said  Taggart,  as  he  at  the  time  well  knew.  That 
the  manual  labor  which  it  was  contemplated  by  both  parties, 
that  Taggart  should  perform,  and  which  he  did  afterwards 
perform,  was  worth  no  more  than  $6  per  week,  as  both 
parties  knew  when  the  contract  was  made,  and  the  «xtra  $C 
per  week  was  agreed  to  be  paid  by  appellee  and  to  be 
received  by  appellant  on  account  of  his  alleged  ideas,  and 
the  hope  that  they  could  be  carried  into  practical  operation 
for  the  benefit  of  appellee.  In  accordance  with  said  contract, 
paid  Taggart,  in  August,  1895,  entered  into  the  employment 
of  appellee  at  its  factory  in  Elkhart,  and  begun  to  put  his 
ideas  into  practical  form,  and  shortly  afterwards  appellee, 
at  the  request  of  said  Taggart,  secured  the  service  of  appel- 
"Jant  Lalir,  a  skillful  draftsman,  who  put  the  ideas  of  said 
Taggart  on  paper,  in  the  form  of  draftings  and  "blue  prints", 
which  then  became,  and  still  are,  the  property  of  appellee; 
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and,  at  the  request  of  said  Taggart,  appellee  employed  the  ap- 
pellant Huston,  a  skillful  pattern-maker,  who  made  complete 
and  accurate  wooden  patterns  in  accordance  with  said  draft- 
ings and  "blue  prints'',  which  patterns  became,  and  are,  the 
property  of  appellee.  In  order  to  put  said  ideas  of  Taggart 
into  practical  operation,  it  was  necessary  to  employ  some  one 
to  make  a  machine  in  accordance  with  said  draftings  and 
"blue  prints"  and  wooden  patterns,  and  appellee  employed 
the  appellant,  the  Buescher  Manufacturing  Company,  to 
make  a  machine  in  accordance  therewith,  which  said  company 
proceeded  to  do,  for  which  service  appellee  paid  said  company 
more  than  $600,  which  completed  machine  became,  and  still 
is,  the  property  of  appellee,  and  there  are  no  other  machines 
like  it.  By  means  of  said  last  mentioned  machine,  appellee 
was,  and  is,  able  to  manufacture  paper  bags  cheaper  than 
theretofore,  and  without  such  machine  appellee  could  not  sell 
its  paper  bags  on  the  general  market,  on  account  of  the  extra 
cost  of  closing  the  bottom  of  the  tube  by  hand.  Appellee 
is  now  selling  more  than  50,000  pounds  of  bags  per  month, 
and  the  same  vary  in  size  and  weight.  The  number  of  bags 
of  all  sizes  sold  per  month  is  at  least  half  a  million.  On 
December  28,  1896,  appellee  agreed  to  pay  said  Taggart  $15 
per  week  until  April  15,  1897,  from  which  time  appellee  was 
to  pay  him  $18  per  week,  and,  as  a  part  of  said  contract, 
appellee  purchased  of  said  Taggart  ?aid  tubing  machine  for 
$75,  to  be  paid  October  12, 1897.  On  January  9,  1897,  said 
Taggart  entered  into  a  contract  with  appellants, Westervelt 
&  Westervelt,  to  enter  their  service  for  three  years,  and  to 
build  for  them  machines  which  would  be  duplicates  of  appel- 
lee's complete  machines.  Said  Westervelts,  at  the  time  they 
made  said  contract  with  Taggart,  knew  the  nature  of  the 
contract  Avith  appellee,  and  knew  that  the  construction  of 
said  machine  was  a  secret  for  which  appellee  had  paid  said 
Taggart,  and  that  he  had  no  right  to  divulge  it.  After  said 
contract  was  made  with  Tagjrart  by  the  Westervelts,  they 
entered  into  a  contract  with  the  appellant,  the  Buescher 
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Manufacturing  Company,  to  manufacture  a  duplicate  of  ap- 
pellee's said  machine,  and  said  Buescher  Manufacturing  Com- 
pany and  its  officers  well  knew,  at  the  time  said  last  men- 
tioned contract  was  made,  that  it  was  in  violation  of  the 
rights  of  appellee,  and  said  company  and  its  officers  each 
knew  that  said  machine  could  not  be  constructed  unless 
said  Taggart  would  divulge  the  secret  of  its  construction, 
which  belonged  to  appellee.  In  order  to  carry  out  the 
scheme  to  defraud  appellee  out  of  its  trade  secret,  the 
said  Buescher  Manufacturing  Company  has  employed  the 
appellant,  Huston,  to  duplicate  the  patterns  of  appellee's 
complete  machine,  and  the  Westervelts  have  employed  the 
appellant,  Lahr,  to  duplicate  appellee's  draftings  and  "blue 
prints"  of  its  complete  machines,  and  he  is  now  working 
on  the  same  at  the  home  of  said  Taggart.  Said  Lahr 
well  knows  that  the  secrets  contained  in  said  draftings 
and  "blue  prints"  belong  to  appellee,  and  that  he  cannot 
lawfully  divulge  them,  nor  aid  in  making  a  duplicate  of 
appellee's  said  machines.  Appellee's  business  is  a  lucrative 
and  profitable  one,  and  if  its  said  trade  secret  is  divulged  it 
will  suflFer  great  and  irreparable  damage,  and  no  one  except 
said  Taggart  knows,  or  can  divulge  said  secret,  and  he  is 
wholly  insolvent,  and  has  no  property  subject  to  execution. 
All  of  said  appellants  well  knowing  appellee's  rights  in  the 
premises,  and  that  the  construction  of  said  machine  was  a 
secret  which  belonged  to  appellee,  entered  into  a  conspiracy 
to  defraud  appellee  out  of  his  trade  secret  for  their  own 
gain,  etc. 

TTt  is  settled  by  the  great  weight  of  the  authorities  that 
when  one  invents  or  discovers,  or  procures  another  to  invent 
and  discover  for  him  and  keep  secret  a  process  of  manufac- 
ture, whether  a  proper  subject  for  a  patent  or  not,  while 
he  has  not  an  exclusive  right  against  the  public,  or  against 
those  who  in  good  faith  acquire  a  knowledge  of  it,  yet  he 
has  such  a  property  in  it  as  a  court  of  chancery  will  protect 
against  one  who,  in  violation  of  a  contract,  express  or  im- 
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plied,  or  a  breach  of  confidence,  undertakes  to  apply  it  to 
his  own  use,  or  to  disclose  it  to  third  personsj  0.  <£  W. 
Thum  Co.  V.  Thczynski,  114  Mich.  149,  72  N.  W.  140, 
38  L.  R.  A-  200,  and  authorities  cited;  Salomon  v.  Hertz, 
40  N.  J.  Eq.  400,  2  Atl.  379;  Peahody  v.  Norfolk,  98  Mass. 
452,  96  Am.  Dec.  664;  Tabor  v.  Hoffman,  118  N.  Y.  30, 
23  N".  E.  12;  Eastman,  etc,  Co.  v.  Reichenbach,  79  Hun. 
183,  29  K  Y.  Supp.  1143;  Little  v.  Callus,  4  App.  Div. 
569,  38  N.  Y.  Supp.  487;  Morrison  v.  Moat,  21  L.  J.  (N^ 
S.)  Eq.  248;  Story's  Eq.  Jur.,  §952;  High  on  Inj.  (2nd 
ed.),  §§19,  84,  1108;  Beach  on  Inj.,  §§35,  924,  925. 

In  Morrison  v.  Moat,  supra,  the  court  said:  "There  is 
no  doubt  whatever  that  when  a  party  who  has  a  secret  in 
a  trade  employs  persons  under  a  contract,  express  or  implied, 
or  under  duty  express  or  implied,  those  persons  cannot  gain 
the  knowledge  of  that  secret  and  then  set  it  up  against  the 
employer.'^ 

In  Little  v.  Callus,  supra,  the  court  said:  "The  law 
raises  an  implied  contract  that  an  employe  who  occupies  a 
confidential  relation  towards  his  employer  will  not  divulge 
any  trade  secrets  imparted  to  him,  or  discovered  by  him 
in  the  course  of  his  employment."  Not  only  the  owner 
of  such  trade  secret,  but  also  his  grantees  are  entitled  to 
such  protection.  Tode  v.  Cross,  127  N.  Y.  480,  28  N.  E. 
469,  13  L.  R  A.  652  and  note;  Fowh  v.  Park,  131  U.  S. 
88,  9  Sup.  Ct.  058,  33  L.  ed.  67.  Xot  only  the  person 
so  acquiring  such  knowledge  will  be  enjoined,  but  also  all 
persons  to  whom  he  has  disclosed  such  trade  secret.  2  High 
on  Inj.,  §984;  Morrison  v.  Moat,  9  Hare,  241. 

^t  is  evident  from  the  authorities  cited  that  if  a  person 
employs  another  to  work  for  him  in  a  business  in  which 
he  makes  use  of  a  secret  process,  or  of  machinery  invented 
by  himself,  or  by  others  for  him,  but  the  nature  and  par- 
ticulars of  which  he  desires  to  keep  a  secret,  and  of  which 
desire  on  the  part  of  the  employer  the  employe  has  notice 
at  the  time  of  his  employment,  even  if  there  is  no  express 
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contract  on  the  part  of  the  employe  not  to  divulge  said 
secret  process  or  machinery,  the  law  will  imply  a  promise 
to  keep  the  employer's  secret  thus  entrusted  to  him;  and 
any  attempt  on  his  part  to  use  the  secret  process  or  machin- 
ery, or  to  construct  the  machinerv'  for  his  own  use  as 
against  the  master,  or  to  communicate  said  secret  to  others, 
or  in  any  manner  to  aid  others  in  using  the  same,  or  in 
constructing  the  machinery,  will  not  only  be  a  breach  of  his 
contract  with  his  employer,  but  a  breach  of  confidence  and 
violation  of  duty  which  will  be  enjoined  by  a  court  of  equity^ 

It  is  clear  from  the  allegations  of  the  complaint,  which 
are  admitted  to  be  true  by  the  demurrer,  that  appellee, 
by  the  expenditure  of  money  and  time,  has  built  up  a 
successful  business,  and  that  said  success  is  largely  due  to 
said  complete  machine  for  tlie  pasting  of  the  bottoms  of 
the  paper  bags,  the  invention  and  discovery  of  Taggart,  fSaid 
machine  was  a  secret,  and,  under  the  facts  alleged,  even  if  no 
agreement  was  made,  one  would  be  implied  that  he  was  not  to 
disclose  the  secret  of  the  construction  of  the  machine,  or 
impart  any  information  by  which  any  one  could  construct 
such  a  machine.  He  occupied  a  confidential  relation  to 
appellee,  and  in  such  case  the  law  raises  an  implied  contract 
between  them  that  the  employe  will  not  disclose  any  trade 
secret  imparted  to  him,  or  discovered  by  him,  in  the  course 
of  his  emplojinent.  A  disclosure  of  such  secrets  thus  ac- 
quired is  not  only  a  breach  of  contract  on  his  part,  but 
is  a  breach  of  trust  which  a  court  of  equity  will  prevent^ 

In  National  Gurrty  etc.y  Co.  v.  Braendhjy  27  App.  T)iv. 
219,  51  "N,  Y.  Supp.  93,  it  was  said  on  p.  225,  concerning 
the  power  to  restrain  the  disclosure  of  a  trade  secret:  "That 
power  and  the  extent  to  which  the  secret  will  be  protected 
was  examined  and  determined  in  this  court  in  the  case  of 
Eastman,  etc.,  Co,  v.  Reichenbach  (79  Hun  138),  where 
the  cases  were  examined  and  the  conclusion  reached  that 
when  the  value  of  the  property  rested  in  the  secret  processes 
which  were  not  patented,  an  employe  who  acquired  a  knowl- 
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edge  of  the  processes  by  virtue  of  his  employment  would 
be  restrained  from  a  disclosure  of  them  at  the  suit  of  his 
employer." 

It  is  true  that  it  is  alleged  that  when  Taggart  was 
employed  by  appellee  there  were  in  existence  machines 
which  would  so  fold  and  paste  one  end  of  a  paper  tube 
as  to  form  a  complete  paper  bag;  but  it  is  also  alleged  that 
the  construction  of  said  machine  was  a  secret  not  generally 
known  to  those  engaged  in  the  manufacture  of  paper  bags, 
and  not  known  to  plaintiff,  and  that  those  owning  such 
machines  kept  the  same  a  secret.  It  is  not  alleged  that 
appellee's  machinte  for  pasting  the  bottoms  of  said  paper 
bags  was  like  those  used  by  other  parties;  on  the  contrary, 
it  is  expressly  averred  that  "there  are  no  other  machines 
like  it;"  nor  does  the  mere  fact  that  appellee's  machine 
performed  the  same  work  as  the  machines  referred  to  raise 
any  presumption  that  it  was  the  same.  It  appears  from 
the  complaint  that  said  machines  cannot  be  constructed  ex- 
cept by  the  use  of  information  furnished  by  Taggart  in 
violation  of  his  duty  and  agreement  with  appellee.  As  we 
have  shown,  the  divulging  and  use  of  such  information  can 
be  enjoined. 

Moreover,  the  demurrer  to  the  complaint  was  the  joint 
demurrer  of  all  the  appellants,  and  if  the  facts  stated  in 
the  complaint  constituted  a  cause  of  action  against  any  one 
or  more  of  appellants,  it  was  properly  overruled.  MiUev  v. 
Rapp,  135  Ind.  614,  617,  618,  and  cases  cited.  The  court 
did  not  err,  therefore,  in  overruling  the  said  demurrer. 

Each  of  the  appellants  insists  that  the  court  erred  in 
overruling  his  separate  motion  for  a  new  trial.  The  causes 
assigned  for  a  new  trial  were  that  the  finding  was  not  sus- 
tained by  sufHcient  eyidence,  and  the  same  was  contrary  to 
law.  The  evidence  is  to  some  extent  contradictory,  but 
after  a  careful  consideration  of  the  same  we  think  there 
was  evidence  which  fully  sustains  the  finding  of  the  court. 
Moreover,  there  was  evidence  which  not  only  showed  that 
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Taggart  agreed  not  to  disclose  *the  construction  of  the  paper 
bag  machine  planned  by  him  for  appellee,  nor  to  build 
said  machine  for  others,  but  that  the  conditions  and  sur- 
roundings under  which  Taggart,  Lahr,  Huston,  Young, 
Buescher,  and  the  Buescher  Manufacturing  Company, 
respectively,  performed  their  work  for  appellee,  were  such 
as  authorized  the  court  to  find  that  they  must  have  known 
that  appellee  intended  to  keep  said  machine  a  secret,  and 
from  which  an  agreement  on  their  part  to  keep  the  same 
a  secret  would  be  implied. 

Appellants  insist  that  the  evidence  shows  that  appellee's 
paper  bag  machine  is  a  duplicate  of  other  machines  which 
are  patented.  Many  of  the  witnesses  in  describing  the 
machines  alleged  to  be  patented,  as  well  as  appellee's 
machine,  did  so  with  reference  to  some  models  or  drawings 
thereof  which  were  before  the  trial  court,  but  of  which 
this  court  has,  and  from  said  evidence  can  have,  no  knowl- 
edge. If  any  blue  prints  or  dra^ving8  of  appellee's  machine 
are  contained  in  the  bill  of  exceptions,  our  attention  has 
not  been  called  to  the  same;  but,  if  they  were,  the  testimony 
of  said  witnesses  is  not  in  such  form  that  the  same  could 
be  applied  thereto.  It  is  evident,  therefore,  that,  under 
the  rule  declared  in  Consolidated  Stone  Co,  v.  Summit y 
152  Ind.  297,  303,  the  bill  of  exceptions  does  not  contain 
all  the  evidence  given  in  the  cause. 

Finding  no  available  error  in  the  record  the  judgment  is 
affirmed. 

Baker,  C.  J.,  took  no  part  in  this  decision. 
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The  Terre  Haute  and  Indianapolis  Railroad 
Company  v.  Fowler,  Administrator. 

[No.  18,819.    Filed  Feb.  28,  1900.    Rehearing  denied  June  6,  1900.] 

Master  and  Servant. — Negligence. — Scope  of  Employment. — A  com- 
plaint in  an  action  against  a  railroad  company  for  the  death  of  a 
freight  conductor  caused  by  a  trestle  giving  way,  alleged  that  dece- 
dent in  charge  of  a  train  arrived  late  at  night  at  a  station  about  a 
mile  from  the  trestle  work,  and  was  informed  by  the  superintendent 
of  the  road  of  a  severe  rain-storm,  and  of  his  apprehended  danger  to 
the  road  at  a  culvert  about  halfway  between  the  station  and  the 
trestle,  and  at  another  point  beyond  the  trestle,  but  nothing  waa 
said  about  the  trestle;  that  the  conductor  detached  the  locomotive, 
and  with  the  engineer,  fireman,  brakeman  and  road  superintendent, 
started  forward  to  inspect  the  road  at  said  points,  found  the  first 
culvert  uninjured  and  proceeded  to  the  second,  and  on  attempting 
to  cross  the  trestle,  it  gave  way  and  the  conductor  was  killed.  Held, 
that  the  action  of  the  oonductor  was  not  such  a  departure  from  the 
work  he  was  employed  to  perform  as  to  warrant  the  court  in  ruling 
as  a  matter  of  law  that  he  was  thereby  guilty  of  negligence. 
pp.  683-689. 

NsaLiGENCB. — Evidence. — Railroads. — Master  and  Servant. — In  an 
action  against  a  railroad  company  for  the  death  of  a  freight  con- 
ductor caused  by  a  trestle  giving  way,  the  evidence  showed  that  the 
stream  across  which  the  bridge  was  built  ran  through  a  wooded  dis- 
trict; that  the  stream  was  subject  to  sudden  rises,  and,  when  at 
fiood,  carried  a  large  amount  of  driftwood;  tiiat  defendant  had 
removed  a  truss-bridge  and  replaced  it  with  a  trestle  bridge,  the 
trestle  posts  standing  upon  mudsills  resting  upon  leveled  rock 
stratum  at  the  bottom  of  the  stream,  without  anchors;  that  the 
trestle  bents  were  twelve  and  one-half  feet  dpart  and  were  placed 
at  such  an  angle  to  the  channel  and  current  of  the  stream  that  a 
straight  line  up  and  down  the  channel  would  not  show  more  than 
three  feet  between  the  bents  for  the  passage  of  driftwood ;  that  on 
the  morning  after  the  accident  four  or  five  posts  of  the  trestle  were 
found  broken  and  a  large  tree  found  resting  on  the  bank  below  the 
bridge.  Held,  that  the  question  of  defendant's  negligence  was 
properly  left  with  the  jury,  and  that  the  evidence  was  sufficient  to 
sustain  a  verdict  for  plaintiff,    pp.  689-69B. 

From  the  Montgomery  Circuit  Court.     Affirmed. 

John  G.  WiUiamSj  A.  D.  Thomas  and  W.  T.  Whitting- 
ion,  for  appellant. 

JS.  Crane  and  A.  B.  Anderson^  for  appellee. 
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Habi^bt,  C.  J. — Suit  by  appellee  to  recover  damages  for 
wrongfully  causing  the  death  of  Robert  P.  Fowler. 

After  formal  averments,  it  is  alleged  in  the  complaint 
that:  "For  twenty-five  years  prior  to  the  1st  day  of  March, 
1896,  said  road  was  carried  over  a  stream  in  said  Montgomery 
county,  known  as  Walnut  Fork,  on  a  Howe  truss-bridge  of 
one  span,  of  about  150  feet  between  the  abutments  on  the 
banks  of  said  stream;  that  the  bottom  of  said  bridge  was 
about  twenty-five  feet  above  the  bed  of  said  stream,  which, 
at  that  point,  consisted  of  smooth  rock  in  place;  that  said 
stream  flowed  between  well  defined  banks  about  150  feet 
apart,  and  said  road  and  said  bridge  croesed  said  stream  at 
an  angle  of  about  thirty  degrees;  that  said  stream,  at  the 
place  crossed  by  said  bridge,  has  a  great  fall,  and  for  some 
distance  aljove  said  bridge  the  current  is  very  rapid,  and  the 
stream  approaches  said  bridge  upon  a  curve  or  bend,  being 
about  300  feet  ui>-stream  from  the  bridge;  that  said  stream 
has  always  been  accustomed  to  sudden  and  great  floods, 
rising  with  great  rapidity,  and  carrying  great  quantities  of 
water  and  di'iftwood  down  said  stream  and  under  said 
bridge,  frequently  rising  to  a  height  of  twelve  or  fifteen  feet 
above  the  ordinary  flow  of  the  water;  that  frequently,  dur- 
ing the  time  prior  to  the  taking  down  of  said  bridge,  as  here- 
ijiafter  alleged,  said  stream  rose  suddenly  to  a  height  of 
twelve  or  fifteen  feet  above  t!ie  ordinary  stage,  carrying  with 
it  large  quantities  of  driftwood,  consisting,  in  part,  of  logs, 
stumps,  and  tops  of  large  trees,  all  of  which  safely  passed 
through  and  under  said  bridge  without  injury  thereto  or 
to  said  railroad;  of  all  of  which  facts  then,  and  at  all  times 
thereafter,  the  defendant  had  full  notice  and  knowledge; 
that  on  the  said  1st  day  of  March,  1896,  the  defendant  re- 
moved said  bridge,  and  in  the  place  thereof  carelessly,  negli- 
gently, and  unskilfully  constructed  and  placed  on  the  smootli 
surface  of  the  bottom  rock  of  said  stream  another  bridge, 
consisting  of  a  scries  of  bents  constriicted  of  pine  timber 
about  sixteen  inches  square,  resting  on  mudsills  placed  upon 
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the  smooth  surface  of  said  rock  bottom,  without  stavs  or 
anchors  or  other  fastenings  to  hold  them  in  place,  at  about 
an  angle  of  thirty  degrees  with  the  thread  of  the  stream,  and 
at  right  angles  with  the  line  of  said  road;  that  twelve  of 
eaid  bents  were  placed  parallel  to  each  other,  at  fhe  angle 
and  in  the  manner  aforesaid,  on  said  rock  bottom,  twelve 
feet  apart,  and  in  such  position  with  reference  to  said 
stream  that  an  unobstructed  opening  of  one  to  two  feet 
was  left  for  the  passage  of  water  and  driftwood  between  said 
bents;  that  said  bents  acted  as  an  obstruction  to  the  flow  of 
said  stream,  and  caught  the  driftwood  in  time  of  high  water; 
that,  about  6  o'clock  on  the  afternoon  of  July  28,  1896, 
while  said  trestlework  was  standing  as  aforesaid,  a  heavy 
and  severe  rain  fell  in  said  county  along  the  line  of  said 
stream  above  said  trestlework,  and  said  stream  rose  suddenlv 
to  a  height  of  about  ten  feet  above  the  ordinary  stage  of  said 
stream,  carrying  upon  and  against  said  trestlework  large 
quantities  of  drift,  logs,  stumps,  and  large  trees,  which 
lodged  against  said  trestlework,  and,  about  12  o'clock  p.  m. 
of  said  day,  the  force  of  the  current  of  said  stream  and  the 
backwater,  caused  by  said  trestlework  and  drift,  forced  said 
bents  out  of  position,  and  carried  them  several  feet  down- 
stream, and  out  of  line  with  said  road,  and  so  destroyed  said 
trestle  that  it  was  impossible  for  a  locomotive  engine  or  train 
to  cross  the  same  with  safety;  that  on  said  July  28,  1896, 
plaintiff's  decedent  was  in  the  employ  of  the  defendant  in 
the  capacity  of  a  conductor  of  a  freight  train,  and  upon  said 
day  had  in  charge  a  freight  train  running  from  Terre  Haute 
to  Logansport;  that  plaintiff's  decedent  arrived  with  his  train 
at  11:30  p.  m.  on  said  day,  at  Crawfordsville  Junction,  a 
point  on  said  road  about  one  mile  south  of  said  trestlework, 
and  was  there  informed  by  John  S.  Brothers,  wto  was  then 
road  superintendent  of  said  road,  of  the  severe  rain-storm 
above  mentioned,  and  of  apprehended  danger  to  said  road 
at  a  culvert  about  half  way  between  said  junction  and  said 
trestlework,  and  at  another  place  a  mile  or  so  north  of  and 
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beyond  said  trestlework;  that  said  Brothers  was  the  road 
master  of  defendant,  having  in  charge  the  care,  maintenance, 
and  inspection  of  the  line  of  said  road,  and  knew  and  had 
knowledge  of  the  condition  of  the  road-bed,  bridges,  and 
trestles,  and  resided  in  Crawfordsville,  in  said  county,  within 
one  mile  of  said  trestlework,  and  upon  the  night  of  said  storm 
was  looking  after  the  line  of  said  road  to  ascertain  the  extent 
of  the  injuries  that  might  have  resulted  from  said  storm; 
that  said  Brothers  was  at  said  junction,  and  informed  de- 
cedent of  the  apprehended  injuries  to  said  road  at  the  two 
points  above  mentioned,  and  no  others;  and  after  said 
Brothers  and  said  decedent  had  consulted  with  reference  to 
said  matters,  said  locomotive  was  detached  from  said  train, 
and  run  forward,  ^vith  said  Brothers  and  plaintiff's  decedent 
and  the  engineer  and  fireman  and  a  brakeman  thereon,  to 
said  culvert,  where  it  was  stopped,  and  the  road  inspected 
and  found  to  be  uninjured;  that  thereupon  the  plaintiff's 
decedent  and  said  engineer,  brakeman,  and  fireman  boarded 
said  engine,  and,  without  any  notice  or  knowledge  of  the 
faulty  construction  and  condition  of  said  trestlework,  and 
believing  the  same  to  be  safe,  and  upon  the  order  of  said 
Brothers,  started  fonvard  to  inspect  said  place  of  appre- 
hended danger  north  of  and  beyond  said  trestlework;  that, 
as  said  locomotive  approached  said  trestlework,  the  engineer 
discovered  that  said  trestle  and  track  were  out  of  line,  and 
before  said  locomotive  could  be  stopped,  or  the  persons 
thereon  could  get  off  from  said  locomotive,  it  ran  upon  said 
trestlework,  which  gave  way,  and  precipitated  said  locomo- 
tive to  the  ground  below  and  into  said  stream,  whereby  the 
decedent  was  caught  between  the  engine  and  tender  of  said 
locomotive,  and  crushed,  and  carried  into  the  water  below, 
and  drowned  and  killed," — ^all  without  fault  of  the  decedent. 
Demurrer  to  the  complaint  overruled.  Answer  in  gen- 
eral denial.  Verdict  and  judgment  for  plaintiff.  Motion 
for  new  trial  overruled.  Error  assigned  by  appellant  on 
both  adverse  rulings. 
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The  point  made  against  the  complaint  is  that  the  de- 
cedent, at  the  time  he  lost  his  life,  was,  without  the  direction 
or  acquiescence  of  his  employer,  acting  without  the  scope 
of  his  employment;  that,  being  the  conductor  of  a  freight 
train,  it  was  no  part  of  his  duty  to  inspect  the  track;  and 
that  when  he  detached  the  locomotive  and  went  forward  on 
it  to  inspect  reported  impairments,  he  was  performing  work 
which  he  was  not  employed  to  perform,  and  in  respect  of 
which  appellant  owed  him  no  duty  to  furnish  him  a  safe 
trestle  over  which  to  pass. 

We  concede  the  rule  to  be  as  contended,  that  the  master's 
duty  to  the  servant  only  extends  to  the  particular  work,  or 
class  of  work,  which  the  servant  is  employed  to  perform, 
and  that  when  the  servant,  without  the  command  or  ac- 
quiescence of  tlje  master,  voluntarily  undertakes  hazardous 
work  outside  of  his  employment,  he  puts  himself  beyond 
tlie  protection  of  the  master's  implied  obligation,  and,  if  he 
is  injured,  he  is  without  remedy.  Brown  v.  Byroads^  47 
Ind.  435;  Piltsburgh,  e/c,  JR.  Co.  v.  Ada7ns,  105  Ind.  151; 
Jorgenson  v.  Chair  Co.,  169  111.  429,  48- N.  E.  822;  Mel- 
lor  V.  Merchants,  etc.,  Co.,  150  Mass.  362,  23  N.  E.  100, 
5  L.  R.  A.  792;  Knox  v.  Coal  Co,,  90  Tenn.  546,  18 
S.  W.  255;  Freeberg  v.  Plow  Works,  48  Minn.  99,  109,  50 
N.  W.  1026. 

But  the  rule  stated  does  not  have  strict  application  in 
all  cases.  In  the  presence  of  an  emergency,  when  an  un- 
usual situation  presents  itself,  and  the  employe,  having  in 
view  the  general  scope  of  his  duty,  voluntarily  steps  outside 
the  strict  bounds  of  his  employment,  he  is  justified,  if, 
under  the  circumstances  of  the  case,  common  prudence 
fairly  and  reasonably  called  for  the  act. 

The  principle  is  clearly  stated  by  an  eminent  author  in 
these  words:  ''While  as  a  general  rule  the  servant  has  no 
claim  for  damages  for  injuries  received  while  voluntarily 
assuming  to  do  something  which  the  master  did  not  emplo\ 
him  to  do,  yet,  in  case  of  emergency,  he  may  of  his  own 
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volition  step  outside  of  the  line  of  bis  usual  duties,  and 
if  this  departure  is  only  such  as  the  necessities  of  the  case 
fairly  and  reasonably  call  for,  keeping  in  view  the  character 
of  the  work  he  is  required  to  do,  it  will  not  of  itself  defeat 
a  recovei-y  of  damages  in  case  he  is  injured.  Whether  he 
is  guilty  of  negligence  is  a  question  for  the  jury,  and  his 
conduct  must  be  tried  in  the  light  of  all  the  surroundings. 
Hence  it  was  held  that  an  engineer  who  left  his  engine  in 
charge  of  the  fireman,  in  violation  of  the  rules  of  the  com- 
pany, and  stepped  on  the  main  track  and  signaled  the  fire- 
man to  move  his  train  on  the  side-track,  and  while  thus 
engaged  was  run  over  and  killed  by  a  hand-car  in  charge 
of  section-men,  that  he  was  not  so  Avithout  the  scope  of  his 
employment,  or  negligent,  but  that  his  representatives  could 
recover  from  the  master  damages  for  his  death."  Bailey's 
Per.  Inj.,  Vol.  2,  §3524. 

In  the  case  referred  to  by  the  author,  it  is  said:  "While 
it  is  not  the  duty  of  an  engineer  to  leave  his  engine  for  the 
purpose  of  getting  signals,  still  it  can  not  be  ruled  as  a 
matter  of  law  that  the  plaintiff  must  fail  in  this  suit  because 
Barry  stepped  out  on  the  main  track  to  get  the  signals,  even 
though  it  was  no  part  of  his  general  duties  thus  to  do.'' 
Barry  v.  Hannibal,  etc.,  i?.  Co.,  98  Mo.  62,  11  S.  W.  308. 

In  Seley  v.  Southern,  etc.,  K.  Co,,  6  Utah  319,  23  Pac. 
751,  it  was  held  that  the  duties  of  a  freight  conductor  are 
"somewhat  generfil,"  and  that  when  the  conductor,  upon 
failure  of  the  brakeman  successfully  to  make  a  coupling, 
stepped  in,  and  in  attempting  to  make  it  lost  his  life,  he 
was  not  so  far  without  the  scope  of  his  employment  as  to 
preclude  a  recovery. 

In  Somerset,  etc.,  R.  Co.  v.  Galbraith,  109  Pa.  St.  32, 
1  Atl.  371,  it  was  said:  "Galbraith  was  the  conductor  of 
the  train,  he  was  bound  to  exercise  in  the  interest  of  his 
employer  all  due  care  and  caution.  If  he  knew  of  any  ob- 
struction on  the  track,  or  had  reason  to  expect  any,  it  was 
his  clear  duty  to  guard  against  it.    The  conductor    *     *    -^ 
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is  held  responsible  for  the  safe  transport  of  his  train,  and 
that  requires  of  him,  in  eases  of  this  kind,  to  use  judgment.' 
*  *  *  He  was  held,  of  course,  to  the  reasonable  ob- 
servance of  all  these  rules  but  he  had  a  general  duty  and 
discretion  to  exercise  in  an  emergency."  To  the  same 
effect,  see  Bailey's  Per.  Inj.  §3400;  see  also  Thompson  on 
Neg.,  1017;  Sears  v.  Central,  etc.,  Co.y  63  Ga.  630. 

As  conductor  of  the  train,  it  was  Fowler^s  duty  to  take 
it  safely  to  its  destination  on  schedule  time,  or  in  accordance 
with  such  special  orders  as  he  might  receive  from  his  supe- 
riors. In  the  orderly,  timely,  and  safe  movement  of  the 
train,  lie  was  the  responsible  agent,  and,  in  respect  of  con- 
trolling and  safeguarding  the  train  in  its  progress,  the  scope 
of  his  employment  required  of  him  such  care  and  caution 
as  the  nature  and  magnitude  of  his  trust  fairly  demanded. 

The  complaint  shows  that  he  arrived  at  the  junction 
about  midnight.  lie  was  there  informed  that  there  had 
been  a  heavv  rainfall  in  the  vicinitv;  that  two  culverts, 
one  a  half-mile  and  the  other  about  two  miles  north  of  the 
junction,  had  probably  been  rendered  unsafe  to  the  passage 
of  his  train.  His  informant  was  appellant's  road  master  in 
charge  of  all  that  particular  part  of  the  road,  and  who 
lived  in  the  neighborhood,  and  but  a  mile  distant  from  the 
fatal  trestle,  and  whose  duty  it  was  to  keep  well  informed 
of  the  condition  of  the  road,  and  who,  in  describing  to 
Fowler  apprehended  injuries  to  the  track,  had  made  no 
mention  of  the  trestle.  As  an  employe,  alert  to  his  em- 
ployer's interest,  and  to  the  discharge  of  his  duty  as  the 
responsible  manager  of  the  train,  what  was  the  deceased 
to  do?  To  have  run  the  train  forward,  heedlees  of  the 
warnings,  would  have  been  positive  negligence.  To  have 
run  the  whole  train  forward  to  the  first  point  of  apprehended 
injury,  with  the  probable  result  of  being  forced  to  return 
for  materials  and  men  to  make  repairs,  would  seem  unwise, 
and  a  needless  waste  of  time.  To  have  remained  impassive 
at  the  junction  with  his  train  until  the  road  master  could 
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have  found  his  way  to  the  questionable  places,  and  returned 
with  information  that  it  was  safe  to  proceed,  would  seem 
wholly  inconsistent  with  his  general  duty  to  move  his  train 
safely  and  on  time.  In  any  view  of  the  case,  it  is  very 
clear  that  his  prompt  detaching  of  the  engine,  and  taking 
on  board  one  of  his  brakemen  and  the  road  master,  prob- 
ably as  helpers  if  need  be,  and  proceeding  to  the  reported 
danger  points  for  personal  inspection,  to  see,  with  his  own 
eyes,  the  character  and  extent  of  the  new  peril  to  be  en- 
countered by  his  train,  was  not  such  a  departure  from  the 
work  he  was  employed  to  perform  as  will  warrant  the  court 
in  ruling,  as  a  matter  of  law,  that  he  was  thereby  guilty 
of  negligence.  Beyond  all  question,  the  averments  of  the 
complaint  are  sufficient  to  withstand  a  demurrer. 

As  a  reason  for  a  new  trial,  it  is  insisted  that  the  verdict 
is  not  sustained  by  sufficient  evidence.  It  is  claimed  that 
there  is  no  evidence  to  show  either  negligence  on  the  part 
of  appellant,  or  freedom  from  contributory  negligence  on 
the  part  of  the  deceased.  The  negligence  charged  against 
appellant  is  in  constructing  and  maintaining  the  trestle; 
in  failing  and  neglecting  to  maintain  a  proper  and  suitable 
bridge  to  carry  the  railroad  over  the  stream;  and  in  failing 
properly  to  guard  and  inspect  the  bridge. 

The  evidence  tends  to  prove  that  the  stream  of  Walnut 
Fork  runs  through  a  timbered  district;  that  its  current 
is  rapid  and  subject  to  sudden  rises,  and  when  at  flood 
carries  a  large  amount  of  driftwood.  On  three  previous 
occasions,  namely  1875,  1883,  and  September,  1895,  the 
stream  was  as  high,  and  in  1883  two  feet  higher,  than  it 
was  on  the  night  of  July  28,  1896,  when  Robert  P.  Fowler 
lost  his  life.  For  more  than  twenty-five  years  prior  to 
1896,  appellant  had  maintained  across  the  stream  a  Howe 
truss-bridge,  having  a  span  of  more  than  100  feet  of  clear 
space  between  the  abutments;  and  during  the  previous 
floods  of  1875,  1883,  and  1895,  the  stream  was  well  known 
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to  faiave  carried  down,  with  its  other  drift,  large  treee  and 
logs,  and  passed  them  without  injury  under  the  railroad 
bridge.  In  January,  1896,  the  appellant  removed  its  Howe 
truss-bridge,  and  replaced  it  with  a  trestle  bridge.  In  the 
new  bridge  there  were  ten  bents  placed  at  right  angles 
with  the  line  of  the  railroad,  and  twelve  and  one-half  feet 
apart  from  center  to  center,  with  eleven  feet  of  clear  space 
between  them,  the  trestle  posts  standing  upon  mudsills  rest- 
ing on  the  leveled  rock  stratum  at  the  bottom  of  the  creek. 
The  rock  stratum  dipped  to  the  southwest,  or  down-stream, 
and  the  level  for  the  mudsills  was,  as  a  rule,  but  not  without 
exception,  produced  by  hewing  down  the  rock  at  the  upper 
end.  There  were  no  anchors  placed  in  the  mudsills.  The 
railroad  crossed  the  stream  at  an  angle  less  than  a  right 
angle,  and  there  was  evidence  tending  to  prove  that  the 
trestle  bents  were  placed  at  such  an  angle  to  the  channel  and 
current  of  the  stream  that  a  straight  line  up  and  down  the 
center  of  the  channel  would  show  not  exceeding  three  feet  of 
clear  space  between  the  bents  for  the  passage  of  driftwood. 
On  the  morning  after  the  accident,  four  or  five  posts  of 
the  trestle  were  found  broken,  and  lodged  in  a  drift  down- 
stream, and  a  large  tree  that  had  never  been  there  before 
was  found  resting  on  the  bank  a  few  hundred  yards  below 
the  bridge.  The  trestle  was  new,  well  <5onstructed  for  a 
bridge  of  its  kind,  except  as  may  be  inferred  from  the  fail- 
ure to  anchor  the  mudsills,  in  good  repair,  and  sufficient  to 
carry  four  times  the  weight  of  the  locomotive  that  fell 
through  it,  or  four  times  the  weight  of  the  decedent's  train. 
As  the  party  on  the  engine  approached  the  trestle,  the 
engineer,  a  moment  before  the  accident,  but  not  in  time  to 
stop  the  engine,  discovered  that  the  track  on  the  bridge  was 
several  feet  out  of  line  down-stream. 

It  is  argued  that  the  flood  of  July  28th  was  most  unusual 
and  extraordinary,  and  carried  an  unusual  amount  and  qual- 
ity of  drift,  and  that  the  law  does  not  require  the  appellant 
lo  provide  against  such  events,  and  that  the  bridge,  being 
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EufHcient  and  safe  against  usual  floods  and  drifts,  negligence 
can.  not  be  imputed  to  it  In  the  erection  of  the  trestle.  If 
the  flood  of  July  28th  had  been  unprecedented,  there  would 
be  substance  in  this  contention.  If  such  flood  had  never 
occurred  within  thfe  memory  of  those  residing  in  the  neigh- 
l)orhood  prior  to  the  erection  of  the  trestle,  then  the  appel- 
lant had  the  right  to  assume  that  it  would  not  dccnr  at  all, 
and  would  have  been  excused  in  not  providing  against  it. 
But  the  evidence  tends  to  show  that  in  1875,  1883,  and  in 
September,  1895,  the  stream  had  been  as  high,  and  the 
drift  as  great,  and  in  1883  higher  and  greater,  than  at  the 
time  of  the  accident.  Of  these  events  appellant  was  bound 
to  take  notice.  It  had  been  in  possession  of  that  part  of 
the  stream  for  twenty-seven  years,  and  must  be  held  to 
know,  concerning  its  nature  and  characteristics  as  to  floods 
and  drift,  what  it  might  have  known  upon  reasonable  in- 
quiry. The  master  carpenter  in  charge  of  that  division  of 
appellant's  road,  and  who  had  been  in  its  employ  for  twenty- 
seven  years,  testified  that  he  had  known  the  stream  for 
twentv-scvcn  rears,  remembered  the  floods  of  1875  and 
1895,  and  had  freguently  seen  brush,  rails,  and  logs  being 
carried  by  its  current,  and  that  he  knew  as  much  about  the 
stream  as  the  neighbors,  when  the  trestle  was  put  in.  Be- 
cause the  flood  was  unusual  and  extraordinary  will  not  ex- 
cuse the  appellant  if  the  character  and  history  of  the  stream 
showed  that  such  a  flood  might  at  some  time  be  reasonably 
expected.  In  constructing  the  trestle  it  was  required  to 
provide  against  such  dangers  as  could  have  been  reasonably 
foreseen,  and  to  adopt  such  precautions  as  men  of  ordinary 
sagacity  and  caution  would  anticipate  and  look  forward  to. 
Scagd  V.  Chicago,  etc,  i?.  Co.,  83  Iowa  380,  388,  49  N. 
W.  990;  Bogart  v.  Delaware,  etc.,  R.  Co.,  145  N.  Y.  283, 
40  N.  E.  17;  Doyle  v.  Chicago,  etc.,  R.  Co.,  77  Iowa  607, 
42  N.  W.  555,  4  L.  R.  A.  420;  Carney  v.  Caraquet  R. 
Co.,  29  N.  B.  425.  In  the  last  case  cited  it  is  said  at  page 
431:  "I  have  no  doubt,    *    *    *    *    that  if  the  bridge  had 
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given  way  whilst  a  train  with  passengers  had  been  crossing 
over  it,  the  railway  company  would  have  been  liable  in  law 
for  all  damages  which  resulted;  and  that  liability  would 
have  arisen  because  the  bridge  had  been  insecurely  and 
insufficiently  built.  There  was  no  'act  of  God'  or  vis  major 
about  it.  The  bridge  yielded  and  gave  way  when  there 
came  more  ice,  a  higher  tide  and  a  greater  storm  than  usual, 
Init  not  greater  nor  higher  than  a  person  living  in  that 
pection  of  the  country  might  reasonably  expect  would 
come." 

If,  therefore,  the  flood  and  character  of  the  drift  that 
broke  the  bridge  on  the  night  of  July  28th  might  have  been 
reasonably  foreseen,  the  railroad  company  was  required  to 
provide  against  it;  and  however  substantially  constructed 
and  strong  the  trestle,  we  can  not  say  as  a  matter  of  law 
that  the  appellant  was  free  from  negligence  in  placing  the 
bents  athwart  the  current  of  the  stream,  which  was  known 
to  be  liable  to  sudden  and  great  floods,  and  to  carry  a 
large  amount  of  heavy  and  dangerous  drift  to  beat  against 
it.  The  question  of  appellant's  negligence  was  properly  left 
to  the  jury,  as  was  also  the  question  of  the  decedent's  con- 
tributory negligence;  and  the  verdict  is  sufficiently  sua- 
Uiined  by  the  evidence. 

The  action  of  the  court  in  refusing  to  give  to  the  jury 
appellant's  request,  number  seven,  is  complained  of.  Ilr 
presents  the  appellant's  theory  that  the  detaching  of  the 
engine  by  the  decedent,  without  the  order  or  acquiescence 
of  appellant,  and  voluntarily  proceeding  on  the  engine 
to  inspect  the  track,  was  such  a  departure  from  the  duties 
of  his  employment  as  constituted  negligence  per  se.  The 
same  question  arose  on  the  demurrer  to  the  complaint,  and, 
for  reasons  there  given,  we  hold  that  the  instruction  was 
properly  refused. 

We  find  no  error  in  the  record.     Judgment  affirmed. 
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The  State,  ex  rel.  Feldman,  v.  The  City  op  South 

Bend. 

[No.  18,776.    Filed  March  14,  1900.] 

From  the  St.  Joseph  Circuit  Court.    Afflrmed. 

George  Ford,  for  appellant. 

O.  M,  Cunningham,  J.  F.  L,  Meyer  and  WiJbert  Ward,  for  appellee. 

Hadlbt,  C.  J. — The  common  council  of  the  city  of  South  Bend,  as 
organized  after  the  general  city  election  held  in  May,  1808,  on  the 
27th  day  of  June,  1808,  at  a  regular  meeting  of  the  council,  appointed, 
by  a  majority  vote,  the  relator  as  city  attorney  for  the  term  beginning 
on  the  first  Monday  in  September  following.  On  July,  20, 1808,  upon 
the  receipt  of  official  notification  from  the  city  clerk,  the  relator  ac- 
cepted said  appointment,  and  took  and  filed  with  the  clerk  the  re- 
quired oath  of  office  as  city  attorney.  On  August  12.  1808,  the  rela- 
tor executed  his  official  bond,  as  required  by  law,  in  the  penalty  and 
with  sufficient  freehold  surety,  as  required  by  city  ordinance,  and 
filed  the  same  with  the  city  clerk.  On  September  2,  1808,  the  com- 
mon council,  by  resolution,  declared  the  relator  removed  from  the 
office  of  city  attorney  without  notice  or  trial.  From  the  12th  of 
August  to  the  date  of  the  pretended  removal  from  office,  the  common 
council  failed  and  refused,  though  often  requested,  to  act  upon  the 
approval  of  relator's  said  bond.  On  the  27th  of  September,  1808,  the 
relator  brought  mandamus  against  the  mayor  and  common  council, 
reciting  in  his  petition  the  foregoing  facts,  and  praying  for  a  per- 
emptory writ  commanding  the  defendants  to  act  upon  and  approve 
his  official  bond  as  city  attorney.  The  defendants'  demurrer  to  the 
petition  was  sustained.  The  i^lator  refused  to  amend,  and  from  the 
judgment  denying  the  writ  he  prosecutes  this  appeal. 

The  only  question  presented  challenges  the  authority  of  the  com- 
mon council  to  remove  the  relator  from  office  without  notice  and 
trial,  under  the  provision  of  §3536  Bums  1804.  It  is  contended  that 
by  the  act  of  1877  (Acts  1877,  p.  12),  as  amended  by  the  act  of  Feb- 
ruary 21,  1803,  §3476  Bums  1804,  the  power  of  removal  of  appointees 
by  a  city  council,  at  pleasure,  was  revoked,  and  that,  under  the 
amended  act,  when  the  appointment  of  an  attorney  is  regularly 
made  and  accepted,  it  is  unassailable  for  the  full  term  of  appoint- 
ment, except  for  cause  under  §3586. 

The  question  propounded  has  been  ruled  against  the  relator  in  State 
V.  Wilson,  142  Ind.  102;  Ooodivin  v.  State,  142  Ind.  117.  Judgment 
affirmed. 
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Cabpenter  v.  Schaeffer  et  al. 

[No.  18.807.     Filed  April  27,  1900.] 

From  the  Steuben  Circuit  Court.     Dismissed. 

D,  R.  Best,  E.  A.  Bratton,  and  C.  A,  Yotter,  for  appellant. 
J,  A,  WoodhuU  and  N.  W.  OUherty  for  appellees. 

Per  Curiam. — What  purports  to  be  a  transcript  of  the  record  is 
not  authenticated  by  the  seal  of  the  lower  court.  The  question  of 
the  sufficiency  of  the  certificate  to  said  transcript  without  said  seal 
is  in  all  respects  the  same  as  in  No.  4.  Fidelity  Building  and  Savings 
Union  v.  Byrd  et  al.,  ante,  47.  Upon  the  authority  of  that  case  and 
the  authorities  cited  therein  this  appeal  is  dismissed. 


The  State  v.  Winstandley  et  al. 

[Nos.  18.687, 18,689, 18.690.  18,691,  18,692, 18,698,  18,694, 18,695, 18,700. 

Filed  April  17,  1900.] 

From  the  Clark  Circuit  Court.     Afflrmed. 

H.  C.  Montgomery,  W.  C.  Utz,  J.  K.  Marsh,  W.  L.  Taylor,  Attor- 
ney-Oeneral,  Merrill  Moores  and  C.  C.  Hadley,  tor  State. 

A.  Dowling,  C.  L.  Jewett,  H.  E.  Jetoett,  M.  Z.  StanTiard,  W.  H. 
Watson,  C.  D.  Kelso  and  J.  V.  Kelso,  for  appellees. 

Baker,  J. — The  facts  are  the  same  as  in  State  v.  Winstandley,  ante, 
443,  except  as  to  names  and  amounts.  On  the  authority  of  that  case, 
the  judgment  is  affirmed. 


The  State  v.  Midkiff. 


[Nos.  18,184,  18,185.     Filed  May  9,  1900.] 

From  the  Decatur  Circuit  Court.    Afflrmed. 

Adams  iSt  Carter,  Hord  A  Adams  and  E.  E.  Roland,  for  State. 
B.  F.  Love,  H.  A.  Morrison,  J.  S.  Duncan,  C.  W.  Smith  and  H.  H. 
Hornbrook,  for  appellee. 

Hadley,  C.  J.-— The  matters  involved  in  this  appeal  are  the  same  as 
those  involved  in  the  case  of  the  State  v.  Kuhn,  ante,  450,  except  that 
the  appellee.  Midkiff,  was  not  at  any  time  placed  upon  trial;  and  for 
reasons  given  in  the  former  case  the  judgment  in  this  case  is  affirmed. 
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The  State,  ex  rel.  Colscott,  v.  Bbooeman, 

Treasureb,  etc. 

[No.  18,820.    Filed  May  29,  1900.] 

From  the  Union  Circuit  Court.    Reversed. 

O.  C.  Florea  and  L.  L,  Broaddus,  for  appellant. 
S.  S.  HarreU  and  F.  M.  Alexander^  for  appellee. 

Jordan,  J.— This  case  is  a  companion  of  State,  ex  rel,  Colscott,  t. 
King,  ante,  621,  and  its  purpose  is  to  enforce,  hy  a  writ  of  mandamus, 
an  inspection  of  the  public  records  of  the  treasurer's  office  of  Franklin 
county,  Indiana. 

The  relator  is  the  same  person  who  prosecutes  as  such  in  the  case  of 
State  T.  King,  eupra,  and  the  facts  alleged  in  his  petition  are  in  all 
respects  identical  with  those  set  forth  in  that  case;  and,  upon  the 
authority  of  the  decision  therein,  it  must  be  held  that  the  lower  court 
erred  in  sustaining  the  demurrer  to  the  petition. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  to  the 
lower  court  for  further  proceedings  along  the  lines  laid  down  in  the 
appeal  of  State,  ex  rel. ,  y .  King,  supra. 


Defrees  v.  Ferstl  et  al. 

[No.  19,285.     Filed  May  29,  1900.] 

From  the  St.  Joseph  Circuit  Court.    Reversed. 

T.  E.  Howard  and  J.  G.  Orr,  for  appellant. 
O.  E.  Clarke  and  A.  L.  Hubbard,  for  appellees. 

Hadlbt,  J. — Appellee,  citizens  and  property  owners  in  South  Bend, 
brought  this  action  to  enjoin  the  appellant  from  carrying  out  the  con- 
tract set  out  in  the  complaint,  according  to  which  contract  appellant 
was  to  construct  a  brick  pavement  on  certain  streets  in  said  city.  It 
is  alleged  in  the  complaint  that  the  plaintiffs  own  lots  abutting  on 
the  proposed  improvement;  that  said  city  is  a  municipal  corporation; 
that  on  December  11,  1899,  the  common  council  by  a  two-thirds  vote 
passed  a  resolution  declaring  the  existence  of  a  necessity  for  the  im- 
provement, defining  the  kind,  size,  location,  and  terminal  points 
thereof,  ordering  the  city  clerk  to  give  ten  days'  notice  thereof  by 
two  weeks'  publication,  and  that  property  owners  along  the  line  of 
the  proposed  improvement  should  file  objections  to  the  necessity  for 
the  same  with  the  city  clerk  at  any  time  before  7:30  p.  m.  on  January 
8, 1900y — said  improvement  to  be  executed  as  provided  by  an  act  of 
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the  General  Assembly  approved  March  8,  1889,  and  acts  amendatory 
thereto;  that  the  total  cost  of  said  improvement  which  will  be  assessed 
against  the  property  bordering  on  the  same,  will  be  |8,000;  that  the 
cost  to  each  front  foot  will  be  $6.40;  that  on  January  8,  1900,  the 
common  council,  by  ordinance,  ordered  said  improvement  to  be  made, 
and  authorized  the  mayor  to  enter  into  a  contract  therefor  with  the 
defendant  (appellant),  providing  for  partial  estimates  for  completed 
work,  and  when  the  same  should  be  allowed,  and  for  full  payment, 
and  for  the  issuance  by  the  city  of  bonds  in  anticipation  of  the  col- 
lection of  assessments  to  be  made  on  abutters,  etc.,  *'all  in  accord- 
ance with  the  act  of  the  General  Assembly  providing  for  street  and 
sewer  improvements  in  cities  and  towns,  approved  March  8, 1889,  and 
acts  amendatory  thereto";  that  on  February  1,  1900,  the  mayor  of 
said  city,  in  accordance  with  the  authority  conferred  by  the  common 
council,  contracted  with  the  defendant  for  the  execution  of  said  im- 
provement, and  that  the  latter  has  executed  his  bond  and  will  pro- 
ceed with  the  work  if  not  enjoined ;  that  if  the  plaintiffs  are  assessed 
with  their  proportion  of  the  total  cost  of  said  improvement,  according' 
to  the  provisions  of  the  act  of  1889,  they  will  thereby  be  deprived  of 
their  property  without  due  process  of  law  and  in  violation  of  the 
fourteenth  amendment  to  the  Constitution  of  the  United  States  and 
of  the  Constitution  of  the  State  of  Indiana. 

Appellant's  demurrer  to  the  complaint  for  insufficiency  of  facts  was 
overruled,  and  he,  refusing  to  answer  further,  a  judgment  perpetu- 
ally enjoining  him  from  the  performance  of  his  said  contract  was 
rendered,  from  which  he  appeals. 

In  their  brief,  appellees  thus  state  their  sole  contention :  ^'Th&t 
the  State  of  Indiana,  through  the  so-called  Barrett  law,  threatens  to 
deprive  appellees  of  their  property  without  due  process  of  law,  con- 
trary to  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States; "  and  their  complaint  and  argument  proceed  upon  the  theory 
that  the  act  of  March  8, 1889,  requires  the  assessment  of  the  total  cost 
of  an  improvement  against  the  entire  frontage  equally  per  lineal  foot 
irrespective  of  the  question  of  benefits  received,  and  that  no  hearing 
is  provided  for  persons  affected  upon  the  question  of  special  benefits. 

Appellant  insists  that  the  Barrett  law  does  not  provide  a  "hard  and 
fast  rule"  for  frontage  assessments,  and  that  by  section  seven  of  said 
act  such  a  hearing  is  provided  that  in  every  case  the  final  assessment, 
as  made  by  the  common  council,  shall  be  on  the  basis  of  actual  bene- 
fits received,  and  hence  not  in  conflict  with  the  federal  or  State  Con* 
stitution. 

The  point  in  controversy  has  been  fully  considered  by  this  court  in 
the  recent  case  of  Adams  v.  City  of  Skelbyvillet  ante,  467,  and  ruled 
in  favor  of  appellant's  contention ;  and  upon  the  authority  of  that 
case  we  hold  that  the  complaint  does  not  state  facts  sufficient  to 
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entitle  appellees  to  the  relief  prayed.  If  the  improvement  is  accom- 
plished in  accordance  with  the  provisdons  of  the  act  of  1889,  as  alleged 
in  the  complaint  it  will  he,  there  exists  for  it  full  authority  of  law 
and  no  ground  for  injunction. 

Judgment  reversed,  and  cause  remanded  with  instruotionfi  to  sus- 
tain appellant's  demurrer  to  the  complaint. 

Baker,  C.  J.,  dissents. 

Dissenting  Opinion. 

Baker,  C.  J., — For  the  reasons  stated  in  my  dissenting  opinion  in 
Adams  v.  City  of  ShelbyvUle,  ante,  467, 1  think  that  the  Barrett  law  as 
enacted  and  also  as  now  construed  is  unconstitutional. 

But,  independently  of  the  question  whether  the  Barrett  law  pro- 
vides for  special  assessments  according  to  frontage  or  according  to 
special  hene$ts  actually  received,  I  think  the  property  owners  in  this 
case  should  not  be  held  to  be  remediless.  If  the  acts  done  and 
threatened  by  the  city  are  in  contravention  of  those  principles  on 
which  all  the  members  of  this  court  agreed  in  the  Adams-Shelby  ville 
case,  the  property  owners  should  be  entitled  to  an  injunction  against 
the  city  and  the  contractor  who  claims  under  the  city,— even  though 
the  city  and  contractor  claim  to  be  acting  in  accordance  with  the 
Barrett  law  as  now  construed.  The  pretense  of  acting  under  a 
statute  is  of  no  avail,  if  the  acts  done  and  threatened  are  in  fact  un- 
lawful. The  complaint  sets  forth  the  declaratory  and  authorizing 
ordinances  under  which  the  contract  in  question  was  made.  These 
declare  that  the  work  is  to  be  done  under  the  Barrett  law  and  ordi- 
nance number  966  of  the  city.  Neither  this  ordinance  nor  the  contract 
is  set  forth,  and  it  may  be  that  their  purport  is  not  sufficiently  aver- 
red ;  but,  as  I  understand  the  pleading,  the  property  owners  allege 
that  under  the  ordinance  and  contract  the  city  and  contractor  are 
undertaking,  threatening,  and  claiming  the  right,  to  fasten  the  whole 
cost  of  the  improvement,  except  for  street  and  alley  crossings,  upon 
the  abutting  property  at  a  uniform  rate  per  front  foot. 
'  Further,  I  understand  from  the  complaint,  though  it  is  not  alleged 
with  very  great  clearness,  that  the  city  claims  the  right  and  intends 
to  issue  improvement  bonds  to  provide  for  the  total  cost  of  the  im- 
provement, and  either  to  sell  them  or  deliver  them  to  the  contractor 
in  payment  for  his  work.  It  has  uniformly  been  held  that  the  city 
incurs  no  personal  liability  as  maker  on  street  improvement  bonds. 
The  reason,  of  course,  is  that  the  bonds  represent  only  the  liens  on 
the  abutting  property.  If  the  city  were  permitted  to  issue  bonds  to 
pay  for  street  and  alley  crossings,  or  for  that  indefinite  sum  which 
the  majority  hold  the  city  may  be  called  upon  to  pay,  the  city  would 
necessarily  be  the  maker  of  such  bonds  and  would  be  primarily  and 
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solely  liable  thereon.  But  there  seems  to  be  no  provision  for  such 
bonds  in  the  Barrett  law. 

The  contractor  would  have  some  difficulty  in  foreclosing  the  lien 
represented  hj  such  bonds.  I  think  that  the  only  bonds  provided  for 
in  the  Barrett  law  are  those  issued  in  anticipation  of  the  collection 
of  such  assessments  as  have  been  divided  into  ten  annual  instalments 
by  the  action  of  the  property  owners  in  signing  waivers  of  illegality 
and  irregularities.  Section  seven,  as  modified  by  the  act  of  March  8, 
1893,  Acts  1898  p.  283,  requires  that  all  assessments  against  property 
whose  owners  do  not  sign  waivers  shall  be  paid  *'in  full  when  made," 
and  provides  for  placing  only  the  assessments  against  property  whose 
owners  do  sign  waivers  on  the  city  tax  duplicate  in  ten  annual 
instalments.  The  bonds  are  made  payable  in  ten  annual  payments 
out  of  the  fund  derived  from  the  assessments  put  upon  the  tax  dupli- 
cate. And  it  is  bonds,  "for  the  purpose  of  anticipating  the  collection 
of  stich  assessments,"  that  the  city  is  empowered,  under  section  eight, 
to  issue.  The  property  owners,  as  citizens  and  general  taxpayers, 
certainly  have  the  right  to  an  injunction  against  the  issuance  of  any 
street  improvement  bonds  except  those  ^authorized  by  the  statute, 
namely,  those  issued  after  the  waivers  are  signed,  for  an  amount 
not  exceeding  such  deferred  assessments. 

Again,  the  appellees  ask  an  injunction  because  the  city  is  incurring 
a  debt  and  is  already  indebted  beyond  the  constitutional  limit  As, 
under  the  decisions,  no  debt  of  the  city  results  from  the  contract  ex- 
cept upon  the  completion  and  final  estimate  of  the  work,  or  as  esti- 
mates therefor  may  be  made  from  time  to  time,  it  may*  be  that  the 
complaint  does  not  show  with  sufficient  particularity  that  the  city 
will  be  unable  to  pay  out  of  the  curreiat  revenues  of  the  city  its  ordinary 
current  expenses  as  well  as  its  part  of  the  expense  of  the  improvement 
of  the  street.  Qutil  v.  City  of  Indianapolis,  124  Ind.  292,  7  L  R.  A. 
691;  City  of  Laporte  v.  Oamewell,  etc.,  Co,,  146  Ind.  466;  Ccuon  v. 
City  of  Lebanon,  163  Ind.  567. 
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ANN  0  ITJLES—Sufficiency  of  description  in  contract,  see  Contracts, 
4;  Oarard  v.  YeageVf  Adm.,  £5S. 

APPEAL  AND  EBBOB— An  objection  to  the  admissibility  of  evi- 
dence which  is  not  presented  in  the  trial  court  will  not  be  con- 
sidered on  appeal.  Shenkenberger  v.  State,  6S0. 

1.  Notice. — Appearance, — ^Where  a  co-party  appeared,  assigned 
errors,  and  nled  a  brief  in  support  thereof,  such  appearance  cured 
any  defects  in  the  notice  given  by  appellant. 

Cambria  Iron  Co,  v.  Union  Truat  Co.,  291. 

2.  Notice,— Appearance, — In  the  absence  of  an  appearance  and 
declination,  a  co-appellant  will  be  regarded  as  having  joined  in 
an  appeal,  where  the  record  shows  that  notice  cf  the  appeal  was 
given.  lb. 

8.  '  Parties. — Parties  to  a  judgment  whose  interests  are  adverse 
to  that  of  one  appealing  from  such  judgment  must  be  made  parties 
to  the  appeal.  Capital  Nat,  Bank  v.  Reid,  Adm,^  64, 

4.  Vacation  Appeal. — Parties  Appellant, — An  appellant  in  a  vaca- 
tion appeal  must  join  all  of  his  co-parties  or  the  appeal  will  be 
dismissed.  •  Oioen  v.  Dresbackf  S9S. 

6.  Parties. — An  insolvent  corporation  is  not  a  neoessarjr  party  to 
an  appeal  involving  only  the  question  of  the  distribution  among 
creditors  of  the  funds  arising  from  the  sale  of  the  property  of  the 
corporation.  Mueller  v.  Stinesville,  etc..  Stone  Co.,  230, 

6.  Parties. — Dismissal. — Where  suit  was  brought  for  partition 
of  real  estate,  and  defendant  notified  his  remote  grantor, 
who  appeared  and  defended  same  in  the  name  of  the  original 
defendant,  showing  in  his  application  that  defendant  had 
taken  no  Interest  in  the  defense  of  the  suit,  and  that  he  was 
obliged  to  defend  the  same  or  inciAr  liability  to  said  defendant  on 
his  covenants  of  warranty,  an  appeal  taken  by  such  grantor,  in  the 
name  of  defendant,  from  a  judgment  granting  partition,  will  not  be 
dismissed  upon  motion  of  such  defendant,  where  it  appears  that  the 
appeal  bond  was  executed  by  the  grantor  and  the  cost  of  transcript 
paid  by  him.  Ladd  v.  Kuhn,  813. 

7.  Parties. — Drains, —Where  in  an  appeal  from  a  j  udgment  establish- 
ing a  drain  the  parties  to  the  judgment,  adverse  to  appellants,  are 
not  made  parties  to  the  appeal  the  appeal  will  be  dismissed. 

Ex  Parte  Sullivan,  ^0. 

8.  Defect  of  Parties. — Waiver. — A  defect  of  parties  appearing  on 
the  face,  of  a  complaint  which  is  not  taken  advantage  of  by  de- 
murrer in  the  court  below  is  waived.  Carskaddon  v.  Pine,  410. 

9.  Defect  of  Parties. — An  assignment  of  error  on  appeal  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion presents  no  question  concerning  a  defect  of  puties  plaintiff  or 
defendant  lb, 

(699) 
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10.  Bill  of  Exceptions.— Certificate. — Evidence. — A  general  bill  of 
exceptions  certified  by  the  trial  judge  as  containing  *'all  of  the 
evidence  offered,  introduced  and  given  in  said  cause  to  the  point 
where  the  defendant  rested  its  main  case,"  does  not  show  that  all 
of  the  evidence  was  embraced  in  the  bill  of  exceptions,  and  no 
question  dependent  upon  the  evidence  will  be  considered  on  appeal. 

Bird  V.  St.  John's  EpiscopcU  Church,  138. 

11.  Evidence. — BUI  of  Exceptions. — A  bill  of  exceptions  containing 
the  recital  '*  this  is  all  the  oral  evidence  in  the  above  entitled  cause 
does  not  show  that  it  contains  all  the  evidence  given  in  the  cause. 

Siple  V.  State,  647, 

12.  Bill  of  Exceptions. — A  bill  of  exceptions  purporting  to  con- 
*tain  the  evidence  presented  to  and  signed  by  the  judge  in  vacation 
is  not  a  part  of  the  record,  where  it  is  not  shown  by  order-book 
entry  contained  in  the  transcript  that  time  was  given  to  present  a 
bill  of  exceptions.  Carskaddon  v.  Pine,  410. 

18.  Bill  of  Exceptions. — Instructions. — Instructions  in  a  criminal 
case  can  only  be  brought  into  the  record  by  bill  of  exceptions. 

Smith  V.  State,  107. 

14.  Bill  of  Exceptions. — Where  the  record  showed  that  the  cause 
was  tried  at  the  September  term  and  the  findings  announced  at  the 
next  term  of  court,  at  which  time  appellant  filed  a  motion  for  a 
new  trial,  and  on  the  same  day  tiled  in  open  court  his  bill  of  excep- 
tions containing  the  evidence,  and  the  motion  for  a  new  trial  was 
not  passed  upon  until  the  next  term  of  court,  the  evidence  was 
properly  in  the  record,  although  it  was  not  shown  that  time  was 
given  in  which  to  file  tjie  bill  of  exceptions. 

Minnick  v.  State,  ex  rel,,  379. 

16.  Evidence.— Bill  of  -Bajcepfiotw.— The  act  of  1897  (Acts  1897, 
p.  .244)  prescribing  the  manner  in  which  the  evidence  may  be 
made  a  part  of  the  record  on  appeal  does  not  require  that  the 
evidence  be  first  filed  with  the  clerk  of  the  trial  court  before 
it  is  incorporated  into  the  bill  of  exceptions.  /&. 

16.  Evidence. — BUI  of  Exceptions. — Where  it  appears  from  the 
record  that  the  bill  of  exceptions  containing  the  evidence  was 
signed  by  the  trial  judge  and  filed   in  open   court,  it  will  be 

Presumed,   nothing  appearing  to  the  contrary,  that  the  bill  was 
led  after  being  signed  by  the  judga  lb. 

17.  Evidence. — Transcript.— BiU  of  Exceptions. — ^The  report  of 
the  evidence  under  the  act  of  1897  may  be  made  by  the  stenographic 
method,  or  the  evidence  may  be  taken  down  in  longhand,  and  then 
embodied  in  the  bill  of  exceptions,  and  such  original  bill,  when 
filed  as  provided  by  said  act  may  be  certified  to  the  Supreme  Ck>urt 
without  being  transcribed.  lb. 

18.  Evidence.— Bill  of  Exceptions.— The  acts  of  1873  and  1897 
(Acts  1873,  p.  194.  Acts  1897,  p.  244)  both  require  that  the  evidence 
must  be  embodied  in  a  proper  bill  of  exceptions  before  it  can  be 
certified  to  the  Supreme  Court.  Bohrof  v.  Schulte,  183. 

19.  Joint  Assignment  of  Error.  — When  not  AvaUahle.  — Where 
there  is  a  joint  assignment  of  errors  by  two  or  more  appellants 
challenging  the  correctness  of  one  or  more  rulings  of  the  trisa  court, 
the  error  or  errors,  if  any,  in  said  ruling  or  ruling^,  must  be  joint 
against  all  the  appellants  joining  in  the  assignment,  or  the  same 
will  not  be  available.  Qreen  v.  Heaston,  Bee,  1S7. 
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20.  Assignment  of  Error.  —  Special  Findings. — Obpeotions  that  the 
special  findings  contain  evidentiary  facts,  conclusions  of  law,  and 
are  outside  the  issues  in  the  case,  are  not  presented  on  appeal  by  an 
assignment  in  a  motion  for  a  new  trial  that  the  special  findings  are 
contrary  to  law.  Martin  v.  Marks,  649. 

21.  Joint  Assignment  of  Error. — Failure  to  Discuss.^ An  appel- 
lant does  not  waive  an  assignment  of  error  assailing  several  con- 
clusions of  law  jointly  by  failing  to  discuss  each  conclusion  of  law 
separately  in  his  brief,  where  he  states  certain  propositions,  sup- 
ported by  argument  and  citation  of  authorities,  which  if  true  and 
applicable,  show  that  no  conclusions  could  be  properly  stated  in 
favor  of  the  appellee  upon  the  facts  found.       Jones  v.  Mayne,  400. 

22.  Conclusions  of  Law.  —  Joint  Assignment  of  Error.  —  An  as- 
signment of  error  assailing  all  of  the  conclusions  of  law  jointly 
will  not  be  considered  on  appeal  if  any  one  of  the  conclusions  is 
correct.  lb. 

28.  Waiver. — Assignments  of  error  which  are  not  discussed  are 
waived.  Smith  v.  State,  107;  Jones  v.  Mayne,  4OO;  Pittsburgh,  etc., 
R.  Co.  V.  Hawks,  547. 

24.  Briefs.  —  Failure  to  Argue  Errors  Assigned.  —  Waiver.  — 
Reply  Brief. — The  failure  of  appellant  to  argue  in  his  original 
brief  errors  assigned  on  appeal  will  be  deemed  such  a  waiver 
of  the  errors  as  to  preclude  mm  from  demanding  that  his  argument 
made  in  a  reply  brief,  filed  more  than  sixty  days  after  the  submission 
of  the  cause,  be  considered.      Gates  v.  Baltimore,  etc.,  R.  Co.,  $38^ 

25.  New  Trial. — Motions. — No  question  is  presented  on  appeal  by 
an  assignment  in  a  motion  for  a  new  trial  "  that  the  judgment  of 
the  couirt  is  contrary  to  law,  and  is  not  sustained  by  the  evidence  ^ 
and  "  that  the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law,'^  where  the  cause  was  tried  by  a 
jury,  and  a  special  verdict  returned.  lb. 

26.  Evidence. — When  Not  All  In  Record. — Drawings.— Where  in 
the  trial  of  a  cause  the  witnesses  in  describing  a  machine  did 
so  with  reference  to  drawings  thereof  which  were  before  the 
court,  and  such  drawings  are  not  made  a  part  of  the  record  on 
appeal  the  evidence  can  not  be  reviewed. 

Westervelt  v.  National  Paper,  etc.,  Co.,  67S. 

27.  Affidjaviis. — New  Trial. — Record. — Criminal  Law. — Unless  the 
affidavits  filed  in  support  of  a  motion,  for  a  new  trial  in  a  criminal 
case  are  made  a  part  of  the  record  by  bill  of  exceptions  they  can- 
not be  considered  on  appeal.  Siple  v.  State,  647. 

28.  Motions.— Record. — No  question  is  presented  on  appeal  as  to  the 
ruling  of  the  court  upon  a  motion  to  make  a  complaint  more 
specific,  where  the  motion  and  ruling  of  the  court  are  not  made  a 
part  of  the  record  by  bill  of  exceptions  or  by  order  of  the  court. 

Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horseshoe  Co.,  3S2. 

29.  Motions. — Record. — A  motion  to  require  the  jury  to  make  their 
answers  to  interrogatories  more  specific,  and  the  ruling  of  the  court 
thereon,  can  only  be  made  a  part  of  the  record  on  appeal  by  bill  of 
exceptions  or  by  order  of  court.  lb. 

80.  Record. — Instructions. — Criminal  Law. — Available  error  cannot 
be  predicated  upon  the  action  of  the  court  in  refusing  offered  in- 
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structions  in  the  trial  of  a  criminal  cause,  where  the  record  does 
not  affirmatively  show  that  it  contains  all  of  the  instructions  given. 

Barton  v.  State,  670. 

81.  Evidence. — Record. — Where  the  determination  of  a  question  on 
appeal  depends  upon  the  evidence,  it  cannot  be  considered  unless 
all  of  the  evidence  given  in  the  case  is  contained  in  the  record. 

Siple  V.  State,  647. 

82.  Record. — Agreement. — An  agreement  in  open  court  that  **all 
matters  material  in  evidence  might  be  proved  under  the  general 
denial  to  the  pleadings  filed,  the  same  as  if  specially  pleaded  by 
cross-complaint,  answer,  or  reply,"  did  not  withdraw  the  cross- 
complaints  filed  when  the  agreement  was  made,  and  in  the  absence 
of  such  pleadings  from  the  record,  upon  which  questions  raised  by 
the  assignment  of  errors  depend,  no  question  is  presented. 

Capital  Nat  Bank  v.  Reidy  Adm.,  6J^ 

88.  Record. — No  question  is  prasented  upon  an  assignment  of 
error  based  upon  the  action  of  the  court  in  overruling  a  demurrer 
to  the  compls^t,  where  the  demurrer  is  not  copied  into  the  tran- 
script. JoTiea  V.  Mayne,  400. 

84.  Record. — Assignments  of  error  based  upon  the  rulings  of  the  court 
on  the  pleadings  cannot  be  considered  on  appeal,  where  the  pleadings 
in  question  are  not  in  the  record.      City  of  Huntington  v.  Folk,  91. 

85.  Amendment  of  Pleading. — Record. — When  an  amended  pleading 
is  filed  it  supersedes  the  original  and  the  latter  goes  out  of  the  rec- 
ord, and  cannot  be  considered  on  appeal  unless  brought  into  the 
record  by  bill  of  exceptions.  lb. 

86.  New  Trial.— Affidavits. — Record. — No  question  is  presented  on 
an  assignment  in  a  motion  for  a  new  triad  based  upon  newly  dis- 
covered evidence,  where  the  affidavits  in  support  thereof  are  not 
made  a  part  of  the  record  by  bill  of  exceptions  or  by  order  of 
coiut.  Parrott  v.  Richardson,  466. 

87.  Record.— Inatrttctions.— In  order  to  make  instructions  a  part 
of  the  record  without  a  bill  of  exceptions  the  record  must 
affirmatively  show  that  they  were  filed  with  the  clerk  after  being 
given  or  refused.  RUeyy  Adm.,  v.  Allen,  176. 

88.  Transcript  Must  Be  Autlieniicated  by  Seal  of  Trial  Court. — The 
transcript  of  the  record  of  the  proceedings  in  the  trial  court  must 
be  authenticated  by  the  seal  of  such  court,  or  it  will  not  be  consid- 
ered on  appeal.       *  Fidelity,  etc..  Union  v.  Byrd,  47. 

89.  Correction  of  Record.— An  appeal  from  a  proceeding  to  correct 
the  record  of  a  case  pending  on  appeal  will  not  be  considered 
unless  the  transcript  of  such  proceedmg  is  filed  as  a  p&rt  of  the 
original  appeal.  jEtna  Life  Ins,  Co.  v.  Sellers,  S74. 

40.  Record.  —  Correction.  —  Certiorari. — Where  a  paper  through 
mistake,  inadvertence,  or  otherwise,  has  been  improperly  made  a 
part  of  the  bill  of  exceptions  the  remedy  is  to  apply  to  the  lower 
court  to  have  the  bill  properly  corrected,  and,  when  so  corrected,  it 
may  be  brought  to  the  Supreme  Court  by  a  writ  of  certiorari. 

Citizens  Street  R.  Co.  v.  Heath,  S63. 

41.  Certiorari. — Record  — A  writ  of  certiorari  will  not  be  granted 
for  the  purpose  of  expunging  from  the  bill  of  exceptions  an  exhibit 
embodied  therein  at  the  time  the  bill  was  signed  and  approved  by 
the  trial  judge,  where  it  is  shown  by  the  record  that  the  original 
bill  was  filed  in  the  clerk's  office  of  the  lower  court  instead  of  a 
transcript  thereof.  lb. 
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43.  Certiorari. — Affidavits, — Neither  affidavits  nor  parol  evidence 
will  be  aooepted  or  considered  for  the  purpose  of  contradicting  the 
facts  averred  in  a  petition  for  a  writ  of  certiorari,  lb. 

43.  Failure  of  Appellant  to  Comply  urith  Rules  of  Supreme  Court 
Requiring  Paging  of  Record.  —  Appellant  waives  his  right  to  have 
(questions  considered  on  appeal  which  depend  for  their  determina- 
tion upon  the  evidence,  where  he  fails  to  comply  with  rules  twenty- 

.  six  and  thirty-one»  requiring  that  the  lines  of  the  transcript  be 
numbered,  and  that  the  transcript  be  referred  to  by  line  in  briefs. 

Oreen  v.  Heaston,  Rec.^  1J7. 

44.  Record. — Court  Rules. — An  assignment  in  a  motion  for  a  new 
trial  that  the  court  erred  in  refusing  to  permit  defendant  to  recall 
a  witness  to  enable  him  to  correct  an  error  in  his  testimony  will  not 
be  considered  on  appeal,  where  the  page  and  line  of  the  rec4>rd  con- 
taining the  ruling  is  not  pointed  ou(.  Siple  v.  State,  647. 

45.  Motions. — Record. — A  motion  to  modify  a  judgment  and  the 
ruling  thereon  can  only  be  made  a  part  of  the  record  by  a  bill  of 
exception  or  order  of  court,  and  where  appellants'  counsel  do  not 
indicate  the  page  and  line  in  the  record  where  such  motion  and 
ruling  are  made  a  part  of  the  record  by  bill  of  exception  or  by 
order  of  court,  it  will  be  presumed  that  the  same  was  not  so  made 
a  part  of  the  record.  Martin  v.  Marks,  649, 

46.  Complaint  Challenged  for  First  Time  on  Appeal, — Where  a 
complaint  is  first  challenged  on  appeal,  it  will  be  held  sufficient 
if  each  essential  element  of  right  of  recovery  is  stated,  even  if  so 
defectively  as  to  make  the  complaint  obnoxious  to  demurrer. 

Peoria,  etc.,  R.  Co.  v.  Attica,  etc.,  R.  Co.,  218. 

47.  Separation  of  Jury.— Objection  Made  for  the  First  Time  on 
Appeal. — An  objection  to  the  action  of  the  court  in  permitting 
the  jury  to  separate  at  its  adjournments,  in  the  trial  of  a  murder 
case,  will  not  be  considered  on  appeal,  where  no  objection  thereto 
was  made  in  the  court  below.  Shenkenberger  v.  State,  €S0, 

48.  Motions. — Practice. — A  party  does  not  waive  his  exception 
to  the  conclusions  of  law  by  subsequently  moving  the  court  to  add 
to  the  finding  certain  facts  which  were  in  evidence. 

Jones  V.  Mayne,  400, 

49.  Motion  to  Modify  Judgment. — Available  error  cannot  be 
predicated  upon  the  action  of  the  court  in  overruling  a  motion  to 
modify  a  judgment  when  the  judgment  followed  the  conclusions  of 
law  as  stated.  Ih. 

50.  Harmless  Error. — Where  the  special  finding  discloses  that  it 
rests  upon  the  facts  averred  in  the  second  paragraph  of  complaint, 
available  error  cannot  be  predicated  upon  the  overruling  of  a 
demurrer  to  the  first  paragraph.  Rohrof  v.  Schulte,  183. 

51.  Evidence. — Immaterial  Question. — Available  error  cannot  be 
predicated  upon  the  ruling  of  the  court  upon  a  question  and 
answer  wholly  immaterial  to  the  issues.  Keesier  v.  State,  24£, 

52.  Complaint. — Special  Findings. — "VV^ore  the  facts  disclosed  by 
the  special  finding  embrace  substantially  all  of  the  material  facts 
averred  in  the  complaint,  and  it  can  be  adjudged  that  the  finding 
sustains  the  conclusions  of  law  thereon,  the  sufficiency  of  the  com- 
plaint must  be  affirmed.  Rohrof  v.  Schulte,  18 J. 

68.  Practice. — Sustaining  Demurrer  to  Oood  Paragraph  of  Plead- 
ing.— Harmless  Error. — It  is  harmless  error  to  sustain  a  demurrer 
to  one  paragraph  of  a  pleading  where  a  remaining  paragraph  con- 
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tains  all  the  material  allegations  thereof  and  no  more;  but  the  error 
is  not  harmless  if  the  paragraph  allowed  to  stand  imposes  the  bur- 
den of  adducing  more  or  different  evidence  than  woiud  have  been 
necessary  under  the  paragraph  erroneously  condemned. 

Field  V.  Noblett,  357, 

54.  Special  Judge. — Competency. — Objections. — Waiver. — Objections 
to  the  competency  of  a  sp>ecial  judge  to  preside  mkt  be  made  at 
the  time,  or  the  right  to  object  thereto  will  be  waived. 

Ripley  v.  Muttud  Home,  etc.,  Assn.,  155. 

55.  Denial  of  Request  Made  by  Attorney  During  Adjournment  of 
Court. — The  denial  of  a  request  made  by  the  attorneys  for 
defendant,  during  the  adjournment  of  court,  and  in  the  alienee 
of  the  attorneys  for  the  defense,  to  send  the  jury  out  of  hearing 
while  they  submitted  a  motion  founded  upon  the  alleged 
misconduct  of  one  of  the  attorneys  for  the  State  during  the  argu- 
ment, constitutes  no  part  of  the  proceedings  in  the  cause  and  is  not 
subject  to  review  on  appeal.  Blume  v.  State,  S4S, 

56.  Record. — Judgment. -^Recital. — A  recital  at  the  be^ning  of 
a  finding  and  judgment  that  the  action  had  been  dismissed  as  to 
certain  parties  is  overcome  by  the  statement  in  the  record  of  the 
facts  to  the  contrary.  Owen  v.  Dresback,  S9i. 

57.  Excessive  Damages. — A  judgment  against  a  city  for  personal 
injuries  will  not  be  reversed  as  excessive,  where  it  cannot  be  said 
that  the  amount  awarded  indicated  that  the  minds  of  the  jurors 
were  influenced  by  improper  motives  or  feelings,  or  that  they 
overestimated  the  amount  necessary  to  compensate  plaintiff  for  the 
injury  he  sustained.  City  of  Ooshen  v.  Alford,  5if. 

58.  Fraudulent  Conveyances. — Evidence.— Review.— in  an  action  to 
set  aside  a  transfer  of  personal  property  on  account  of  fraud, 
the  question  whether  the  facts  and  circumstances  proved  the 
alleged  fraudulent  intent,  or  authorized  such  an  inference,  was 
one  of  fact  for  the  determination  of  the  trial  court,  and  is  not 
reviewable  on  appeal.  American  Varnish  Co.  ▼.  Reed,  88. 

59.  Evidence. — Weight  Of. — The  Supreme  Court  will  not  re- 
view the  evidence,  where  there  was  competent  evidence  to  sustain 
the  verdict.  Stevens  v.  Leonard,  Ex.,  67. 

60.  Emdence.—A  finding  and  judgment  will  not  be  disturbed  on 
the  sufficiency  of  the  evidence  wnere  there  was  legal  evidence 
fully  sustaining  the  finding.  Parrott  v.  Richardson^  455. 

61.  Record. — The  Supreme  Court  will  not  reverse  the  action  of  the 
circuit  court  in  dismissing  an  appeal  from  the  proceedings  of  the 
county  commissioners  establishing  a  free  gravel  road  on  account 
of  the  insufficiency  of  the  affidavit  and  appeal  bond  where  the 
affidavit  is  merely  copied  in  the  record  by  the  clerk  without  a 
bill  of  exceptions  or  order  of  court.  Whisenand  v.  Bell,  S8. 

APPELLATE  COXJBT— 

JuHsdiction. — Decedents*  Estates. — ^The  Appellate  Court  has  juris- 
diction of  all  cases  wherein  claims  against  decedents'  estat^  are 
allowed,  or  allowance  refused.  Ray  v.  Moore,  Adm.,  808. 

ASSAULT  AND  BATTERY— See  Criminal  Law. 
Evidence  as  to  a  prior  altercation  as  justifying  the  assault,  see 

Criminal  Law,  14;  Enlow  v.  State,  664. 
Evidence  of  an  assault  and  battery  is  admissible  in  prosecutions  for  an 
assault  with  intent  to  commit  murder.  SeeC&iMiMALLAW,  18.  /6. 
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A8SBSS0K— Term  of  office  of  person  appointed  as  assessor  in  August, 
1898,  to  fill  a  Tacancy  caused  by  death,  see  OtriCBBS,  2;  State^ 
ex  rel.,  v.  Burke,  645. 

ATTOBNBY  AHB  OUBNT  —  Privileged  communications,  see 
EviDBNOB,  18;  Kern  v.  Kern,  £9. 

ATTORNEYS — As  to  objectionable  statements  made  in  the  trial  of 
a  cause,  see  Misconduct  of  Counsel,  2,  8,  4;  Roush  v.  Eouah, 
562;  Blume  v.  State,  S4S;  Keeeier  v.  State,  S4£. 

AUrrOBJSnSTrB  FEBS— in  a  partition  proceeding,  see  Partition; 

BellY.  Shaffer,  4i^' 
BABRETT  ULW— See  Munioipal  Ck>RPOBATiON8. 

BANKS  AND  BANKIN(}— Receiving  deposits  when  bank  is  in- 
solvent, see  Criminal  Law,  18, 19,  20,  21,  22.  28;  State  v.  Win- 
etandley,  443;  State  v.  Cadwallader,  607, 

BENEFICIAL  ASSOOIATIONS— Enforcement  of  collection  of 
assessments  by  suit,  see  Insurance;  Oibeon  v.  Megrew,  £73. 

BILL  OF  EXCEPTIONS— Preparation  of  bill  of  exceptions  under 

the  act  of  1807  (Acts  1897.  p.  244).  see  Appeal  and  Error,  15; 

Minnick  v.  State,  ex  rel.,  379. 
When  bill  of  exceptions  does  not  sufficiently  show  that  it  contains 

all  the  evidence,  see  Appeal  and  Error,  10,  11;  Bird  v.  St. 

John* 8  Episcopal  Church,  138;  Siple  v.  State,  647. 
It  must  be  shown  by  order-book  entry  contained  in  the  transcript 

that  time  was  given  to  present  a  bill  of  exceptions.    See  Appeal 

AND  Error,  12;  Carskaddon  v.  Pine,  410. 
Presumption  that  bill  was  filed  after  being  signed  by  the  judge,  see 

Appeal  and  Error,  16;  Minnick  v.  State,  ex  rel.,  379. 

BILL  OF  SALE — Need  not  be  recorded  where  property  is  delivered  to 
the  purchaser.    See  Sales;  Ou>ena  v.  Oascho,  SB5. 

BILLS  AND  NOTES— 

1.  Action  by  Assignee. — Complaint. — Allegation  as  to  Assignment. — 
An  allegation  in  a  complaint  on  a  promissory  note  that  the  note  was 
assigned  by  the  payee  to  plaintiff,  was  not  equivalent  to  an  allega- 
tion that  the  payee  assigned  the  note  by  indorsement  in  writing. 

Carskaddon  v.  Pine,  4IO. 

2.  Action  by  Assignee. — The  payee  of  a  promissory  note  must  be 
made  a  defendant  in  an  action  on  the  note  by  an  assignee  thereof 
where  it  is  not  alleged  that  the  payee  assigned  the  note  to  plaintiff 
by  indorsement  in  writing.  lb. 

BXXBOLABY — Failure  of  indictment  to  charge  ownership  of  property 
stolen,  see  Criminal  Law,  7;  Barnhart  v.  State,  177. 

OASES— See  Overruled  Cases.  For  table  of  cases  cited,  see  page  vi. 

OITIES— See  Municipal  Corporations. 

COLLATEBAL  ATTAOK—A  judgment  of  the  circuit  court  that 
it  had  jurisdiction  of  a  certain  case,  is  impervious  to  collateral 
attack.  Bruce  v.  Osgood,  376. 

Vol.  154 — 46 
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OOMPLAINT— See  Pleading. 
In  an  action  against  a  railroad  company  for  injuries  sustained  in 

crossing  track,  see  Contbibutobt  Nbgligbnoe,  2;  McCoUumv. 

ClevdaTid,  etc  -R.  Co,,  97. 
By  assignee  on  promissory  note,  see  Bills  and  Notes,  1,  2;  Cars- 

kaddon  v.  Pine,  410. 
By  railroad  company  to  enjoin  defendant  from  trespassing  upon 

certain  property,  see  Trespass,  1,  2,  8;  Peoria,  etc.,  R.  Co.  v. 

Attica,  etc.,  R.  Co.,  £18. 
When    complaint    in   action   for    personal   injury   ilhnst   allege 

plaintiff's  want  of  knowledge  of  the  defect  complained  of,  see 

Master  and  Servant,  1 ;  Cleveland,  etc.,  R.  Co.  v.  Parker,  Adm., 

15S. 
In  action  for  libel,  see  Libel;  Garrett  v.  Bi8$eU,  etc..  Works,  S19, 
To  review  a  judgment,  see  Judgments,  8.  4:  Wabash  R.  Co.  v. 

Young,  S^. 
The  plans  and  specifications  referred  to  in  a  building  contract  are 

not  required  to  be  filed  as  exhibits  with  the  complaint  on  the 

contract.    See  Pleading,    4;   Bird    v.    St.    John's    Episcopal 

Church,  1S8. 
An  objection  to  a  complaint  that  defendant  was  sued  by  the  wrong 

name,  cannot  be  made  by  demurrer  for  want  of  facts.  Ih.- 

Omission  of  material  averment  not  cured  by  verdict,  see  Plead- 
ing, 1 ;  Cleveland,  etc.,  R.  Co.  v.  Parker,  Adm.,  153. 

COMPROHISB  AND  SETTLEMENT— 

Judgments. — Fraud. — A  judgment  on  a  complaint  by  heirs  and  dis- 
tributees setting  aside  for  fraud  and  misrepresentation  an  order  of 
court  authorizing  the  administrator  to  assign  an  insurance  policy  in 
favor  of  the  estate,  upon  the  life  of  another,  in  settlement  of  a  suit 
on  a  claim  pending  an  appeal  from  a  judgment  in  favor  of  the 
estate,  was  erroneous,  where  there  was  no  offer  to  restore  the  funds 
of  tlie  estate  and  place  the  claimant  in  the  same  position  he  occupied 
in  reference  to  his  appeal.  Jones  v.  Mayne,  400, 

CONSTITTTTIONAIi  LAW— The  drainage  act  of  1885,  as  amended  in 
1889,  is  not  void  for  uncertainty.  See  Drains,  6;  Sauntman  v. 
Maxwell,  II4. 

The  law  of  1889  providing  for  the  allotment  of  the  work  of  main- 
taining a  public  drain,  is  not  unconstitutional  as  taking  private 
property  for  public  use  without  just  compensation,  and  without 
diie  process  of  law.    See  Drains,  17 ;  Roundenbush  v.  Mitchell,  616. 

The  imposition  of  assessments  for  street  improvements  per  front 
foot,  irrespective  of  accruing  benefits  is  unconstitutional.  See 
Municipal  Corporations,  1 ;  Adains  v.  City  of  ShelbyviUe,  467, 

C0NTINX7ANCE— 

1.  Discretion  of  Court. — An  application  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  trial  court,  and  unless  it  is 
clearly  disclosed  that  such  discretion  has  been  abused,  to  the  injury 
of  the  complaining  party  the  refusal  to  grant  the  appeal  will  not  be 
available  error  on  appeal.  City  of  Huntington  v.  Folk,  91. 
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3.  Absence  of  Witnesa.-^Affidavit— Criminal  Law.^An  affidavit  for 
a  continuance  on  account  of  the  absence  of  a  witness  must  affirm- 
atively show  that  the  applicant  believes  the  facts  to  be  true  which 
he  alleges  he  can  prove  oy  the  absent  witness.     Weaver  v.  State,  1, 

8.  Absence  of  Witness. — Affidavit. — Criminal  Law. — An  affidavit 
for  a  continuance  because  of  the  absence  of  a  witness  which  does 
not  show  that  there  is  any  probability  of  procuring  the  testimony 
of  the  witness  within  a  reasonable  time  is  insufficient.  lb. 

4.  Absence  of  Witness.— Affidavit. — Criminal  Law. — An  affidavit 
for  a  continuance  on  account  of  the  absence  of  a  witness,  alleging 
that  the  applicant,  who  had  been  confined  in  jail  for  four  months 
prior  to  the  time  of  the  trial,  had  placed  in  the  hands  of  one  of  his 
attorneys  the  names  of  his  witnesses,  and  the  witness  in  question 
was  not  subpoenaed  for  the  reason  that  the  attorney  was  informed, 
as  he  understood,  that  a  subpoena  would  be  issued  for  said  wntness 
and  sent  to  the  sheriff  of  an  adjoining  county  by  another  attorney 
does  not  show  that  due  diligence  was  used  to  obtain  the  absent 
witness.  lb. 

OONTRACTS— Between  railroad  and  manufacturing  company  as  to 
construction  and  care  of  side-track,  see  Railroads,  8;  Pittsburgh, 
etc.,  R.  Co.  V.  Indiana  Horseshoe  Co.,  SSS. 
When  contract  of  insane  person  is  voidable  only,  see  Insane  Per- 
sons; j^tna  Life  Ins,  Co,  v.  Sellers,  370. 

1.  Construction  by  Parit6«.— Where  parties  have  by  their  acts  and 
conduct  given  their  contract  a  certain  construction,  the  courts 
will,  ordinarily,  adopt  that  construction.  Roush  v.  Roush,  562, 

2.  Waiver  of  Conditions. — One  does  not  waive  any  right  g^iven 
by  contract,  unless,  with  a  full  knowledge  of  all  of  the  material 
facts,  he  does  or  forbears  the  doing  of  something  inconsistent  with 
the  right,  or  his  intention  to  rely  upon  it. 

Oarard  v.  Yeager,  Adm. ,  SSS. 

8.  Fraud. — Rescission. — Return  of  Consideration. — In  an  equitable 
suit  to  rescind  a  contract  on  account  of  fraud,  it  is  sufficient  for 
plaintiff  to  offer  in  his  complaint  to  restore  what  he  has  received, 
where  he  acted  promptly  upon  discovering  the  fraud. 

Rohrof  V.  Schulte,  183. 

4.  Annuities, — A  stipulation  in  a  contract  to  pay  the  owner  of 
a  life  interest  in  real  estate  a  certain  annuity  therefor  to  bequeath 
"all  of  such  annuity  which  shall  not  be  used  for  her  support  and 
maintenance  during  her  lifetime  "  clearly  indicates  the  intention  of 
the  parties,  and  is  not  void  for  uncertainty  of  description  of  what 
was  to  be  bequeathed.  Oarard  v.  Yeager ,  Adm.,  253. 

6.  Bequests.  —  Consideration.  —  Annuities. — An  agreement  to  pay 
an  annuity  for  the  use  of  real  estate  during  the  life  of  the  owner 
was  a  sufficient  consideration  for  a  contract  to  bequeath  the  unused 
portion  of  the  annuity.  lb. 

6.  Signatures. — Special  Findings. — ConcluHons  of  Law. — Mechan- 
ics* Liens. — An  exception  to  a  conclusion  of  law  that  plain- 
tiffs and  others  were  entitled  to  the  enforcement  of  mechanics' 
liens  on  a  church  building,  on  the  ground  that  the  contract  to  con- 
struct the  building  was  that  of  the  individuals  who  signed  it,  is 
unavailing,  where  the  court  expressly  found  that  the  contract  was 
that  of  the  church.  Bird  v.  St.  John's  Episcopal  Church,  138, 

7.  Liquidated  Damages, — A  finding  and  judgment  of  the  court 
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in  an  action  to  enforce  a  mechanio's  lien  against  a  church  property, 
giving  defendant  a  credit  of  $50  per  day  for  sixty  days  delay  in 
constructing  the  building,  provided  in  the  contract  as  and  for 
liquidated  damages,  will  not  be  disturbed  on  appeal,  where  the 
court  found  that  the  actual  damages  occasioned  bv  the  delay  were 
too  uncertain  to  be  fixed  by  the  court,  and  that  the  amount  fixed 
by  the  contract  as  licjuidated  damages  was  not  greatly  dispropor- 
tioned  to  the  loss  sustamed  as  a  result  of  the  delay.  lb. 

• 

OONTRIBUnON' — Sufficiency  of  cross-complaint  in  an  action  for 
the  sale  of  real  estate  for  the  payment  of  debts  of  testator  to 
require  distributees  to  contribute  to  the  payment  of  debts,  see 
Dbsoent  and  Distbibution;  Kaufman  v.  Elder,  Ex.,  167. 

OONT&IBUTOBY  NBGLIGBKCB  —  See  Master  and  Sebvant; 
Nequqence;  Railroads. 

1 .  Railroads, —  Fires. —  Damages.  — ^The  owner  of  a  building  situated 
near  a  railroad  is  not,  by  his  failure  to  watch  and  guard  the  build- 
ing, guilty  of  such  oontributory  negligence  as  to  prevent  a 
recovery  for  the  destruction  thereof  by  fire  escaping  from  the 
railroad,  although  he  was  aware  that  combtistible  material  had  been 
permitted  to  accumulate  upon  the  right  of  way. 

Pittsburgh,  etc.,  JB.  Co.  v.  Indiana  Horseshoe  Co.,  Si^. 

2.  Complaint. -^BaUroads. — A.  complaint  against  a  railroad  com- 
pany for  personal  injuries  alleged  that  defendant  permitted  a 
train  of  cars  to  obstruct  a  street  in  violation  of  §2170  Homer 
1897;  that  plaintiff's  business  required  him  to  cross  defendant's 
tracks,  and  in  so  doing  he  got  upon  one  of  the  flat  cars,  walked 
across  to  the  opposite  side  thereof,  and,  in  the  darkness  of  the 
night,  leaped  to  the  ground  and  was  injured.  Held,  that  the 
complaint  showed  plaintiff  to  be  guilty  of  such  contributory  negli- 
gence as  to  bar  a  recovery.    McCollum  v.  Cleveland,  etc.,  R.  Co.,  97, 

8.  Knoidedge  of  Danger.  ^Personal  Injuries. — The  fact  that  one 
injured  on  a  defective  sidewalk  had  previous  knowledge  in  respect 
to  the  defective  condition  of  the  sidewalk  is  not  alone  conttlusive 
upon  the  question  of  her  oontributory  negligence  so  as  to  prevent 
a  recovery  for  the  injuries  sustained,  where  it  is  not  disclosed 
that  she  knew  it  was  unsafe  or  dangerous. 

City  of  Huntington  v.  Folk,  91. 

OORPOBATIONS— See  Mxtnioipal  Corporations. 

COSTS— On  change  of  venue  in  actions  before  justice  of  the  peace, 
see  Justices  of  the  Peace,  1;  State,  ex  rel.,  v.  Nickerson,  439. 
The  costs  of  the  sheriff  in  serving  subpoenas  upon  remonstrants  to 
a  drainage  proceeding  should  not  be  taxed  against  the  peti- 
tioners.   See  Evidenoe,  10;  Sauntman  v.  Maxwell,  lU, 

COUNTIES— 

1.  Records. — Examination  by  Taxpayer. — A  citizen  and  taxpayer  of 
the  county  has  such  an  interest  as  entitles  him  to  examine  the 
records  and  papers  in  the  county  auditor's  office,  under  proper 
regulations,  for  the  purpose  of  ascertaining  the  condition  of  the 
administration  of  the  fiscal  affairs  of  the  county. 

State,  ex  rel.,  v.  King,  Aud.,  632, 
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2.  Records.  ^  Examination  by  Taxpayer — ilfandamii«.— Mandamus 
is  the  proper  remedy  to  enforce  the  right  of  a  citizen  and  taxpayer 
of  the  oounty  to  examine  the  records  in  the  county  auditor's 
office.  lb, 

8.  Records.— Examination  by  Taxpayer.— TYxe  fact  that  the  board 
of  commissioners  of  the  county  is  invested  with  the  power  and 
duty  to  audit  the  accounts  of  all  officers,  and  has  the  care  and  man- 
agement of  the  public  money  does  not  deprive  a  citizen  and  tax- 
payer of  the  county  of  the  right  tor  examine  the  records  of  the 
county  auditor's  office  for  the  purpose  of  ascertaining  the  condi- 
tion of  the  public  f  und&  lb, 

OOUNTY  OOMMIBSIOinSBS— 

Appeal. — Abandonment  of  Appeal.-^ Dismissal. — An  appeal  to  the 
circuit  court  from  the  action  of  the  county  commissioners  in  the 
establishment  of  a  free  gravel  road  was  properly  dismissed,  where 
after  filing  an  appeal  bond  the  appellants  instituted  an  action  to 
enjoin  the  construction  of  the  road  and  delayed  taking  any  further 
steps  to  perfect  their  appeal  for  a  period  of  ten  months. 

Whisenand  v.  Bell,  S8. 

C0X7BT  BXIIiES — Failure  to  comply  with  the  rule  requiring  paging 
of  recordp  see  Appeal  and  Ebror,  48,  44;  ChreenT.  Heaston,  Rec., 
1^7;  Siple  V.  State,  647. 

00T7BTS  -  See  Appellate  Court. 
The  regular  judge  of  a  circuit  or  superior  court  may  appoint'  a 
special  judge  to  hear  and  determine  a  habeas  corpus  proceeding. 
See  Judges;  Crawford  v.  Lawrence,  £S8. 

1.  Judgments. — It  is  the  duty  of  a  court  to  give  full  faith  and 
credit  to  a  judgment,  fair  on  its  face,  rendered  by  a  domestic  court 
of  coordinate  jurisdiction.  Bruce  v.  Osgood,  375, 

2.  Jurisdiction.  —  Special  Judge.  —  Where  one  goes  to  trial, 
without  objection,  before  a  judge  who  assumes  to  act  und^r  color 
of  authority,  he  cannot,  after  judgment  or  conviction,  successfully 
make  the  objection  that  the  judge  acted  without  authority. 

Crawford  v.  Lawrence,  S88. 

3.  Tippecanoe  Superior  Court.  —  Statutory  Construction,  —  The 
act  of  1875  creating  the  Superior  Court  of  Tippecanoe  county,  giv- 
ing it  the  same  power  to  grant  restraining  orders,  injunctions,  writs 
of  mandate,  etc.,  "as  is  now  or  may  hereafter  be  conferred  on  cir- 
cuit courts  or  the  judges  thereof"  gave  such  court  the  power  to 
issue  writs  of  mandate  and  prohibition  conferred  upon  circuit  courts 
by  the  subsequent  act  of  1881.  Martin  v.  Marks,  640. 

4.  Removal  of  Cause  to  Federal  Court. — Sufficiency  of  Petition. — 
A  petition  for  the  removal  of  a  cause  from  a  state  to  a  federal 
court  on  the  ground  of  diverse  citizenship  alleging  diverse  *' resi- 
dence'* of  the  parties  *'at  the  time  of  filing  the  complaint."  instead 
of  alleging  diverse  citizenship  at  the  time  of  the  commencement  of 
the  action,  and  also  at  the  time  the  petition  was  filed,  is  insufficient 
where  diverse  citizenship  of  the  parties  is  not  shown  by  the  pleadings. 

Oreen  v.  Heaston,  Rec. ,  lki7, 

COVENANTS— 

Breach  of  Warranty. — Measure  of  Damages. — On  a  breach  of 
covenants  of  warranty  and  partial  eviction  by  reason  of  the  failure 
of  title  to  a  portion  of  the  real  estate  conveyed,  the  damages 
recoverable  are  the  proportionate  part  of  the  purchase  price  with 
interest.  McNally  v.  White,  103, 
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his  assailant,  then  his  right  of  self-defense  intervened,  notwith- 
standing the  fact  that  it  afterward  developed  that  the  apprehended 
danger  was  not  real.  lb. 

16.  Evidence.  —  Assault  with  Intent  to  Kill.  —  A  verdict  con- 
victing defendant  of  assault  and  batterj  with  intent  to  commit 
volimtary  manslaughter  will  not  be  disturbed  on  appeal  on  the  evi- 
dence, where  there  was  evidence  that  defendant,  while  driving  along 
the  road  in  a  sleigh,  met  the  prosecuting  witness,  who  was  driving 
a  team  of  horses  attached  to  a  sled  loaded  with  logs*  called  out  to 
the  driver  to  ^ive  him  the  road,  and,  upon  reply  of  the  driver  that 
he  could  not,  jumped  out  of  the  sleigh;  and  said,  with  an  oath,  *'  you 
can  give  the  road,  I  will  kill  you,"  and  drew  his  revolver  and  fired 
at  the  driver.  Keesier  v.  State,  242, 

17.  Instructions. — Instructing  the  jury  in  a  prosecution  for  assault 
with  intent  to  kill  that  the  felonious  intent  alleged  in  the  indict- 
ment might  be  inferred  from  the  evidence,  if  facts  were  proved 
which  satisfied  the  jury  beyond  reasonable  doubt  of  its  existence, 
without  a  statement  or  description  of  the  acts  or  declarations  which 
would  authorize  such  inference,  was  not  reversible  error,  where  the 
jury  were  clearly  informed  in  another  instruction  of  the  character 
of  the  evidence  from  which  such  intent  might  be  presumed.        lb. 

18.  Banks  and  Banking. — Embezzlement.— Indictment. — The  same 
rules  of  pleading  applicable  in  the  prosecution  of  an  official 
for  embezzlement  are  to  be  accepted  in  determining  the 
sufficiency  of  an  indictment  against  bank  officials,  under  §3031 
Bums  1894,  for  receiving  bank  deposits  when  the  bank  is  insolvent 

State  V.  Winstandley,  i4S. 

19.  Banks  and  Banking.  —  Embezzlement.  —  Indictment,  —  An  in- 
dictment under  §2031  Bums  1894  charging  the  president  and  cashier 
of  a  bank  with  having  received  bank  deposits  when  the  bank  was 
insolvent  is  bad  for  failure  to  charge  that  the  money  was  received 
by  them  in  their  official  capacity.  lb. 

20.  Banks  and  Banking. — Insolvency. — Embezzlement. ^Eindence. 
— In  a  prosecution  under  §2081  Bums  1894  making  it  unlawful  for 
an  insolvent  bank  to  receive  a  deposit  from  any  person  not  indebted 
to  the  bank  upon  a  matured  claim  or  demand  to  an  amount  equal 
to  or  in  excess  of  the  deposit,  the  State  is  not  required  to  prove 
that  such  depositor  was  not  indebted  to  any  of  the  oank's  officers. 

State  V.  CadwaUader,  607. 

21.  Banks  and  Banking. — Insolvency. — Embezzlement  — Evidence. 
—In  the  prosecution  of  a  bank  official  under  §2031  Burns  1894  for 
receiving  a  deposit  when  the  bank  was  insolvent,  the  State  is  not 
required  to  allege  and  prove  that  the  officer  knew  that  the  bank 
was  insolvent  at  the  time  he  received  the  deposit  as  such  want  of 
knowledge  is  matter  in  defense  lb. 

22.  Banks  and  Banking.  —  Insolvency.  —  Embezzlement.  —  Knotol- 
edge  of  Officer. — An  officer  of  a  bank  who  receives  a  deposit  when 
the  bank  is  insolvent  in  violation  of  ^2031  Burns  1894  is  not  relieved 
from  liabilitv  under  the  statute  by  his  lack  of  knowledge  of  the  in- 
solvent condition  of  the  bank  where  his  ignorance  of  sueh  insolv- 
ency  was  due  to  his  own  fault  or  negligence.  /6. 

28.  Banks  and  Banking.  —  Insolvency.  —  Embezzlement.  —  Knowl- 
edge of  Officer. — Presumption. — Evndence. — The  presumption  that  a 
bank  official  who  had  been  president  of  the  bank  for  three  years 
knew  of  the  insolvent  condition  of  the  bank  at  the  time  he  received 
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a  deposit  may  be  rebutted  by  evidenoe  that  in  faot  he»  without  bis 
own  negligence  or  fault,  was  ignorant  of  the  true  condition  of  the 
bank  at  the  time  the  deposit  was  received.  lb. 

24.  Banks  and  Banking. — Insolvency,  —  Embezzlement, — Under 
§2031  Bums  1894  making  it  unlawful  for  an  insolvent 
bank  to  receive  a  deposit  from  any  person  not  indebted  to  it,  the 
indebtedness  of  the  depositor  must  be  upon  a  claim  or  demand 
held  by  the  bank  against  such  depositor  equal  to  or  in  excess  of  the 
deposit,  and  due  from  him  at  the  time  of  the  deposit.  lb. 

25.  Instructions.  —  Defense  of  Insanity.  —  Where  in  a  prosecution 
for  murder  the  question  of  the  sanity  of  defendant  was  in  issue, 
defendant  was  not  entitled  to  an  instruction  as  to  the  presumption 
that  insanity  once  shown  to  exist  is  presumed  to  continue,  in  the 
absence  of  proof  that  defendant  at  any  time  had  been  insane,  and 
he  could  not  be  injured  by  an  instruction,  even  if  imperfect  or  in- 
complete, applicable  only  to  a  state  of  facts  which  was  not  shown 
by  the  proof.  Blume  v.  State,  S43. 

26.  Instmctions.  —  Murder.  —  Absence  of  Motive  as  Evidence  of 
LiHunity. — Where  in  a  prosecution  for  murder  the  evidence  showed 
tliiti  tlia  relations  between  defendant  and  deceased  were  immoral 
and  illicit  and  her  character  and  mode  of  life  kept  him  unhappy 
and  jaalous,  and  the  repugnance  for  him  manifested  by  the  woman 
in  til 9  latter  part  of  their  acquaintance,  on  account  of  his  diseased 
condition,  indamed  his  resentment  against  her,  an  instruction 
tliat  abjencd  of  motive  might  be  considered  as  a  circumstance  in- 
dicating insanity  was  properly  refused.  lb, 

27.  Murder.  —  Defense  of  Insanity.  —  Evidenee,  —  Letters  Written 
by  Defeudant. — Expert  Testimony. — Where  in  a  prosecution  for 
murder  the  sanity  of  defendant  was  in  issue,  letters  written  by  de- 
fendant to  tlie  deceased  shortly  before  the  homicide  were  properly 
admit ud  in  evidence  for  the  purpose  of  obtaining  the  opinion  of  an 
expert  witness  upon  the  question  of  the  sanity  of  defenaant.     ,   lb. 

28.  Instr7ic.tions.  —  Defense  of  Insanity.  —  Reasonable  Doubt.  —  An 
instruction  on  the  question  of  sanity  in  a  prosecution  for  murder 
that  where  insanity  has  once  been  shown  to  exist,  it  will  be  pre- 
sumed to  have  continued  until  the  contrary  has  been  shown  by  the 

,  evidence  is  not  bad  fur  failure  of  the  court  to  add  the  words  "be- 
yond a  reasonable  doubt"  where  the  jury  were  told  in  other  in- 
structions that  they  could  not  convict  defendant  unless  his  guilt 
was  established  beyond  a  reasonable  doubt.  lb. 

29.  Infttrfictions.  —  Defens'i  of  Insanity.  —  Han:iJess  Error.  —  An 
instruction  in  a  prosecution  for  murder  that  a  man  with 
ordinary  will  power,  which  is  unimpaired  by  disease,  is  required 
by  law  to  govern  and  control  his  passions,  and  if  he  yields  to  wicked 
passions,  and  purposely  and  maliciously  slays  another,  he  cannot 
escape  the  penalty  on  the  ground  of  mental  incapacity  was  harm- 
less even  though  the  evidence  showed  that  defendant  was  of 
unsound  mind.  lb. 

80.  Defense  of  Insanity.  —  Opinion  Evidence.  -—  The  testimony 
of  a  witness  upon  the  issue  of  the  sanity  of  the  defendant  in  the 
trial  of  a  criminal  action  was  properly  admitted  in  evidence,  where 
the  witness  gave  the  facts  and  circumstances  upon  which  his 
opinion  was  founded,  as  the  weight  to  be  given  the  testimony  was 
a  question  for  the  jury,  and  depended  upon  the  facts  narrated  as 
the  basis  of  the  opinion.  lb. 
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81.  Evidence. — Declarations  of  Deceqsed, —  Res  Oestae.^Homi' 
eide. — In  a  trial  for  murder,  evidence  that  when  the  shot  was  fired 
deceased  staggered  back  about  five  feet,  dropped  the  baby  she  was 
holding  in  her  arms,  sank  upon  her  knees  and  exclaimed  that  her 
husband  had  shot  her,  was  admissible  as  part  of  the  res  gestae, 

Oreen  v.  State,  656, 

82.  Defense  of  Insanity,  —  (Question  of  Fact.  —  The  fact  of  sanity, 
when  properly  put  in  issue  in  the  trial  of  a  criminal  cause,  like  any 
other  material  fact  in  the  case,  is  considered  by  the  jury,  and  found 
by  the  verdict,  and  such  result,  when  fairly  arrived  at,  will  not  be 
disturbed  on  appeal.  Blume  v.  State,  343, 

te.  EvidcTiee.  —  Dying  Declarations.  —  Proof  that  declarant  was 
under  the  sense  of  speedy  and  certain  death  may  be  aif  orded  by 
circumstances,  even  m  the  absence  of  any  direct  statement  to  that 
effect  by  the  declarant.  Oreen  v.  State,  665, 

84.  Evidence,  —  Dying  Declarations,  —  Impeachment,  —  Where  in  a 
prosecution  for  murder  the  State  introduced  in  evidence  the  dy- 
ing declaration  of  deceased  that  defendant  shot  her,  the  defendant 
was  entitled  to  prove  that  deceased  made  statements,  during  the  two 
weeks  she  languished  from  the  wound,  contradictory  to  the  dy- 
ing declaration  proved  by  the  State,  as  an  impeachment  of  the 
dying  declaration.  Ih. 

86.  Evidence,— Dying  Declarations, — ^Where  the  court  in  a  murder 
trial  admitted  in  evidence  the  dying  declaration  of  the  deceased 
that  her  husband  shot  her,  the  declarant's  statement  that  she  was 
mortally  wounded  and  must  die  was  admissible  in  order  that  the 
jury  might  know  all  of  the  surrounding  circumstances  so  as  to  de- 
termine what  credit  should  be  given  to  the  declaration.  I  b. 

86.  Evidence,  —  Dying  Declarations,  —  Impeachment.  —  Where  in  a 
murder  trial  the  State  introduced  in  evidence  the  dying  declaration 
of  deceased,  that  defendant,  her  husband,  shot  her,  and  showed 
th&t  the  shot  was  fired  from  a  small  caliber  revolver,  that  the  assas- 
sin had  on  a  man's  attire,  including  a  long  overcoat,  and  spoke  in 
an  assumed  voice  that  sounded  as  much  like  a  woman's  as  a  man*s, 
and  defendant  introduced  another  dying  declaration  of  the  de- 
ceased that  a  certain  named  woman  was  the  assassin,  the  defense 
was  entitled  to  prove  that  such  woman  a  few  days  before  the  mur- 
der took  a  small  caliber  revolver  to  a  gunsmith  to  be  repaired,  and 
got  the  revolver  on  the  day  of  the  murder,  and  that  on  the  evening 
of  the  murder  she  left  her  house,  disguised  as  a  man,  with  a  man's 
overcoat  on,  and  went  in  the  direction  of  the  house  of  deceased.  lb. 

87.  Murder, — Evidence, — Sufficiency. —  In  a  trial  under  an  indict- 
ment for  murder  in  the  first  degree  the  evidence  showed  that 
defendant,  a  young  man  of  dissolute  habits,  had  become  attached 
to  an  inmate  of  a  house  of  prostitution.  A  loathsome  disease 
rendered  defendant  a  cripple,  and  the  refusal  of  the  woman  to 
cohabit  with  him  while  in  this  condition  excited  his  resentment 
and  jealousy:  armed  with  a  revolver,  he  went  to  the  brothel 
where  she  resided,  and  after  a  short  and  apparently  friendly  in- 
terview, he  shot  and  killed  her,  and  then  fired  two  balls  into  his 
own  body.  While  the  woman  lay  dying  he  asked  if  she  was 
dead,  and  said  *'I  have  fixed  her."  A  short  time  before  the 
homicide,  in  a  conversation  with  a  friend,  he  declared  that  he  would 
'*fix  her."  Held,  that  the  evidence  was  sufficient  to  warrant  a 
conviction  for  murder  in  the  first  degree.  Blume  v.  State,  343. 
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88.  Evidence.— Admission  of  Quilt  by  Another, — Evidence  in  a 
murder  trial  tending  to  prove  that  a  person  other  than  defendant, 
subsequent  to  the  homicide,  admitted  her  guilt  was  not  admissible. 

Green  v.  State,  655. 

89.  Discharge  of  Defendant  for  Delay  in  Prosecution. — A  judgment 
discharging  defendant  from  an  indictment  pending  against  her  for 
failure  of  the  State  to  bring  the  cause  on  for  trial  within  the  time 
prescribed  by  §1853  Bums  1894  will  not  be  reversed  on  the  ground 
that  the  time  of  the  court  was  occupied  in  the  trial  of  other  causes, 
where  it  was  shown  that  at  least  eight  days  of  the  third  term  after 
defendant  was  admitted  to  bail  were  occupied  in  the  trial  of  civil 
causes.  State  v.  Kuhn,  450. 

40.  Rape. — Evidence. — ^Where  in  a  conviction  for  rape  the  evidence 
failed  to  show  the  name  of  the  person  upon  whom  the  rape  was 
alleged  to  have  been  committed  tne  judgment  will  be  reversed. 

McFarland  v.  State,  44^. 

41.  Evidence. — Deadly  Weapon. — Proof  that  the  weapon  used  was 
a  Smith  &  Wesson  revolver  of  thirty-two  caliber  was  a  sufElcient 
basis  for  an  instruction  as  to  the  use  of  a  deadly  weapon  In  a  prose- 
cution for  assault  with  intent  to  kill,  without  specific  evidence  that 
the  weapon  used  was  a  deadly  one.  Keesier  v.  State,  242. 

42.  Evidence. — Cross- Examination. — A  question  asked  a  witness 
for  the  State  on  cross-examination  if  he  and  another  boy  did  not 
stone  the  house  of  defendant's  brother,  where  defendant  was 
staying,  was  not  competent  as  showing  hostility  of  the  witness  to 
defendant.  Whitney  v.  State^  573. 

48.  Evidence. — Cross-Examination. — A  question  asked  a  witness 
for  the  State  on  cross-examination  for  the  purpose  of  showing 
the  ill  feeling  of  the  witness  and  his  associates  toward  de- 
fendant '*Isn't  it  a  fact  that  you  boys  have  got  it  in  for  defendant?" 
was  incompetent,  where  none  of  the  persons  supposed  to  be  hostile 
was  named  or  described  in  any  manner,  and  the  signification  of  the 
slang  phrase  was  not  explained  to  the  witness.  lb. 

44.  Evidence. — Admissions  of  Third  Persons. — A  defendant  on 
trial  will  not  be  permitted  to  show  that  another  person  admitted 
that  he  committed  the  crime,  and  the  fact  that  the  per- 
son referred  to  was  jointly  indicted  with  defendant  for  the  same 
offense,  and  had  been  tried  and  convicted,  does  not  change  the  rule. 

Siple  V.  State,  647. 

45.  Evidence. — Sufficiency.  —  Appeal  and  Error.  —  Where  in  the 
trial  of  one  charged  with  larceny  the  evidence  was  of  such  a 
character  as  to  warrant  a  reasonable  conclusion  that  defendant  was 
connected  in  some  manner  with  the  larceny,  the  Supreme  Court 

.  will  not  reverse  a  judgment  of  conviction  on  the  insufficiency  of 
the  evidence.  Weaver  v.  State,  1. 

46.  Instructions. — Relationship  of  Witnesses  to  Accused. — An  in- 
struction in  the  trial  of  a  criminal  action  that  in  determining  the 
weight  to  be  given  to  the  testimony  of  the  different  witnesses  they 
might  take  into  account,  among  other  things,  the  relationship  they 
sustained,  if  any,  to  the  accused,  was  not  erroneous. 

Keesier  v.  State,  W. 

47.  Instructions. — Reasonable  Doubt. — Influence  of  Fellow  Jurymen. 
— ^An  instruction  that  a  doubt  as  to  the  guilt  of  the  accused  in 
the  minds  of  one  or  more  of  the  jurors  ought  not  to  control  the  ac- 
tion of  the  other  jurors,  if  any,  so  as  to  compel  them  to  agree  to  a 
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verdict  of  acquittal,  if  convinced  beyond  a  reasonable  doubt  of  the 
guilt  of  defendant,  was  not  erroneous,  where  the  jury  were  also  in- 
structed that  if  any  one  of  them,  after  duly  considering  all  of  the 
evidence  in  the  case,  and  consulting  with  his  fellow  jurymen,  enter- 
tained a  reasonable  doubt  as  to  the  guilt  of  the  defendant,  or  as  to 
the  existence  of  any  fact  or  element  necessary  to  constitute  his 
guilt,  the  jury  could  not  convict  the  defendant.  lb. 

48.  Intimidation  of  Witnesaes.-^Evidence, — Evidence  of  attempts  on 
the  part  of  accused  to  bribe  or  intimidate  witnesses  may  be  properly 
considered  in  determining  the  guilt  or  innocence  of  the  accuseJ, 
and  is  admissible  for  such  purpose.  Keeaier  v.  State,  S^S. 

49.  Qift  Induced  by  False  Pretenses. — One  obtaining  a  gift  by  false 
pretenses  may  be  prosecuted  therefor,  under  §2204  Homer  1897. 

State  V.  Styner,  ISl. 

DAMAQEB— See  Contributory  NBOLiaBNos;  Master  and  Servant; 

Nbgliqenoe;  R^ilroadb. 
In  an  action  to  enjoin  the  obstruction  of  a  highway,  see  HiaHWAYS, 

2,  8;  Martin  v.  Marks,  649, 
For  delay  in  construction  of  building  as  provided  by  contract,  see 

Contracts,  7;  Bird  v.  St.  John's  Episcopal  Church,  1S8. 
Measure  of  damages  in  an  action  on  a  breach  of  covenants  of 

warranty  and  partial  eviction  by  reason  of  the  failure  of  title  to 

a  portion  of  the  real  estate  conveyed,  see  Covenants;  McNally 

V.  White,  163. 
Liability  of  sheriff  for  taking  and  circulating  photograph  and 

description  of  prisoner,  see  Sheriff,  1.  2;  State,  ex  rel.,  v.  Claus- 

meier,  699. 
Recovery  of  damages  against  a  railroad  company  by  mere  licensee 

for  personal  injuries,  see  Railroads,  4;  lAngenfeUer  v.  BaltiiMire, 

etc.,  R.  Co.,  49. 

When  judgment  will  not  be  reversed  on  account  of  excessive 

damages  being  awarded,  see  Appeal  and  Error,  57;  City  of 

Ooshen  v.  Alford.  68. 

DECEDENTS'  ESTATES— See  Descent  and  Distribution.  As  to 
sales  of  real  estate,  see  Executors  and  Administrators,  1,  2,  8; 
Bell  V.  Shaffer,  41S. 
Children  by  a  former  marriage  have  no  present  estate  in  the  inter- 
est of  a  childless  second  wife  in  the  real  estate  of  their  father. 
See  Executors  and  Administrators,  8.  lb. 

The  Appellate  Court  has  jurisdiction  of  all  cases  involving  claims 
against  decedents'  estates.  See  Appellate  Court;  Bay  v.  Moore, 
Adm.,  368. 

DEDICATION— 

1.  Acceptance. — Highways. — ^To  constitute  a  dedioatioa  of  land  for 
highway  purposes,  there  must  be  an  offer  of  the  land  by  the  owner, 
and  acceptance  of  such  offer  by  the  public  or  by  the  proper  local 
authorities.  Lightcap  v.  Tovm  of  North  Judson,  43. 

2.  Revocation. — ^The  owner  of  certain  real  estate  offered  to  dedi- 
cate a  part  thereof  to  the  public  for  highway  purposes.    Before  the 
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offer  was  accepted  Buoh  owner  sold  and  conveyed  the  real  estate^ 
the  deed  of  conveyance  containing  no  reservation  of  the  part  so 
offered  to  the  public.  Heldt  that  the  conveyance  constituted  a 
revocation  of  the  offer  to  dedicate.  Ih, 

8.  Prescription, — Public  Use. — The  fact  that  a  strip  of  railroad 
right  of  way  within  the  limits  of  a  city,  used  by  the  railroad  com- 
pany as  a  freight  yard,  was  traveled  upon  by  persons  who  had  no 
immediate  business  with  the  railroad  company  as  well  as  hj  persons 
in  receiving  and  delivering  their  freight,  furnishes  no  evidence  of 
title  in  the  city.  Baltimore,  etc.^  JR.  Co,  v.  City  of  Seymour,  17. 

4.  Prescription.— Property  Once  Dedicated  to  Public  Use. — Evidence. 
— In  the  trial  of  an  action  by  a  railroad  company  to  enjoin  a  city 
from  paving  a  portion  of  its  right  of  way  claimed  by  defendant  as 
part  of  a  street,  it  was  error  to  admit  in  evidence  the  proceedings 

■  of  the  common  council  had  in  the  year  1867  in  reference  to  side- 
walks and  street  gradings  thereon,  since  cities  had  no  power  prior 
to  1891  to  seize  property  previously  taken  for  a  public  use.  lb. 

6.  Prescription. — Evidence. — Railroads. — In  an  action  bj  a  railroad 
company  to  restrain  a  city  from  paving  a  portion  of  its  right  of  way 
claimed  by  defendant  as  part  of  a  street,  the  city  introduced  in  evi- 
dence a  plat  of  the  land  filed  by  the  owner  showing  city  blocks  laid 
off  on  either  side  of  the  railroad  with  an  open  space  between  the 
blocks  and  the  line  of  the  railroad  with  the  words  '^Railroad 
Avenue''  and  the  number  50  on  one  side  of  the  line,  and  '*0.  &  M. 
Railroad  "  and  the  number  68  on  the  other  side.  The  width  of  the  > 
right  of  way  was  not  indicated  on  the  plat.  It  was  shown  that 
the  owner  of  the  land  thereafter  deeded  to  the  railroad  company 
an  eighty-foot  right  of  way  through  such  land  *'as  staked,  marked, 
surveyed,  and  located;"  that  shortly  after  making  the  plat,  and 
before  executing  the  deed  to  the  company,  a  public  auction  was 
held  of  lots  abutting  on  Railroad  Avenue  but  there  was  no  evidence 
that  the  bidders  ever  completed  their  purchases,  or  that  the  right 
of  way  was  represented  to  them  to  be  of  less  degree  than  absolute 
or  of  less  width  than  eighty  feet.  Heldy  that  the  evidence  failed 
to  show  a  dedication  of  any  part  of  the  eighty-foot  right  of  way 
as  a  street,. either  by  grant  or  by  acts  in  pais,  lb, 

DBBDS— A  deed  to  a  husband  and  wife  ''jointly"  creates  an  estate  by 
entireties.  See  Husband  and  Wife,  1 ;  Simons  v.  Bollinger,  8S. 
A  mortgage  executed  by  a  grantor  of  real  estate  to  secure  grantee 
from  loss  by  reason  of  an  alleged  outstanding  paramount  title  to 
part  of  the  real  estate  conveyed  runs  with  the  land.  See  In- 
junction, 8;  RoiDC  V.  Bamberger,  60J^. 

DEMX7BREB — To  answer  in  abatement  cannot  be  carried  back  and 
sustained  to  the  complaint.  See  Pleading,  8;  Ooldsmith  v. 
Chipps,  28. 

DESCENT  AND  DIST&IBXJTION.— Children  by  a  former  mar- 
riage have  no  present  estate  in  the  interest  of  a  childless  sec- 
ond wife  in  the  real  estate  of  their  father.  See  Exeoxttors  and 
Administrators,  8;  Bell  v.  Shaffer,  4IS. 

Debts  of  Testator. — Liabilities  of  Distributees, — Sales  of  Real  Estate 
for  Payment  of  Debts,— Contribution. — ^Plaintiff  as  executor  tiled  a 
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petition  to  set  aside  a  conveyance  of  eighty  acres  of  land  made  to  de- 
fendant by  testator,  and  for  the  sale  thereof  for  the  payment  of  a 
mortgage  and  other  debts  of  testator.  Defendant  filed  a  cross- 
complaint  slio  wing  that  the  mortgage  was  executed  by  testator  upon 
241  acres  of  land  owned  by  testator  which  he  afterward  conveyed  as 
gifts,  in  parcels,  to  several  persons,  including  cross-complainant, 
making  the  several  grantees  defendants  to  the  cross-complaint,  and 
asking  for  the  enforcement  of  a  ratable  contribution  from  all.  Held, 
that  the  facts  averred  were  sufficient  to  entitle  cross- complainant  to  a 
decree  making  the  indebtedness  a  charge  against  all  of  the  parcels 
of  land  conveyed  by  testator  as  benefactions  according  to  the 
value  of  the  several  parcels.  Kaufman  v.  Elder,  Ex.,  157, 

BOWEB— Assent  of  wife  to  take  pecuniary  provision  made  for  her 
in  lieu  of  her  interest  in  the  lands  of  her  husband,  see  Husband 
AND  Wipe,  6,  7,  8;  Mannan  v.  Mannan,  9, 

DKAINS- 

1.  Petition.  —  Jurisdiction.  —  Drainage  Law  of  1889.  —  A  petition 
for  drainage  averring  that  numerous  bodies  of  land,  particularly 
described,  will  be  benefited  by  the  proposed  drainage,  that  many 
highways  and  streets  will  be  improved  and  benefited  by  the  pro- 
posed drainage,  that  the  public  health  will  be  promoted,  and  that 
the  proposed  results  can  most  readily  be  eiccomplished  by  straight- 
ening and  deepening  the  river  and  constructing  lateral  drains,  and 
that  construction  of  the  drain  is  impracticable  except  by  going 
through  the  corporate  limits  of  a  certain  city,  is  sufficient,  imder 
the  drainage  law  of  1889,  without  alleging  the  particular  circum- 
stances by  reason  of  which  the  proposed  drainage  could  not  be 
accomplished  without  extraordinary  labor  and  expense  and  in 
the  best  and  cheapest  manner,  except  by  passing  through  the  cor- 
porate limits  of  a  city.  Sauntman  v.  Maxtoell,  II4, 

2.  Remonstrance.  —  Drainage  Law  of  1889.  —  Section  two  of  the 
act  of  1889  amending  the  drainage  law  of  1885,  providing  that  a 
drainage  petition  shall  be  dismissed  if  two-thirds  or  the  landowners 
remonstrate,  does  not  repeal  the  proviso  of  section  three  of  the 
original  act  that  the  remonstrants  shall  be  resident  landowners,  but 
operates  merely  as  an  exception  to  the  rule  laid  down  in  section 
three  of  the  original  act,  and  is  applicable  to  a  proceeding  for 
drainage  by  country  and  city  conjointly.  lb. 

8.  Jurisdiction  of  Circuit  Court.  —  Drainage  Law  of  1889.  —  The 
legislature  may  gi^e  circuit  courts  jurisdiction  over  the  matter  of 
drainage  in  country  and  city  conjointly,  although  previous  ex- 
clusive jurisdiction  was  granted  the  common  council  over  drainage 
within  the  corporate  limits  of  cities.  Ih. 

4.  Jurisdiction. — Drainage  Law  of  1889. — If  the  object  of  straight- 
ening a  water  course  is  to  prevent  the  banks  from  washing,  to  pro- 
tect a  highway,  to  avoid  the  construction  of  a  bridge,  or  the  like, 
the  boards  of  county  commissioners  have  exclusive  jurisdiction ; 
but  if  the  object  is  the  drainage  of  wet  lands,  and  the  improve- 
ment of  the  water  course  is  merely  a  means  to  that  end,  the  cir- 
cuit court  has  jurisdiction  under  the  drainage  act  of  1889.  lb. 

6.  Drainage  Law  of  1889. -^Constitutional  Law. — The  drainage  act 
of  1885  as  amended  in  1889  (Acts  1889,  p.  285)  is  not  void  for 
uncertainty  as  violative  of  the  provision  of  §20,  article  4  of  the 
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Constitution  that  ''Every  act  and  joint  resolution  shall  be 
plainly  worded,  avoiding  as  far  as  practicable  the  use  of  technical 
terms."  lb. 

fi.  Bemonstrance. — Orounds  of  Objection, — As  no  grounds  need  be 
stated  in  a  remonstrance  against  the  construction  of  a  drain  under 
the  act  of  1885  as  amended  m  1889,  several  papers  stating  different 
objections  to  the  proposed  drain,  signed  by  remonstrators,  may  be 
put  together,  and  all  of  the  headings  but  one  stricken  out,  and 
presented  as  one  remonstrance.  lb. 

7.  Bemonstrance.  —  A  remonstrance  against  the  construction  of 
a  drain  under  the  act  of  1885  as  amended  in  1889  is  not  a  pleading, 
and  need  not  state  facts  sufficient  to  constitute  a  defense  to  the 
petition.  lb, 

8.  Remonstrance.  —  Dismissal  of  Proceeding.  —  The  necessity  for 
the  drainage  of  country  lands  by  means  of  a  drain  passing  through 
the  corporate  limits  of  a  city  is  a  jurisdictional  fact  to  be  found  by 
the  court,  and  the  dismissal  of  a  drainage  petition  on  a  remonstrance 
signed  by  two-thirds  of  the  resident  owners,  but  less  than  two- 
thirds  of  all  landowners  affected,  is  equivalent  to  a  finding  that 
such  necessity  does  not  exist,  and  is  not  reviewable.  lb, 

9.  Remonstrance.  —  Withdrawal  of  Remonstrant.  —  Under  the 
drainage  law  of  1885  as  amended  in  1889  (Acts  1889,  page  285)  a 
period  of  ten  days  after  the  docketing  of  the  cause  is  allowed  for 
the  filing  of  a  remonstrance  for  the  dismissal  of  the  petition,  and 
after  the  ten  days  have  elapsed,  the  question  for  determination  is 
whether  or  not  the  required  number  of  landowners  with  proper 
qualifications  were  remonstrants  at  the  expiration  of  the  ten  days' 
period,  and  no  remonstrant  can  subsequently  withdraw.  lb. 

10.  Remxmstrance.  —  Drainage  Laiv  of  1889.  —  There  is  no  warrant 
to  act  under  amended  section  two  of  the  drainage  law  of  1885  as 
amended  in  1889,  providing  that  a  drainage  petition  shall  be  dis- 
missed if  two-thirds  of  the  landowners  remonstrate,  unless  the  court 
finds  that  the  drainage  cannot  be  accomplished  without  extraor- 
dinary labor  and  expense,  and  in  the  best  and  cheapest  manner, 
except  by  passing  through  a  city.  lb. 

11.  Drainage  Law  of  1889. ^Construction.-— 'T\ie  act  of  1889  (Acts 
1889,  p.  285)  amending  the  drainage  law  of  1885  was  intended  to 
apply  to  the  drainage  of  country  lands  where  no  outlet  was  avail- 
able without  extraordinary  labor  and  expense,  except  through  the 
corporate  limits  of  a  city.  lb. 

12.  Assessments,  —  Vacation.  —  Supplemental  Petition.  —  Defend- 
ant by  plea  in  abatement  secured  an  order  of  court  vacating  for 
want  of  notice  certain  assessments  made  against  its  lands  for  the 
construction  of  a  drain.  After  the  work  was  established  and  the 
assessments  approved  two  of  the  petitioners  filed  a  supplemental 
petition  asking  that  the  benefits  to  defendant's  lands  be  assessed 
theredn.  Held,  that  the  order  of  court  vacating  the  assessment 
did  not  amount  to  an  adjudication  that  defendant's  lands  were  not 
benefited,  and  that  the  filing  of  the  supplemental  petition  was 
authorized  by  law.  Osborn  v.  maxinkuckee,  etc.,  Co.,  101. 

18.  Supplemental  Petition. — Notice. — ^Th©  court  is  not  required  to 
fix  in  advance  what  notice  shall  be  given  a  landowner  by  one  filing 
a  supplemental  petition  showing  that  lands  benefited  by  the  con- 
struction of  a  dram  were  not  assessed  therefor,  and  if  a  proper  notice 
is  given,  the  court  is  not  authorized  to  set  the  same  aside.  lb. 
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14.  Supplemental  Petition.  —  A  Bupplemental  petition  showing 
that  lands  benefited  by  a  drain  were  not  assessed  therefor,  and 
asking  that  such  lands  be  assessed,  may  be  filed  in  vacation.       lb. 

15.  Final  Judgment. — Appeal,— An  order  of  court  dismissing  a 
supplemental  petition  filed  under  the  provisions  of  §4270  Homer 
1897  in  a  drainage  proceeding  after  the  work  was  established  and 
the  assessments  approved  was  a  final  jud^ent  within  the  mean- 
ing of  the  statute  from  which  an  appeal  might  be  taken.  lb. 

16.  Maintenance.  —  Allotment.  —  The  facts  that  lands  were  not 
assessed  for  the  construction  of  the  drain,  and  that  it  bad  been 
adjudged  when  the  drain  was  projected  that  they  would  not  be 
benefited  by  its  construction,  wul  not  exempt  such  lands  from  lia- 
bility for  the  maintenance  of  the  drain  under  the  provisions  of  §5683 
Burns  1894.  RoundeTOmeh  v.  Mitchell,  616, 

17.  Maintenance. — Allotment. — Constitutional  Lair.—The  act  of 
1889.  §§5682-5636  Bums  1894,  providing  for  the  allotment  of  the 
work  of  maintaining  a  public  drain  is  not  unconstitutional  as 
taking  private  property  for  public  use  without  just  compensation, 
and  without  due  process  of  law,  since  the  statute  makes  ample 
provision  for  notice  to  the  landowners,  and  for  a  hearing  upon  all 
questions  of  law  and  fact,  not  only  before  the  drainage  commis- 
sioner, but,  on  appeal,  in  the  circuit  or  superior  court  of  the 
county,  and  by  tne  express  terms  of  the  statute,  there  can  be 
neither  assessment  nor  allotment  in  the  absence  of  equal  compen- 
sating benefits.  lb. 

Id.  Statutes.  —  Amendment — Where  a  drainage  petition  was  filed 
prior  to  the  date  of  the  amendment  of  §4286  R.  S.  1881,  but  no  action 
was  taken  thereon  until  after  the  amendatory  act  took  effect,  the 
proceeding  was  properly  had  under  the  amendatory  act. 

Sarber  v.  Rankin,  X36, 

19.  Irregularities  in  Acceptance.  —  An  assessment  for  a  drain  will 
not  be  enjoined  on  account  of  mere  irregularities  in  the  acceptance 
of  the  work,  where  it  does  not  appear  that  plaintiff  did  not  receive 
all  of  the  benefits  he  would  have  received  if  the  work  had  been  ac- 
cepted in  the  manner  claimed  by  him  to  be  proper.  lb, 

20.  Viewers.  —  Extension  of  Time  in  which  to  Make  Report.  —  A 
drainage  proceeding  is  not  rendered  void  b^  reason  of  the  fact  that 
the  viewers  asked  and  obtained  two  extensions  of  time  in  which  to 
make  and  file  their  report.  lb, 

21.  Assessments.  —  Notice.  —  Injunction.  —  Complaint.  —  An  allega- 
tion in  a  complaint  to  enjoin  a  drainage  assessment  that  plaintiff 
had  no  notice  of  the  time  set  for  the  hearing  of  the  petition  and 
report  of  viewers  is  insufilcient  in  the  absence  of  an  averment^that 
the  constructive  notice  provided  by  statute  was  not  given,  since  a 
personal  notice  is  not  required.  lb. 

22.  Assessments. — Collection. — Injunction. — The  fact  that  a  drain 
was  not  completed  according  to  the  terms  of  the  contract  is  jaot  suf- 
ficient ground  for  enjoining  the  collection  of  an  assessment,  since 
the  property  owner  had  a  legal  remedy.  lb. 

23.  Joirit  Drains. — Manner  of  Procedure. — Injunction. — The  col- 
lection of  an  assessment  for  a  drain  constructed  jointly  by  two 
counties  will  not  be  enjoined  because  the  boards  of  commissioners 
of  the  two  counties  did  not  sit  together  and  form  themselves  into 
one  tribunal  in  acting  on  the  petition,  since  if  the  boards  adopted 
the  wrong  construction  of  the  statute,  it  would  amount  to  an 
erroneous  exercise  of  power,  not  a  usurpation.  lb. 
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I>YINO  DEGI«ASATI0N8— It  is  not  necessary  that  a  dying  decla- 
ration be  made  in  the  presence  of  defendant.  See  Evidence,  16; 
Shenkeriberger  v.  State^  6S0, 

When  the  declaration  was  a  statement  of  a  fact  and  properly^ 
admissible  in  evidence,  see  Evidence,  17;  J&. 

When  admissible  in  evidence  in  a  prosecution  for  murder,  see 
Criminal  La.w,  83,  84,  35,  86;  Qreen  v.  State,  666. 


1.  (^ieiing  Title,  -r-  Complaint.  —  A  complaint  in  an  action  to 
quiet  title  to  an  easement  in  a  way  adjoining  plaintiff's  premises, 
and  to  remove  an  obstruction  placed  there  by  defendants,  which 
shows  that  plaintiff  was  entitled  to  use  the  way  is  good  as  against 
a  demurrer.  Rovsh  v.  Itoti$h,  66£, 

2.  License.  —  Where  the  owners  of  real  estate  abutting  an  alley 
erected  buildings  and  made  improvements  on  the  real  estate 
with  reference  to  the  alley,  with  the  knowledge  of  each  other,  they 
cannot  be  deprived  of  the  use  thereof  although  they  had  merely  a 
license  to  use  the  way.  lb. 

BMBBZZLEHENT-'Receiving  deposits  by  bank  official  when  bank 
was  insolvent,  see  Criminal  Law,  18, 19,  20,  21,  22.  23,  24;  State 
V.  Winstandley,  443;  State  v.  CadwaUader,  607. 

BSTOPFEL — When  wife  will  be  estopped  from  denying  the  validity 
of  a  mortgage  executed  upon  real  estate  formerly  held  by  herself 
and  husband  as  tenants  by  entireties,  see  Husband  and  Wife. 
8;  Oovemnient  Building,  etc..  Institution  v.  Denny ,  S61. 
When  wife  will  not  be  estopped  from  contesting  the  validity  of  a 
mortgage  executed  by  herself  and  husband  on  lands  held  by  them 
as  tenants  by  entireties,  see  Mortg ages,  2;  Abicht  v.  Searls,  694. 

BVIDBNCB— As  to  damages  in  an  action  to  enjoin  the  obstruction 
of  a  highway,  see  Highways,  2,  8 ;  Martin  v.  Marks,  649. 

Aa  to  the  negligence  of  defendant  in  an  action  for  damages  for  the 
destruction  of  property  by  fire  escaping  from  its  railroad  right 
of  way,  see  Railroads,  1,  2;  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  322. 

Admission  of  original  testimony  after  the  evidence  and  argument 
have  been  closed,  see  Trial,  1 ;  Roush  v.  Roush,  66£. 

In  a  prosocution  against  a  bank  official  for  receiving  deposits  wlien 
the  bank  was  insolvent,  the  State  is  not  required  to  prove  that 
the  officer  knew  the  bank  was  insolvent  at  the  time  he  receive<l 
the  deposit.    See  Criminal  Law,  21 ;  State  v.  Cadwallader,  607. 

Sufficiency  of  evidence  to  show  a  dedication  of  part  of  a  railroad 
right  of  way,  see  Dedication,  5;  Baltimore,  etc..  R.  Co.  v.  City  of 
Seymour,  17. 

In  a  prosecution  for  receiving  bank  deposits  when  the  bank  was 
insolvent,  the  State  is  not  required  to  prove  that  the  depositor 
was  not  indebted  to  any  of  the  bank's  officers.  See  Criminal 
Law,  20 ;  State  v.  Cadwallader,  607. 
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Evidence  of  an  assault  and  battery  is  admissible  in  a  prosecution 
for  an  assault  with  intent  to  commit  murder.  See  Criminal 
Law,  13;  Enlow  v.  State,  664. 

Letters  written  by  defendant  are  properly  admitted  in  evidence  in 
a  prosecution  for  murder,  for  the  purpose  of  obtaining  the 
opinion  eft  an  expert  witness  upon  the  sanity  of  defendant.  See 
Criminal  Law,  27;  Blume  v.  State,  S43, 

When  declaration  of  deceased  is  part  of  the  res  gestae  in  a  prose- 
cution for  murder,  see  Criminal  Law,  81 ;  Qreen  v.  State,  656. 

As  to  proof  that  the  weapon  used  was  a  deadly  one,  see  Criminal 
Law,  41;  Keesier  v.  State,  S42, 

Admission  of  guilt  by  another  in  the  trial  of  a  prosecution  for  mur- 
der, see  Criminal  Law,  88,  44;  Qreen  v.  State,  655;  Siple  v.  State, 
647. 

Dying  declarations,  see  Criminal  Law,  38,  84,  35,  36;  Qreen  v. 
State,  655. 

Evidence  of  attempts  on  the  part  of  the  accused  to  bribe  or  intimi- 
date witnesses  may  be  properly  considered  in  determining  the 

guilt   or  innocence  of   defendant.      See   Criminal   Law,  48; 

Keesier  v.  State,  SJ^. 
An  instruction  containing  language  which  casts  suspiqion  upon  or 

disparages  or  discredits  any  class  of  evidence  is  erroneous. 

Shenkenberger  v.  State,  630, 
Available  error  cannot  be  predicated  upon  the  ruling  of  the  court 

on  a  question  and  answer  wholly  immaterial  to  the  issues.     See 

Appeal  and  Error,  51 ;  Kessier  v.  State,  t4£. 
When  drawings  referred  to  by  witness  are  not  made  a  part  of  the 

record  on  appeal  the  evidence  cannot  be  reviewed.     See  Appeal 

AND  Error,  26;  Weatervelt  v.  National  Paper,  etc,  Co,,  673. 
As  to  sufficiency  of  evidence  on  appeal,  see  Appeal  and  Error, 

59,  60;  Stevens  v.  Leonard,  Ex,,  67;  Parrott  v.  Bichardson,  455. 
Sufficie9cy  of  verdict  in  prosecution  for  assault  and  battery  with 

intent  to  commit  voluntary  manslaughter,  see  Criminal  Law,  16; 

Keesier  v.  State,  £4'2, 
Report  of  evidence  under  the  act  of  1897,  see  Appeal  and  Error, 

17;  Minnick  v.  State,  ex  rel.,  379, 
Will  not  be  considered  on  appeal  unless  all  the  evidence  given  in 

the  case  is  contained  in  the  record.     See  Appeal  and  Error,  31; 

Siple  V.  State,  647, 
Must  be  embodied  in  a  proper  bill  of  exceptions  before  it  can  be 

certified  to  the  Supreme  Court.     See  Appeal  and  Error,  18; 

Bohrof  V.  Schtdte,  183. 
When  bill  of  exceptions  does  not  contain  all  the  evidence,  see 

Appeal  and  Error;  10, 11 ;  Bird  v.  St,  John's  Episcopal  Churchy 

138;  Siple  V.  State,  647. 
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1.  Objection.— Appeal  and  Error. — An  objeotion  to  the  admissi- 
bility of  evidence  which  was  not  presented  in  the  trial  court  will 
not  be  considered  on  appeal.  Shenkenberger  v.  State,  630. 

2.  Objections.  —  Where    an     objection    is    sustained,    if    it    ap- 

Sears  that  the  evidence  was  inadmissible  for  anj  reason,  and  the 
ecision  excluding  it  was  correct,  it  makes  no  difference  whether 
the  ground  of  objection  was  sufficient  or  not.  Whitney  v.  State,  57 S. 

8.  Exception, — Offer  to  Prove. — Practice. — In  order  to  save  an  excep- 
tion to  the  ruling  of  the  court  excluding  an  answer  to  a  question 
propounded  to  a  witness,  a  statement  must  be  made  to  the  court  of 
the  testimony  the  witness  would  give  if  permitted  to  answer  the 
question,  before  a  ruling  is  made  on  such  objection,  and  an  excep- 
tion reserved  to  the  ruling  at  the  time  it  is  made.  Shenkenberger  v. 
State,  630;  Siple  v.  State,  647;  Whitney  v.  State,  673. 

4.  Offer  to  Prove.  —  Available  error  cannot  be  predicated  on  the 
action  of  the  court  in  refusing  an  offer  to  prove  certain  alleged  facts, 
where  the  witness  was  not  produced.     Sauntman  v.  Maxwell,  II4. 

6.  Impeachment.  —  An  immaterial  matter  cannot  be  made  the 
basis  for  an  impeaching  question.  Barton  v.  State,  670. 

6.  Weight.  —  Where  in  an  action  on  a  note  the  defendant 
plead^  a  set-off  on  account  of  rents  claimed  to  be  due  under  a 
lease,  and  the  lease  failed  to  show  on  its  face  any  obligation  against 

Slaintiff ,  the  action  of  the  court  in  excluding  the  lease  will  not  be 
isturbed  on  appeal,  there  being  some  evidence  to  support  the  find- 
ing that  plaintiff  was  not  the  lessee. 

Tamer,  Bee.,  v.  Illinois  Steel  Co.,  698. 

7.  Railroads.  —  Fires.  —  Negligence.  —  In  an  action  for  dam- 
ages to  property  caused  by  fire  escaping  from  defendant's  railroad, 
based  upon  the  negligence  of  defendant  in  permitting  combustible 
and  inflammable  material  to  accumulate  upon  its  right  of  way,  evi- 
dence that  fires  were  set  by  defendant's  engines  near  the  time  of  the 
fire  in  question,  and  near  the  same  place,  the  place  where  the  fire 
was  set  being  on  an  up-grade,  was  properly  admitted  for  the  purpose 
of  showing  the  negligence  of  defendant  in  permitting  the  combus- 
tible material  to  accumulate  at  such  place. 

Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horseshoe  Co.,  3SS. 

8.  Harmless  Error.  —  Fires.  —  Value  of  Property.  —  Available 
error  cannot  be  predicated  upon  the  action  of  the  court,  in  the  trial 
of  an  action  for  damages  for  the  burning  of  a  factory,  in  permitting 
a  witness  to  testify  to  the  value  of  the  property  as  a  manufacturing 
plant,  when  the  suit  was  brought  for  separate  items  of  loss,  where 
the  facts  found  showed  that  damage  was  assessed  at  the  market 
value  of  the  property  destroyed.  lb. 

9.  Quieting  Title.  —  Easements.  —  In  an  action  to  quiet  title 
to  an  easement  in  a  way  alleged  to  have  been  located  by  deeds,  evi- 
dence as  to  the  number  of  years  the  way  had  been  used,  as  such,  was 
properly  admitted  for  the  purpose  of  showing  the  construction 
given  the  deeds  by  the  parties  and  those  holding  under  them,  al- 
though it  was  not  alleged  that  plaintiff  had  title  to  the  way  by 
prescription.  Roush  v.  Roush,  562. 

10.  Costs.  —  Dismissal  of  Petition.  —  Remonstrants  to  a  proposed 
drain  are  boimd  to  testify  in  their  own  behalf  without  being  sub- 
poenaed, and  the  costs  of  the  sheriff  in  serving  subpoenaes  upon  them 
issued  on  the  precipe  of  the  remonstrants,  should  not  be  taxed 
against  the  petitioners  on  the  dismissal  of  the  petition  at  the  cost  of 
petitioners.  Sauntman  v.  Maxwell,  II4, 
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11.  Expert  Witness, — The  opinion  of  an  expert  witness  as  to 
whether  a  proposed  drain  could  be  aocomplisned  without  eztra- 
ordinarj  labor  and  expense,  without  passing  through  the  corporate 
limits  of  a  city,  must  be  based  upon  facts  either  admitted  to  be  true, 
or  assumed,  or  previously  testified  to  by  the  witness.  lb. 

12.  Expert  Testimony,  —  Unsoundness  of  Mind,  —  On  the  trial 
of  an  action  to  contest  a  will,. on  the  ground  that  the  testator  was 
a  person  of  unsound  mind,  a  physician  shown  to  possess  the  neces- 
sary qualifications  of  an  expert,  was  asked  the  question  whether  or 
not  from  his  conversation  with  and  examination  of  testator  at  a 
time  specified,  such  testator  *' was  laboring  under  an  insane  delu- 
sion or  anything  of  that  kind."  To  which  question  the  witness  an- 
swered in  the  negative.  Held,  that  the  answer  was  not  objection- 
able as  being  a  statement  of  fact,  and  not  the  expression  of  an 
opinion.  Stevens  v.  Leonard,  Ex,,  67, 

13.  Privileged  Communications,  —  Attorney  and  Client. —  WiUs. — 
Communications  between  a  testator  and  his  attorney  in  ref- 
erence to  the  testator's  will  which  was  drawn  by  such  attorney, 
are  not  privileged  after  the  death  of  the  testator.  Gurley  v.  Park, 
135  Ind.  440,  overruled  in  part.  Kern  v.  Kern,  SB, 

14.  Criminal  Law,  —  Evidence  of  defendant's  failure  to  appear 
to  the  indictment  according  to  the  conditions  of  his  recognizance, 
the  forfeiture  of  his  bail,  his  flight  and  re-arrest  afforded  some  basis 
from  which  guilt  might  be  inferred.  Barton  v.  State,  670. 

15.  Dying  Declarations. — Criminal  Law. — An  objection  to  the  ad- 
mission in  evidence  of  dying  declarations  in  the  trial  of  a  murder 
case,  on  the  ground  that  the  written  statement  was  the  best  evi- 
dence, was  properly  overruled,  where  it  was  not  shown  that  the 
declaration  testified  to  was  reduced  to  writing. 

Shenkenberger  v.  State,  630, 

16.  Dying  Declarations.  —  Criminal  Law,  —  It  is  not  necessary 
that  a  dying  declaration  be  made  in  the  presence  of  defendant  in 
order  to  render  it  admissible  in  the  trial  of  a  murder  case.     lb. 

17.  Dying  Declarations, — Criminal  Law. — In  a  prosecution  charging 
defendant  with  poisoning  her  daughter-in-law,  the  dying  declara- 
tion of  deceased  testified  to  by  a  witness  that  *'This  was  a  strange 
death  to  die,  to  be  poisoned  by  her  mother-in-law"  was  the  state- 
ment of  a  fact,  and  was  properly  admitted  in  evidence.  lb, 

18.  Weight.  —  Criminal  Law. — It  is  the  province  of  the  trial 
court  to  weigh  and  determine  the  credibility  to  be  given  the  evi- 
dence introduced,  and  the  Supreme  Court  will  not  disturb  the  judg- 
ment on  the  weight  of  the  evidence  where  there  is  evidence,  if 
worthy  of  belief,  sufficient  to  sustain  the  finding  upon  every  ma- 
terisd  point.  Rosenbarger  v.  State^  J^o. 

19.  Phases  of  the  Moon.  —  Quantity  of  Light.  —  Expert 
Testimony. — It  was  proper  in  a  murder  trial  to  show  the  phase  of 
the  moon  and  the  condition  of  the  atmosphere  on  the  night  of  the 
trajxedy,  but  the  opinion  of  an  expert  witness  as  to  the  quantity  and 
quality  of  the  light  was  inadmissible.  Green  v.  State,  655, 

EXCEPTIONS — To  ruling  of  court  in  excluding  answers  to  questions 
propound etl  to  a  witne.ss,  see  Evidence,  3 ;  Shenkenberger  v.  State, 
630;  Siple  V.  State,  647;  Whitney  v.  State,  573. 

BXECtmON— When  court  may  decree  that  property  be  sold  upon 
an  order  of  sale  instead  of  on  an  execution,  see  Frauduuent  Con- 
veyances, 2;  McNally  v.  White,  163, 
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SXEGUTOBS  AND  ADMINI8TBAT0BS— Failure  to  pay  taxes, 

see  Taxation,  2;  Gallup^  Ex.,  v.  ScJuuidt,  Trcas.,  lOd. 

1.  Sales  of  Real  Estate.^ Decedents*  Estates. — An  administrator  pro- 
cured an  order  of  court  directing  the  sale  of  the  undivided  two-thirds 
part  in  value  of  cerfciiin  dosnribed  real  estate,  baing  exclusive  of  the 
widow's  interest,  and  by  virtue  of  such  order  sold  the  real  estate  at 
public  auction.  Two  months  thareafter  he  tiled  au  amended  petition, 
which  the  court  permitted  to  be  filed  as  of  date  of  the  original  peti- 
tion, alleging  that  the  widow  was  a  child  less  second  wife.  On  the  same 
day  the  administrator  reported  the  saleof  the  real  estate,  and  the  court 
confirmed  the  same,  and  ordered  that  the  administrator  settle  ^^'ith 
the  widow  and  allow  her  a  fair  compensation  for  her  interest  in  tlie 
property,  and  that  her  interest  therein  be  **  exterminated  "  before  the 
purchaser  be  required  to  pay  all  of  the  purchase  money,  and  the 
administrator  afterward  reported  a  receipt  from  the  widow  stating 
that  the  sum  so  paid  was  in  full  of  her  dower  in  the  real  estate. 
Heldf  that  the  action  on  the  amended  petition  was  illegal  and  void, 
and  whatever  title  was  acquired  by  the  purchaser  was  obtained  un- 
der the  first  order.  Bell  v.  Shaffer ^  J^IS. 

2.  Sales  of  Real  Estate.  —  Childless  Second  Wife,  —  Decedents^  Es- 
tates.— The  court  of  common  pleas  had  no  jurisdiction,  under  R.  S. 
1852,  to  order  the  sale  of  more  than  two- thirds  of  a  decedent's  real 
estate  for  the  payment  of  the  claims  of  general  creditors,  where 
the  decedent  left  surving  him  a  childless  second  or  subsequent 
wife.  '  lb. 

8.  Sales  of  Real  Estate. — Childless  Second  Wife. — Decedents*  Es- 
tates.— Children  by  a  former  marriage  have  no  present  estate  in  the 
one- third  interest  of  a  childless  second  or  subsequent  wife  in  the 
real  estate  of  their  father,  and  they  cannot  object  or  defend  against 
the  sale  thereof  for  payment  of  debts.  lb. 

SXEMFTION — A  decree  setting  aside  a  conveyance  of  real  estate  as 

fraudulent  against  the  rights  of  grantor's  creditors  does  not 

reinvest  grantor  with  title  upon  which  to  found  a  claim  of 

exemption.    See   Fraudulent    Conveyances,  1;    MeNally  v. 

White,  163. 

Practice. — Where  the  court  has  announced  and  filed  special 
findings  together  with  conclusions  of  law  thereon,  it  is  too  Inte 
for  defendant  to  raise  the  question  as  to  his  right  of  exemption.  lb. 

EXPEBT  TESTIMONY— As  to  the  soundness  of  mind  of  testator 

in  an  action  to  contest  a  will,  see  Evidence,  12;   Stevens  v. 

Leonard,  Ex.,  67. 
As  to  the  sanity  of  defendant  in  a  prosecution  for  murder  based 

upon  letters  written  by  him  shortly  before  the  homicide,  see 

Cbiminal  Law,  27;  Blume  v.  State,  S43. 
As  to  the  construction  of  a  proposed  drain,  see  Evidence,  11; 

Sauntman  r.  Maxtvell,  II4. 
In  the  trial  of  a  murder  case  as  to  the  phases  of  the  moon  and  the 

condition  of  the  atmosphere  on  the  night  of  the  commission  of 

the  murder,  see  Evidence,  19;  Green  v.  State,  655. 

7AIiSE  PRETENSES— Sufficiency  of  indictment  charging  defend- 
ant with  obtaining  money  by  false  pretenseo,  see  Criminal  Law, 
6;  Indictment,  1,  2;  State  v.  Styner,  131;  Campbell  v.  State^  309. 
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VAIBE  FBETEN8ES— Continued. 

An  indictment  for  obtaining  property  by  false  pretenses  is  not  ren- 
dered bad  by  facts  averred  therein  showing  larceny.  See  Criminal 
Law,  8;  State  v.  Styner,  ISl. 
Prosecution  for  obtaining  a  gift  by  false  pretenses,  see  CBDUNAii 
Law,  40.  Ih. 

FEBEBAL  C0T7BT — SufQciencyof  petition  for  the  remoTal  of  a  cause 
to  the  federal  courts,  see  Courts,  4;  Chreen  v.  Heaaton,  Rec,,  1$7. 

FOBHEB  ABJUDICATION— The  answer  of  former  adjudication 

is  not  founded  on  the  pleadings  in  the  former  suit   See  Plsadinq, 

6;  McCarty  v.  Kinsey,  447, 

Slander, — Superior  Courts,  —  Jurisdiction.  —  The  Marion  Superior 
Court  has  no  jjurisdiction  of  actions  for  slander,  and  a  judgment 
for  defendant  m  such  court  in  an  action  for  damages  for  assault 
and  battery  and  slanderous  words  used  by  defendant  during  the 
altercation,  will  not  constitute  a  bar  to  an  action  in  the  circuit 
court  for  slander.  lb, 

FBANCHISES— When  street  railroad  company  will  be  required  to 
pave  between  its  tracks  under  a  franchise  granting  it  the  right  to 
occupy  the  streets  of  a  city,  see  Street  Railroads;  Cambria 
Iron  Co.  V.  Union  Trust  Co. ,  ^91. 

FRAUD — Cannot  be  presumed  in  an  action  to  set  aside  a  transfer  of 

personal  property  as  fraudulent.   See  Fraudulent  Conveyances, 

4,  6;  American  Varnish  Co.  v.  Reed^  88. 

1.  Must  be  Found  as  a  Fa^t.  —  Fraudulent  Conveyances.  —  Where 
fraud  is  essential  to  a  recovery  or  a  defense,  it  must,  where  there  is 
a  special  finding  or  special  verdict,  be  found  as  a  fact,  and  a  finding 
that  property  worth  $800  was  transferred  by  an  insolvent  to  his 
surety  on  a  note,  for  $200  less  than  the  value,  is  not  equi  valent  to  a  find- 
ing that  the  sale  and  transfer  was  fraudulent.  Owens  v.  Oascho,  f^SS. 

9.  Vendor  and  Purchaser.  —  Quieting  Title.  —  Special  Finding. 
— In  an  action  to  rescind  a  contract  and  quiet  title  to  real  estate 
given  in  exchange  for  city  lots,  the  facts  found  showed  that  plain- 
tiff employed  a  real  estate  agent  to  negotiate  a  sale  or  exchange  of 
his  farm  for  city  property ;  that  the  agent  pointed  out  certain  lots, 
and  informed  plaintiff  that  M.,  the  owner,  would  exchange  them  for 
his  farm,  and  delivered  to  plaintiff  a  deed  conveying  to  him  certain 
described  lots,  representing  that  they  were  the  same  lots  shown 
him,  when  in  fact  the  lots  described  in  the  deed  were  situated 
about  three  miles  further  out,  in  an  open  prairie,  and  of  much  less 
value  than  those  pointed  out;  that  the  agent  was  the  real  owner  of 
the  lots,  and  that  there  was  no  such  person  as  M.  Held,  that  the 
facts  found  justified  the  conclusion   that   the  conveyance  was 

Srocured  by  fraud,  and  that  plaintifif's  title  to  his  land  was  not. 
e vested  thereby.  Bohrofy.  Schulte,  183. 

8.  Vendor  and  Purchatter.  —  A  vendor  of  land,  who  by  false 
representations  deceived  a  purchaser  in  respect  to  its  location, 
will  not  be  permitted,  in  an  action  by  the  purchaser  to  rescind  the 
sale,  to  excuse  his  fraud  ulent  acts  by  the  negligence  of  the  purchaser 
in  not  examining  some  map  or  record  from  which  he  might  have 
ascertained  the  true  location  of  the  land,  or  in  otherwise  failing 
to  make  an  investigation  or  inquiry  by  which  the  falsity  of  such 
representations  might  have  been  exposed.  id. 
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FBAUDX7LBNT  CONVEY AKCE8.— When  fraud  must  be  found  as 
a  fact,  see  Fraud,  1 ;  Owens  v.  Gascho,  £25. 

1.  Exemption. — A  decree  setting  aside  a  conveyance  of  real  estate 
as  fraudulent  against  the  rights  of  graAtors  creditors  does  not  re- 
invest grantor  with  title  upon  which  to  found  a  claim  that  the 
land,  or  the  proceeds  arising  from  the  sale  thereof,  be  awarded  or 
set  apart  to  him  by  virtue  of  the  exemption  statute. 

McNaUy  v.   White,  16S 

2.  Order  of  Sale,  —  Execution.  —  In  an  action  by  creditors  assail- 
ing a  fraudulent  transfer  of  property,  the  court  may  by  its  decree 
direct  that  the  property  be  sold  upon  an  order  of  sale  instead  of  an 
execution.  lb. 

8.  Action  to  Set  Aside.  —Burden  of  Proof.  — Evidence.  — Notice.  — Sales. 
— In  an  action  to  set  aside  a  sale  and  transfer  of  personal  property 
as  fraudulent  as  against  creditors,  the  burden  of  proof  is  upon  plain- 
tifiP  to  establish  that  defendant  sold  and  transferred  the  property 
with  the  fraudulent  intent  to  hinder  or  delay  his  creditors,  and  that 
the  purchaser  paid  no  consideration  therefor,  or,  if  he  paid  a  valu- 
able consideration,  that  he  purchased  with  notice  or  knowledge  of  the 
fraudulent  intent  of  the  seller.    American  Varnish  Co.  v.  Jieed,  88. 

4.  Fraud.— Presumptions. — Fraud  cannot  be  presumed  in  an  action 
to  set  aside  a  transfer  of  personal  property  as  fraudulent,  but  is  a 
question  of  fact  which  must  be  proved.  Ih. 

6.  Fravd.  —  Presumptions.  —  Where  in  an  action  to  set  aside  a 
transfer  of  personal  property  as  fraudulent  the  facts  are  consistent 
with  either  honesty  and  good  faith  or  dishonesty  and  bad  faith,  the 
presumption  of  honesty  and  good  faith  will  prevail.  Ih. 

HABEAS  COEPUS- 

1.  Justices  of  the  Peace. — Where  the  justice  of  the  peace  before 
whom  defendant  was  tried  and  convicted  had  jurisdiction  of  the 
subject-matter  of  the  action,  and  of  the  person  of  the  defendant, 
no  formal  error  or  irregularity  in  the  proceedings  of  the  justice 
would  authorize  the  discharge  of  the  defendant  on  a  writ  of 
habeas  corpus.  Pritchett  v.  Cox^  108. 

2.  Sufficiency  of  Affidavit.— The  sufficiency  of  the  affidavit  upon 
which  defendant  was  convicted  cannot  be  raised  in  a  habeas  corpus 
proceeding.  lb. 

8.  Collateral  Attack. — Special  Judge. — A  writ  of  habeas  corpus 
is  a  collateral  remedy,  and  in  an  assault  upon  a  judgment 
rendered  by  a  oourt  of  competent  jurisdiction,  it  will  be  pre- 
sumed on  appeal,  in  the  absence  of  any  showing  to  the  contrary  in 
support  of  a  motion  to  quash  the  writ,  that  the  court  had  full  juris- 
diction of  the  subject-matter,  and  that  all  the  proceedings  were 
according  to  law,  and  such  presumption  applies  with  equal  force  to 
the  appointment  of  a  special  judge.        Crawford  v.  Lawretice,  £88. 

HABMLES8  EBROK— When  the  overruling  of  a  demurrer  to  an 
answer  was  harmless,  see  Practice,  1,  8, 4;  Bruce  v.  Osgood,  375; 
Cfarrett  v.  Bissell,  etc..  Works,  319;  Pittsburgh,  etc.,  B.  Co.  v. 
Hawks,  647. 
In  sustaining  demurrer  to  good  paragraph  of  pleading,  see  Appeal 
AND  Error,  53;  Fieldv.  NcMett,  367. 

HIGHWAYS— See  Dedication  ;  Easements. 
When  owner  of  real  estate  may  maintain  an  action  to  enjoin  the 
the   obstruction    of   a   highway    adjoining   his   premises,    see 
IlTJlTi^CfriON,  4,  5;  Martin  v.  Marks,  649. 
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INSTKUGTIONS— Continued. 

2.  Correction. — An  erroneous  instruction  cannot  be  cured  by 
another  instruction  which  correctly  stated  the  law. 

Chicago,  etc.,  R.  Co.  v.  Olover,  Adm.,  684. 

8.  Refusal  to  Give. — Available  error  cannot  be  predicated  upon 
the  action  of  the  court  in  refusing  to  give  certain  instructions 
where  the  substance  of  each,  so  far  as  it  stated  the  law 
correctly,  was  fully  given  in  the  charge  of  the  court. 

Wliitney  v.  State,  573. 

4.  Harmless  Error.  —  Available  error  cannot  be  predicated  upon 
the  action  of  the  court  in  giving  or  refusing  to  give  instructions 
where  the  answers  to  interrogatories  show  that  the  complaining 
party  was  not  injured  thereby.  Roush  v.  Roiish,  66S. 

6.  Reasonable  Doubt. — Criminal  Law. — An  instruction  in  a 
criminal  case  informing  the  jury  that  if  any  one  of  them  enter- 
tained a  reasonable  doubt  upon  the  evidence  *'the  jury  in  such 
case  cannot  find  the  defendant  guilty."  was  a  misleading  and 
inaccurate  statement  of  the  law,  and  was  uroperly  refused. 

Shenkenherger  v.  State,  6S0. 

INSURANCE— 

Collection  of  Assessments. — Beneficial  Associations. — Assessments 
against  members  of  a  beneficial  association  for  the  benefit 
of  a  beneficiary  of  a  deceased  member  cannot  be  enforced  by  suit, 
where  the  only  penalty  provided  in  the  contract  for  non-payment 
was  the  forfeiture  of  the  defaulting  member's  certificate  and  all 
benefits  thereunder.  Oibson  v.  Megrew,  273, 

INTEBFLEADEB— Petition  of  intervention  by  one  interested  in  the 
subject-matter  of  the  pending  action,  see  Parties,  2;  Cambria 
Iron  Co.  V.  Union  Trust  Co.,  IS91, 

INTEBBOOATOBIES  TO  JUBY— 

1 .  Oeneral  Verdict. — Conflict. —Answers  to  interrogatories  cannot  be 
aided  by  any  presumptions  or  intendments  as  against  a  general 
verdict.  Roush  v.  Roush,  66g. 

2.  General  Verdict, — Easements, — (^ieting  Title.  —  An  answer  to 
an  interrogatory  in  an  action  to  quiet  title  to  an  easement  in  a  way 
and  to  remove  an  obstruction  placed  there  by  defendants  that  the 
parties  under  whom  plaintiff  claimed  title  had  conveyed  the  right 
of  way  over  the  same  strip  of  ground  to  a  third  party  is  not  in 
irreconcilable  conflict  with  a  general  verdict  for  plaintiff.  lb. 

JUDGES— 

Appointment  of  SpeeicU  Judge. —  Habeas  Corpus  Proceeding. — The 
regular  judge  of  a  circuit  or  superior  court  has  authority  under 
the  statute  to  appoint  a  special  judge  to  hear  and  determine  a  habeas 
corpus  proceeding.  Crawford  v.  Laurrence,  S88. 

JUDGKENTS^It  is  the  duty  of  a  court  to  give  full  faith  and  credit 
to  p.  judgment,  fair  on  its  face,  rendered  by  a  domestic  court  of 
coordinate  jurisdiction.    Bruce  v.  Osgood,  376, 

Setting  aside  an  order  of  court  on  account  of  fraud  made  in  the  set- 
tlement of  decendent's  estate,  see  Compbomisb  and  Sbttlbmbnt; 
Jones  V.  Mayne,  400, 
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JXrDOlCENTS'-Oontinaed. 

An  order  of  court  dismissing  a  supplemental  petition  in  a  drainage 
proceeding  after  the  work  was  established  and  the  assessments 
approved  was  a  final  judgment.  See  Drains,  15;  0^x>m  v.  Max- 
inkuckee,  etc.,  Co,,  101, 

When  judgment  for  personal  injury  will  not  be  reversed  as  exces- 
sive, see  Appeal  and  Ebror,  57;  City  of  Chshen  v.  Alford,  68, 

1.  Complaint.  —  Where  a  complaint  challenged  defendant  to 
show  any  cause  he  had  why  a  judgment  should  not  be  enforced 
against  certain  land,  the  judgment  ordering  a  sale  of  the  land 
bound  every  interest  defendant  had  in  the  land.  Bruce  v.  Osgood,  S76. 

2.  Collateral  Attack.— The  judgment  of  the  circuit  court  that  it  had 
jurisdiction  of  a  certain  case  is  impervious  to  collateral  attack.  lb. 

8.  Review. —  Complaint. — A  complaint  to  review  a  judgment  for 
error  of  law  must  specifically  set  forth  the  ruling  of  the  court 
relied  upon  as  error,  and  the  facts  upon  which  such  ruling  is 
based.  Wabash  E.  Co.  v.  Young,  £4, 

4.  Review. — Complaint. — Exhibits. — A  complaint  to  review  a  judg- 
ment must  state  enough  of  the  pleadings  or  the  nature  or  character 
thereof  to  present  the  question  of  the  alleged  error  without  re- 
sorting to  the  exhibits  filed  with  the  complaint.  lb. 

5.  Verity. — Courts. — Probate  of  WUl. — Where  a  will  was  admitted 
to  probate  upon  the  testimony  of  a  subscribing  witness  that  tes- 
tatrix was  an  inhabitant  of  such  county  immediately  previous  to  her 
death,  and  the  judgment  confirming  the  probate  thereof  was  fair 
on  its  face,  the  clerk  of  such  county  cannot  be  required  under 
$2752  Bums  1894  to  produce  the  will  for  probate  in  another  county, 
although  tiie  ueaUiUiji:  iiiiLiaoi^i«4.i.o.j  ^...  .....  ..a^  an  inhab- 
itant of  the  latter  county,  since  it  was  the  duty  of  the  court  of  the 
latter  county  to  accept  the  record  of  the  court  of  the  former  county 
as  true.                                                         Cunningham  v.  Tuley,  £70, 

JT7BISDIGTI0N— Of  drainage  proceedings,  see  Drains,  4;  Saunt- 
man  v.  Maxwell,  II4, 
The  Marion  Superior  Court  has  no  jurisdiction  of  actions  for  slan- 
der.   See  Former  Adjudication;  McCarty  v.  Kinsey,  447, 

J178TICES  OF  THE  PEACE— Release  of  defendant  on  writ  of /ia^ecu 
corpus,  see  Habeas  Corpus,  1,  2;  PritchettY.  Cox,  108, 

1.  Change  of  Venue. — Costs. — Payment  of  costs  is  a  condition  pre- 
cedent to  the  right  of  change  of  venue  in  actions  before  justices  of 
the  peace.  State,  ex  rel.,  v.  Nickerson,  4S9, 

2.  Arrest  of  Judgment. — Criminal  Law. — Habeas  Corpus. — Motions 
in  arrest  of  judgment  are  not  authotized  by  the  act  regulating  crim- 
inal procedure  before  justices  of  the  peace,  and  it  cannot  be  urged 
in  a  habeas  corpus  proceeding  that  there  was  no  judgment  upon 
which  to  commit  defendant  because  the  justice  of  the  peace  sus- 
tained a  motion  in  arrest  of  the  judgment.    Pritchett  v.  Cox,  108. 

8.  Judgment. — Commitment  of  Defendant. —  Criminal  Law.  —  Al- 
though it  is  the  duty  of  a  justice  of  the  peace  to  commit  a  de- 
fendant to  jail .  who  does  not  immediately  pay  or  replevy  a  fine 
adjudged  against  him,  a  mittimus  issued  105  days  after  the  judg- 
ment was  rendered  is  not  void.  ih 
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liABCENY — ^One  may  be  properly  convicted  of  larceny  under  an 
indictment  charging  robbery.    See  Crdcinal  Law,  8;  I>offy  ▼. 

Stat€,  250. 


Complaint  —  Innuendo.  —  It  is  the  office  of  the  innuendo  to 
explain,  not  to  extend  or  enlarge,  the  meaning  of  the  words  used, 
and  if  words  not  libelous  per  se  are  charged,  the  absence  of  induce- 
ment, showing  by  extrinsic  matter  that  the  words  are  actionable,  is 
not  supplied  by  an  innuendo  attributing  to  the  words  a  meaning 
which  renders  them  actionable.  Oarrett  v.  Bissdl,  etc..  Works,  319. 

UENS — When  liens  against  a  street  railroad  company  for  street 
improvements  are  paramount  to  a  mortgage,  see  Mobtgaoes,  8, 
4;  Cambria  Iron  Co.  v.  Union  Trust  Co.,  S91, 

LIMITATION  OF  ACTIONS— 

4.  Decedents*  Estates.  —  Childless  Second  Wife. — Since  the  title 
of  the  children  by  a  former  marriage  to  the  interest  of  a 
childless  second  or  subsequent  wife  in  the  real  estate  of  their 
father  does  not  vest  until  her  death,  their  right  to  maintain  an 
action  for  the  recovery  thereof  is  not  barred  by  the  statute  of 
limitations  previous  to  her  death.  Bell  v.  Shaffer,  J^S. 

MANDAMUS — Mandamus  is  the  proper  remedy  to  enforce  the  right 
of  a  citizen  of  the  county  to  examine  the  recoids  in  the  county 
auditor's  office.  See  Cottnties,  3;  State,  ex  rel,,  v.  King, 
Aud.,  621. 

MAAION  SUPE&IOB  0OT7BT— Has  no  jurisdiction  of  actions  for 
slander.    See  Former  Adjudioation;  McCarty  v.  KinBey^  ^7. 

MASTER  AND  SEBVANT— 

1.  Negligence. — Railroads. — Pleading. — Notice  of  Defects. — A  com- 
plaint alleging  that  defendant  negligently  constructed  a  side-track, 
and  ordered  decedent,  an  engineer,  to  run  his  engine  over  it,  and  that 
decedent,  without  fault  on  his  part,  was  killed  by  the  overturning 
of  the  engine  as  a  result  of  the  giving  way  of  the  side-track  is  bad 
on  demurrer  in  the  absence  of  an  allegation  that  decedent  had  no 
knowledge  of  the  defective  condition  of  the  side-track. 

Cleveland,  etc.,  B.  Co,  v.  Parker,  Adm.,  15S. 

2.  Negligence. — Scope  of  Employment. — A  complaint  in  an  action 
against  a  railroad  company  for  the  death  of  a  freight  conductor  caused 
by  a  trestle  giving  way,  alleged  that  decedent  m  charge  of  a  train 
arrived  late  at  night  at  a  station  about  a  mile  from  the  trestlework, 
and  was  informed  by  the  superintendent  of  the  road  of  a  severe 
rain-storm,  and  of  his  apprehended  danger  to  the  road  at  a  culvert 
about  halfway  between  the  station  and  the  trestle,  and  at  another 
point  beyond  the  trestle,  but  nothing  was  said  about  tiie  trestle ;  that 
the  conductor  detached  the  locomotive,  and  with  the  engineer,  fire- 
man, brakeman  and  road  superintendent,  started  forward  to  inspect 
the  road  at  said  points,  found  the  first  culvert  uninjured  and  pro- 
ceeded to  the  second,  and  on  attempting  to  cross  the  trestle,  it  gave 
way  and  the  conductor  was  killea.  Held,  that  the  action  of  the 
conductor  was  not  such  a  departure  from  the  work  he  was  em- 

Eloyed  to  perform  as  to  warrant  the  court  in  ruling  as  a  matter  of 
iw  that  he  was  thereby  guilty  of  negligence. 

Terre  Haute,  etc.,  B.  Co.  v.  Fowler,  Adm.,  €88. 
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KASTEB  Ain>  SEBVANT— Continued. 

8.  Railroada.  —  NegligeTice.  —  Instruction,  —  An  instruction  in  an 
action  against  a  railroad  company  for  the  death  of  an  employe 
caused  by  the  alleged  negligence  of  defendant  in  maintaining  a 
defective  foot-board  on  its  engine  which  g^w^^e  way  and  caused  the 
death  of  the  employe,  wholly  ignoring  decedent*s  knowledge  of  the 
defect,  and  authorizing  a  verdict  for  plaintiff  even  though  the  de- 
cedent may  have  had  knowledge  of  tne  defect  or  danger,  or  could 
have  had  such  knowledge  by  the  exercise  of  ordinary  care,  was 
erroneous.  Chicago^  etc.,  R.  Co,  v.  Olover,  Adm,,  684, 

4.  Trade  Secret, — Injunction. — Where  a  company  engaged  in  the 
manufacture  of  paper  bags  employed  a  person  to  work  in  its  factory 
who  had  partially  completed  a  paper  bag  machine,  with  the  under- 
standing that  the  employe  should  complete  the  machine  at  the 
expense  of  the  company,  and  that  the  machine  when  completed 
should  belong  to  the  company  as  a  trade  secret,  an  action  mav  be 
maintained  by  the  company  to  enjoin  the  employe  and  others 
assisting  him  from  manufacturing  the  machine  for  the  use  of 
others.  Weatervelt  v.  National  Paper,  etc.,  Co,,  673, 

6.  Trade  Secret. — Injunction. — ^Where  one  employs  another  to  work 
for  him  in  a  business  in  which  he  makes  use  of  a  secret  process,  or 
of  machinery  invented  by  himself,  or  by  others  for  him,  the  nature 
and  particulars  of  which  he  desires  to  keep  a  secret,  of  which  de- 
sire the  employe  has  notice,  the  law  will  imply  a  promise  to  keep 
the  employer's  secret,  and  any  attempt  on  the  part  of  the  employe 
to  use  the  secret  process  or  machinery,  or  communicate  the  secret 
to  others,  will  be  enjoined  by  a  court  of  equity.  Ih, 

KEGHANICS'  liSNS— 

Foreclomire. — Counterclaims. — Attorneys  Fees. — ^Where  in  an  action 
by  contractors  to  enforce  mechanics'  liens  the  court  found  that 
after  the  payment  of  liens  of  subcontractors  and  material  men, 
and  the  allowance  of  claims  of  defendant  on  account  of  non- 
performance of  the  contract  on  the  part  of  plaintiffs  there  was 
nothing  due  the  plaintiffs,  the  payment  of  their  claims  extinguished 
their  lien,  and  tnere  was  no  basis  for  the  allowance  of  attorney's 
fees.  Bird  v.  St.  John's  Episcopal  Church,  138, 

mSCONDXTOT  OF  COUNSEL— 

1.  Waiver. — Appeal  and  Error. — A  cause  will  not  be  reversed 
because  of  the  alleged  misconduct  of  coimsel  where  the  statements 
objected  to  were  promptly  withdrawn  by  the  court  from  the  con- 
sideration of  the  jury  and  no  motion  to  set  aside  the  submission 
and  discharge  the  jury  was  made.  Shenkenberger  v.  State,  630, 

2.  Instructions. — The  refusal  of  the  court  specifically  to  instruct 
the  jury  to  disregard  a  remark  made  by  counsel  was  not  error, 
where  the  jury  were  instructed  generally  not  to  pay  any  attention 
to  side  remarks  in  the  case.  Roush  v.  Roush,  662, 

8.  New  Trial. — Defendant  was  not  entitled  to  a  new  trial  on 
account  of  the  misconduct  of  the  prosecuting  attorney  in 
referring  in  his  argument  to  the  failure  of  the  defendant  to 
testify,  where  the  court  sustained  defendant's  objection  to  the 
statement,  and  instructed  the  jury  that  the  remark  iVas  im- 
proper, and  that  the  failure  of  defendant  .to  testify  should  not«be 
considered  by  them,  and  the  defendant  proceeded  with  the  trial 
without  any  motion  to  set  aside  the  submission  and  discharge  the 
jury.  Blume  v.  State,  343. 
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MI8C0HDU0T  OF  GOXTNSBIr— Oontixmed. 

4.  Argument.  —  Criminal  Law.  —  Overruling  an  ob jectiooi  to 
statement  hj  the  prosecuting  attorney  in  his  argaznent  to  tt 
jury  in  a  prosecution  for  assault  with  intent  to  kill,  that  whe 
defendant  drew  his  revolver  the  prosecuting  witness  ran,  •*and 
was  well  for  him  that  he  did  run,  when  you  consider  th 
character  of  the  defendant  as  shown  by  the  evidence."  is  not  rever 
ible  error,  since  the  word  "character*'  was,  perhaps,  inaccuratei 
used  instead  of  "disposition,"  and  the  allusion  was  not  to  the  in 
peaching  testimony,  but  to  the  evidence  of  his  actions  and  behavio 
at  the  time  of  the  assault.  Keesier  v.  State,  Sil 

HONOFOLIES- 

Anii'Trust  Law. — Corporations. — The  anti-trust  law  of  1897  is  pro? 
peotive  and  does  not  apply  to  contracts  entered  into  before  tix 
law  took  effect.  Sterling  Remedy  Co.  v.  IVychoff,  J^-: 

1C0RTGAQ£S — In  action  pn  a  note  executed  by  the  wife  alone,  and 
secured  by  mortgage  upon  her  separate  real  estate,  the  burden  h 
upon  defendant  to  allege  and  prove  that  she  was  surety  and  not 
principal.  Field  y  NMeit^SSl. 

When  mortgage  executed  by  husband  and  wife  upon  real  estate 
formerly  held  by  them  as  tenants  by  entireties  is  voidable,  ^a 
Husband  and  Wife,  2;  Oovemment  Building,  etc..  Institution  y. 
Denny,  £61. 

When  wife  will  be  estopped  from  denying  the  validity  of  a  moit- 
gage  executed  upon  real  estate  formerly  held  by  herself  and  hus- 
band as  tenants  by  entireties,  see  Husband  and  Wife,  3;  J6. 

1.  Husband  and  Wife. —  Tenants  by  Entireties. — A  mortgage  ex- 
ecuted by  a  husband  and  wife  on  lands  formerly  held  by  them  as 
tenants  by  entireties,  but  which  had  been  conveyed  to  a  third 
person  without  consideration,  and  reconveyed  to  the  husband. 
to  secure  the  individual  debt  of  the  husband,  is  voidable,  not  onlj 
as  to  the  wife,  but  as  to  the  husband  as  well.      Abicht  v.  Searis,  5!fi. 

2.  HuJtband  and  Wife.— Tenants  by  Entireties. — Estoppel. — Where 
a  wife  joined  her  husband  in  conveying  to  a  third  person  red 
estate  held  by  them  as  tenants  by  entireties,  and  also  joined  in 
the  execution  of  a  mortgage  thereon  after  the  land  had  been  re- 
conveyed  to  the  husband,  to  secure  his  individual  debt,  she  is  noc 
thereby  estopped  from  contesting  the  validity  of  the  mortgage  on 
the  ground  that  the  title  to  the  property  was  held  by  them  as  ten- 
ants by  entireties,  no  misrepresentation  or  concealment  haTini; 
been  shown  on  her  part.  I^- 

8.  Street  Railroads.— Liens  for  Improvement. — Priority.— \7hen. 
by  its  charter,  a  street  railroad  company  was  required  to  pa^ 
between  its  tracks  when  and  as  the  streets  occupied  by  it  vere 
improved,  as  a  condition  to  the  enjoyment  of  the  franchise,  such 
condition  was  carried  into  a  mortgage  executed  by  the  compBpT 
upon  its  property,  and  the  lien  of  a  material  man  for  mateiial 
furnished  for  paving  between  the  tracks  of  the  company  is  pa» 
mount  to  the  lien  of  the  mortgage. 

Cambria  Iron  Co.  v.  Union  Trust  Co.,  ^^*- 

4.  Street  Railroads.  —  Liens  for  Improvements.  —  Priority.  —  A 
petition  by  an  intervener,  in  an  action  to  foreclose  a  moitga^e 
against  a  street  railway  company,  seeking  to  enforce  a  claim  fof 
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material  famished  for  paving  between  the  company's  tracks  as 
preferential  to  the  mortgage,  on  the  theory  that  the  company  ma- 
terially increased  the  value  of  its  property  after  the  execution  of 
the  mortgage,  is  insufficient,  where  it  is  not  alleged  that  the  in- 
crease in  value  was  made  from  the  current  earnings  of  the  com- 
pany. Ih. 

K0TI0K8— Motions  to  make  complaint  more  specific  and  the  ruling 
of  the  court  thereon  must  be  made  part  of  the  record  by  bill  of 
exceptions  or  by  order  of  court.  See  Appeal  and  Erbob,  28 
Pittsburgh,  etc,,  R.  Co.  v  Indiana  Horseshoe  Co.,  SS2, 
To  require  jury  to  make  their  answers  to  interrogatories  more 
specific  and  the  ruling  of  the  court  thereon  must  be  made  part  of 
the  record  by  a  bill  of  exceptions  or  by  order  of  court.  See 
Appeal  and  Ebbob,  29;  Ih. 

MUNICIPAL  CORPO&ATIONS— 

1.  Street  Improvements. — ConstitutwnaJ  Law,  —  The  imposition  of 
assessments  for  local  improvements  per  front  foot,  irrespective  of 
the  question  of  accruing  benefits,  is  in  violation  of  the  fourteenth 
amendment  to  the  federal   Constitution. 

Adams  v.  City  of  ShelbyvUle,  467, 

2.  Street  Improvements.  —  Constitutional  Law.  —  The  legislature 
may  create,  or  authorize  the  municipality  to  create,  a  local  taxing 
district  for  local  improvement  purposes,  which  includes  part  only 
of  the  property  within  the  municipality.  lb. 

8.  Street  Improvements.  —  Constitutional  Law,  —  The  legislature 
may  declare  conclusively  that  only  the  property  within  the  taxing 
district  created  for  local  improvements  shall  be  specially  assessed 
on  account  of  the  improvements  within  the  district.  lb. 

4.  Street  Improvements.  —  Constitutional  Law. —  Each  parcel  of 
contributing  property  in  a  taxing  district  may  be  assessed  for  street 
improvements  only  to  the  extent  that  it  actually  receives  special 
benefits.  2b. 

5.  Street   Improvements.  —  Constitutional  Law.  —  The  taxing  dis- 
ict  as  a  whole  may  be  assessed  for  street  improvements  only  to 

t.  le  extent  of  the  sum  of  the  special  benefits  actually  received  by 
the  several  parcels  of  contributing  property.  lb. 

6.  Street  Improvements.  —  Constitutional  Law.  —  A  street  im- 
provement, so  far  as  its  cost  exceeds  the  special  benefits  resulting 
to  the  several  parcels  of  property  in  the  taxing  district,  is  a  benefit 
to  the  municipality  at  large,  and  such  excess  must  be  borne  by  the 
general  treasury.  lb. 

7.  Street  Improvements.  —  Constitutional  Law.  —  Property  owners 
affected  by  a  street  improvement  within  a  taxing  district  are  en- 
titled to  a  hearing  on  the  question  of  special  benefits.  lb. 

8.  Street  Improvements. — Assessments. —  Section  4290  Bums  1894 
provides  a  rule  of  prima  facie  assessments  in  street  and  alley  im- 
provements, which  assessments  are  subject  to  review  and  alteration 
by  the  common  council  under  the  provisions  of  §4294  upon  the 
basis  of  special  benefits  received  from  the  improvement,  and  com- 
mon councils  not  only  have  the  power,  but  it  is  their  imperative 
duty  to  adjust  the  assessments  to  conform  to  the  actual  special  ben- 
efits accrumg  to  each  of  the  abutting  property  owners.  lb. 

Vol.  154—47 
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MUNICIPAL  CORPORATIONS— ContinuecL 

9.  Street  Improvements.  —  Wlien  Assessments  Exceed  Benefits.  — 
Where  in  adjusting  assesxsments  for  street  improvements  it  is  found 
that  the  total  cost  of  the  improvement  exceeds  the  total  sum  of 
special  benefits  accruing  therefrom  the  deficit  must  be  provided  from 
the  general  revenues  of  the  city  under  §4292  Bums  1894.  lb. 

10."    Street  Improvements. — A  street  improvement  resolution  requir- 
ing the  space  between  the  sidewalk  and  curb  to  be  graded  with  rich 
•  dirt  and  sodded  at  the  expense  of  the  abutting  property  owners  is 
void.  lb, 

11.  Street  Improvements. — Assessment  of  Costs. — Front-Foot  Rule. — 
Injunction. — A  street  improvement  proceeding  whereby  it  is  pro- 
posed to  assess  the  total  costs  of  the  improvement  to  the  abutting 
property  according  to  the  front- foot  nile»  regardless  of  the  special 
benefits  accruing  from  the  improvement,  and  largely  in  excess 
thereof  in  some  instances,  is  not  authorized  by  any  statute  in  force 
in  this  State,  and  may  be  enjoined  by  any  person  affected  by  the 
improvement.  McKee  v.  Townof  Pendleton^  65 J. 

12.  Defective  Streets. — When  City  Bound  by  Acts  of  City  Marshal. — 
Where  in  an  action  against  a  city  for  a  personal  injury  caused  by  a 
hole  left  in  a  public  street  by  the  removal  of  a  hitching-post  by  men 
employed  by  the  city  marshal,  evidence  that  the  city  paid  tlie 
men  employed  by  the  marshal  for  doing  the  work  raises  the  pre> 
sumption  that  the  work  was  authorized  by  the  city,  and  is  sufficient 
to  bind  the  city  for  injury  resulting  from  the  negligent  manner  in 
which  the  work  was  done.  City  of  Qoshen  v.  Alford,  58. 

miRDER— See  Criminal  Law. 

NATIONAL  BANK  STOCK— The  owner  of  stock  in  a  national 
bank  is  not  entitled  to  a  deduction  of  his  indebtedness  from  the 
assessed  valuation  of  his  stock  for  the  purpose  of  taxation.  See 
Taxation,  1 ;  First  National  Bank  v.  Turner ^  treas.,  466. 

NEGLIGENCE — See  Contributory  Negligence;  Railroads. 
In  an  action  for  damages  for  the  destruction  of  property  by  fire 
escaping  from  defendant's  railroad,  see  Railroads,  1,  2;  Pitts- 
burght  etc.,  R.  Co,  v.  Indiana  Horseshoe  Co,,  S2S. 

1.  Infants. — Non  Sui  Juris. — It  cannot  be  said  as  a  matter  of  law 
that  a  child  nine  years  of  age  is  either  capable  or  incapable  of 
negligence.  Cleveland,  etc.,  R,  Co.  v.  Klee,  430, 

2.  Non  Sui  Juris. — Contributory  Negligence. — Where  in  an  ac- 
tion for  personal  injuries  a  paragraph  of  complaint  charged  that 
plaintiff  was  non  sui  juris,  and  incapable  of  negligence,  a  finding 
that  plaintiff  was  capable  of  contributory  negligence  would  defeat 
the  action  on  that  paragraph  whether  he  was  shown  to  be  guilty 
thereof  or  not.  lb. 

3.  Violation  of  City  Ordinance. — Proximate  Caitse. — Complaint. — 
A  complaint  in  an  action  for  personal  injuries  charging  the  vio- 
lation of  a  city  ordinance  as  one  of  the  elements  of  defendant's  neg- 
ligence is  not  rendered  bad  by  its  failure  to  show  that  the  violation 
of  the  ordinance  was  the  proximate  cause  of  plaintiff's  injury.    lb, 

4.  Complaint, —  Contributory  Negligence. — Infants. — Non  Sui 
Juris. — A  complaint  in  an  action  for  personal  injuries  alleging  that 
plaintiff  by  reason  of  his  immature  age,  judgment,  and  experience 
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did  not  comprehend  the  danger  of  the  situation,  and  was  incapable 
of  negligence  in  the  premises,  is  not  bad  for  failing  to  allege  that 
plaintiff  was  free  from  negligence  contributing  to  his  injury.  lb, 

5.  Personal  Injuries. — Complaint.  —  Municipal  Corporations.  — 
A  complaint  in  an  action  against  a  city  for  pergonal  injuries 
which  alleges  that  defendant  by  its  servants  and  agents  made  an 
excavation  in  a  public  street  and  left  it  uncovered  and  unguarded, 
and  that  plaintiff  while  traveling  over  the  street,  exercising  due 
care,  and  having  no  knowledge  of  the  existence  of  the  excava- 
tion, fell  into  the  same,  and  was  injured,  states  a  cause  of  action. 

City  of  Ooshen  v.  Alford,  68. 

6.  Contributory  Negligence.  —  Proximate  Cause.  —  Railroads.  —  A 
complaint  against  a  railroad  company  for  personal  injuries  alleging 
that  the  defendant  ran  its  locomotive  against  plaintiff,  and  neg- 
ligently dragged  him  200  feet,  although  by  the  exercise  of  care  and 
caution  it  could  have  stopped  the  locomotive  befoi::e  plaintiff  was 
injured,  states  a  cause  of  action,  although  plaintiff  was  guilty  of  neg- 
ligence in  being  upon  the  track,  since  such  negligence  on  the  part 
of  plaintiff  was  not  the  proximate  cause  of  the  injury. 

Cleveland,  etc.,  E.  Co.  y.  Klee,  4SO. 

7.  Master  and  Servant. —  Burden  of  Proof. — In  an  action  against 
a  railroad  company  for  the  death  of  an  employe  caused  by  the 
alleged  negligence  of  defendant  in  maintaining  a  defective  foot- 
board on  its  engine  which  gave  way  and  caused  the  death  of  the 
employe,  the  burden  of  proving  the  decedent's  want  of  knowledge 
of  the  defect,  actual  and  constructive,  was  upon  plaintiff,  and  not 
upon  defendant.  Chicago,  etc.,  R.  Co.  v.  Olover,  Adm.,  684. 

8.  Instructions. — Railroads.—  An  instruction  in  an  action  against 
a  railroad  company  for  an  injury  received  at  a  railroad  and 
street  crossing  that  if  defendant's  servants  saw  plaintiff  on  the 
track,  and  saw  that  hfs  attention  was  diverted  from  the  approach- 
ing engine  in  time  to  have  stopped,  by  the  exercise  of  ordinary  care, 
before  staking  plaintiff,  the  jury  would  be  justified  in  finding  that 
defendant  was  guilty  of  negligence  was  erroneous. 

Cleveland,  etc.,  R.  Co.  v.  Klee,  430, 

9.  Evidence.  —  Railroads.  —  Master  and  Servant.  —  In  an  action 
against  a  railroad  company  for  the  death  of  a  freight  conductor 
caused  by  a  trestle  giving  way,  the  evidence  showed  that  the 
stream  across  which  the  bridge  was  built  ran  through  a  wooded  dis- 
trict; that  the  stream  was  subject  to  sudden  rises,  and,  when  at 
flood,  carried  a  large  amount  of  driftwood;  that  defendant  had 
removed'  a  truss-bridge  and  replaced  it  with  a  trestle  bridge,  the 
trestle  posts  standing  upon  mudsills  resting  upon  leveled  rock 
stratum  at  the  bottom  of.  the  stream,  without  anchors;  that  the 
trestle  bents  were  twelve  and  one-half  feet  apart  and  were  placed 
at  such  an  angle  to  the  channel  and  current  of  the  stream  that  a 
straight  line  up  and  down  the  channel  would  not  show  more  than 
three  feet  between  the  bents  for  the  passage  of  driftwood;  that  on 
the  morning  after  the  accident  four  or  five  posts  of  the  trestle  were 
found  broken  and  a  large  tree  found  resting  on  the  bank  below  the 
bridge.*  Held,  that  the  question  of  defendant's  negligence  was 
properly  left  with  the  jury,  and  that  the  evidence  was  sufficient  to 
sustain  a  verdict  for  plaintiff. 

Terre  Haute,  etc.,  R.  Co.  v.  Fowler,  Adm.,  €8S. 


T36  INDEX. 

MISCONDUOT  OF  COtTlTOBIi-^loiiidxiiied* 

4.  Argument.  —  Criminal  Law.  —  Overruling  an  objection  to  a 
statement  by  the  prosecuting  attorney  in  his  argument  to  the 
jury  in  a  prosecution  for  assault  with  intent  to  kill,  that  when 
defendant  drew  his  revolver  the  prosecuting  witness  ran,  '*and  it 
was  well  for  him  that  he  did  run,  wnen  you  consider  the 
character  of  the  defendant  as  shown  by  the  evidence,"  is  not  revers- 
ible error,  since  the  word  "character'*  was,  perhaps,  inaccurately 
used  instead  of  "disposition,"  and  the  allusion  was  not  to  the  im- 
peaching testimony,  but  to  the  evidence  of  his  actions  and  behavior 
at  the  time  of  the  assault.  Keesier  v.  State,  S42. 

MONOPOLIES- 

Anti-Trust  Laiv.^Corporations. — The  anti-trust  law  of  1897  is  pros- 
pective and  does  not  apply  to  contracts  entered  into  before  the 
law  took  effect.  Sterling  Remedy  Co.  v.  Wyckoff,  J^l. 

MORTGAGES — In  action  on  a  note  executed  by  the  wife  alone,  and 
secured  by  mortgage  upon  her  separate  real  estate,  the  burden  is 
upon  defendant  to  allege  and  prove  that  she  was  surety  and  not 
principal.  Field  v  Noblett,  S57, 

When  mortgage  executed  by  husband  and  wife  upon  real  estate 
formerly  held  by  them  as  tenants  by  entireties  is  voidable,  see 
Husband  and  Wipe,  2;  Oovemment  Building,  etc..  Institution  v. 
Denny,  £61. 

When  wife  will  be  estopped  from  denying  the  validity  of  a  mort- 
gage executed  upon  real  estate  formerly  held  by  herself  and  hus- 
band as  tenants  by  entireties,  see  Husband  and  Wife,  3;  Ih. 

1.  Husband  and  Wife.-—  Tenants  by  Entireties. — A  mortgage  ex- 
ecuted by  a  husband  and  wife  on  lands  formerly  held  by  them  as 
tenants  by  entireties,  but  which  had  been  conveyed  to  a  third 
person  without  consideration,  and  reconveyed  to  the  husband, 
to  secure  the  individual  debt  of  the  husband,  is  voidable,  not  only 
as  to  the  wife,  but  as  to  the  husband  as  well.      Abicht  v.  Searls,  594, 

2.  Husband  and  Wife.— Tenants  by  Entireties. — Estoppel. — Where 
a  wife  joined  her  husband  in  conveying  to  a  third  person  real 
estate  held  by  them  as  tenants  by  entireties,  and  also  joined  in 
the  execution  of  a  mortgage  thereon  after  the  land  had  been  re- 
conveyed  to  the  husband,  to  secure  his  individual  debt,  she  is  not 
thereby  estopped  from  contesting  the  validity  of  the  mortgage  on 
the  ground  that  the  title  to  the  property  was  held  by  them  as  ten- 
ants by  entireties,  no  misrepresentation  or  concealment  having 
been  shown  on  her  part.  /6. 

8.  Street  Railroads. —Liens  for  Improvement. — Priority. — Where, 
by  its  charter,  a  street  railroad  company  was  required  to  pave 
between  its  tracks  when  and  as  the  streets  occupied  by  it  were 
improved,  as  a  condition  to  the  enjoyment  of  the  franchise,  such 
condition  was  carried  into  a  mortgage  executed  by  the  company 
upon  its  property,  and  the  lien  of  a  material  man  for  materisd 
furnished  for  paving  bfttween  the  tracks  of  the  company  is  para- 
mount to  the  lien  of  the  mortgage. 

Cambria  Iron  Co.  v.  Union  Trust  Co.,  S9L 

4.  Street  Railroads.  —  Liens  for  Improvements.  —  Priority,  —  A 
petition  by  an  intervener,  in  an  action  to  foreclose  a  mortgage 
against  a  street  railway  company,  seeking  to  enforce  a  claim  for 
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material  furnished  for  paving  between  the  company's  tracks  as 
preferential  to  the  mortgage,  on  the  theory  that  the  company  ma- 
terially increased  the  value  of  its  property  after  the  execution  of 
the  mortgage,  is  insufficient,  where  it  is  not  alleged  that  the  in- 
crease in  value  was  made  from  the  current  earnings  of  the  com- 
pany, lb. 

MOTIONB^Motions  to  make  complaint  more  specific  and  the  ruling 
of  the  court  thereon  must  be  made  part  of  the  record  by  bill  of 
exceptions  or  by  order  of  court.  See  Appeal  and  Error,  28 
Pittsburgh,  etc.,  R.  Co.  v  Indiana  Horseshoe  Co.,  SSS. 
To  require  jury  to  make  their  answers  to  interrogatories  more 
specific  and  the  ruling  of  the  court  thereon  must  be  made  part  of 
the  record  by  a  bill  of  exceptions  or  by  order  of  court.  See 
Appeal  and  Error,  29;  Ih. 

KUKICIFAL  OORPORATIONS— 

1.  Street  Improvements.  — Constitutional  Law.  —  The  imposition  of 
assessments  for  local  improvements  per  front  foot,  irrespective  of 
the  question  of  accruing  benefits,  is  in  violation  of  the  lourteenth 
amendment  to  the  federal   Constitution. 

Adams  v.  City  of  ShelbyvUle,  4^7. 

2.  Street  Improvements,  —  Constitutional  Law.  —  The  legislature 
may  create,  or  authorize  the  municipality  to  create,  a  local  taxing 
district  for  local  improvement  purposes,  which  includes  part  only 
of  the  property  within  the  municipality.  lb. 

8.  Street  Improvements,  —  Constitutional  Law,  —  The  legislature 
may  declare  conclusively  that  only  the  property  within  the  taxing 
district  created  for  local  improvements  shall  be  specially  assessed 
on  account  of  the  improvements  within  the  district.  lb. 

4.  Street  Improvements.  —  Constitutional  Law. —  Each  i>arcel  of 
contributing  property  in  a  taxing  district  may  be  assessed  for  street 
improvements  only  to  the  extent  that  it  actually  receives  special 
benefits.  lb. 

5.  Street   Improvements,  —  Constitutional  Law,  —  The  taxing  dis- 
-ict  as  a  wliole  may  be  assessed  for  street  improvements  only  to 

tae  extent  of  the  sum  of  the  special  benefits  actually  received  by 
the  several  parcels  of  contributing  property.  lb. 

6.  Street  Improvements.  —  ConstitutioncU  Law.  —  A  street  im- 
provement, so  far  as  its  cost  exceeds  the  special  benefits  resulting 
to  the  several  parcels  of  property  in  the  taxing  district,  is  a  benefit 
to  the  municipality  at  large,  and  such  excess  must  be  borne  by  the 
general  treasury.  lb. 

7.  Street  Improvements.  —  Constitutional  Law.  —  Property  owners 
affected  by  a  street  improvement  within  a  taxing  district  are  en- 
titled to  a  hearing  on  the  question  of  special  benefits.  lb. 

8.  Street  Improvements. — Assessments, —  Section  4290  Bums  1894 
provides  a  rule  of  prima  facie  assessments  in  street  and  alley  im- 

grovements,  which  assessments  are  subject  to  review  and  alteration 
y  the  common  council  under  the  provisions  of  §4294  upon  the 
basis  of  special  benefits  received  from  the  improvement,  and  com- 
mon councils  not  only  have  the  power,  but  it  is  their  imperative 
duty  to  adjust  the  assessments  to  conform  to  the  actual  special  ben- 
efits accruing  to  each  of  the  abutting  proj)erty  owners.  lb. 

Vol.  154—47 
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9.  Street  Improvements.  —  Wlien  Assessments  Exceed  Benefits.  — 
Where  in  adjusting  assessments  for  street  improvements  it  is  found 
that  the  total  cost  of  the  improvement  exceeds  the  total  sum  of 
special  benefits  accruing  therefrom  the  deficit  must  be  provided  from 
the  general  revenues  of  the  city  under  §4292  Burns  1894.  lb. 

10;    Street  Improvements. — A  street  improvement  resolution  requir- 
ing the  space  between  the  sidewalk  and  curb  to  be  graded  with  rich 
•  dirt  and  sodded  at  the  expense  of  the  abutting  property  owners  is 
void.  Ih. 

11.  Street  ImpTovem>ents. — Assessment  of  Costs. — Front-Foot  Rule. — 
Injunction. — A  street  improvement  proceeding  whereby  it  is  pro- 
posed to  assess  the  total  costs  of  the  improvement  to  the  abutting 
property  according  to  the  front-foot  rule,  regardless  of  the  special 
benefits  accruing  from  the  improvement,  and  largely  in  excess 
thereof  in  some  instances,  is  not  authorized  by  any  statute  in  force 
in  this  State,  and  may  be  enjoined  by  any  person  affected  by  the 
improvement.  McKee  v.  Tovm.of  Pendleton^  652. 

12.  Defective  Streets. — When  City  Boutxd  by  Acts  of  City  Marshal. — 
Where  in  an  action  against  a  city  for  a  personal  injury  caused  by  a 
hole  left  in  a  public  street  by  the  removal  of  a  hitching-post  by  men 
employed  by  the  city  marshal,  evidence  that  the  city  paid  the 
men  employed  by  the  marshal  for  doing  the  work  raises  the  pre- 
sumption that  the  work  was  authorized  by  the  city,  and  is  sufficient 
to  bind  the  city  for  injury  resulting  from  the  negligent  manner  in 
which  the  work  was  done.  City  of  Ooshen  v.  Alford,  68. 

MURDER— See  Criminal  Law. 

NATIONAL  BANK  STOCK— The  owner  of  stock  in  a  national 
bank  is  not  entitled  to  a  deduction  of  his  indebtedness  from  the 
assessed  valuation  of  his  stock  for  the  purpose  of  taxation.    See 

Taxation,  1 ;  First  National  Bank  v.  Turner,  iYeas.,  456. 

* 

NEOIilOENCE — See  Contribittort  Neoliqence;  Railroads. 
In  an  action  for  damages  for  the  destruction  of  property  by  fire 
escaping  from  defendant's  railroad,  see  Railroads,  1,  2;  Pitts- 
burgh, etc.,  R.  Co.  V.  Indiana  Horseshoe  Co.,  S2S. 

1.  Infants. — Non  Sui  Juris. — It  cannot  be  said  as  a  matter  of  law 
that  a  child  nine  years  of  age  is  either  capable  or  incapable  of 
negligence.  Cleveland,  etc.,  R.  Co.  v.  Klee,  4S(K 

2.  Non  Sui  Juris. — Contributory  Negligence. — Where  in  an  ac- 
tion for  personal  injuries  a  paragraph  of  complaint  charged  that 
plaintiff  was  non  sui  juris,  and  incapable  of  negligence,  a  finding 
that  plaintiff  was  capable  of  contributory  negligence  would  defeat 
the  action  on  that  paragraph  whether  he  was  shown  to  be  guilty 
thereof  or  not.  lb. 

3.  Violation  of  City  Ordinance. — Proximate  Cause. — Complaint. — 
A  complaint  in  an  action  for  personal  injuries  charging  the  vio- 
lation of  a  city  ordinance  as  one  of  the  elements  of  defendant's  neg- 
ligence is  not  rendered  bad  by  its  failure  to  show  that  the  violation 
of  the  ordinance  was  the  proximate  cause  of  plaintiff's  injury.    lb. 

4.  Complaint. —  Contributory  Negligence. — Infants. — Non  Sui 
Juris. — A  complaint  in  an  action  for  personal  injuries  alleging  that 
plaintiff  by  reason  of  his  immature  age,  judgment,  and  experience 
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did  not  comprehend  the  danger  of  the  situation,  and  was  incapable 
of  negligence  in  the  premises,  is  not  bad  for  failing  to  allege  that 
plaintiff  was  free  from  negligence  contributing  to  his  in j  ury .  lb, 

6.  Personal  Injuries, — Complaint.  —  Municipal  Corporations.  — 
A  complaint  in  an  action  against  a  citj  for  per.'ioual  injuries 
which  alleges  that  defendant  by  its  servants  and  agents  mstde  an 
excavation  in  a  publio  street  and  left  it  uncovered  and  unguarded, 
and  that  plaintiff  while  traveling  over  the  street,  exercising  due 
care,  and  having  no  knowledge  of  the  existence  of  the  excava- 
tion, fell  into  the  same,  and  was  injured,  states  a  cause  of  action. 

City  of  Qoshen  v.  Alford,  68. 

6.  Contributory  Negligence.  —  Proximate  Cause.  —  Railroads.  —  A 
complaint  against  a  railroad  company  for  personal  injuries  alleging 
that  the  defendant  ran  its  locomotive  against  plaintiff,  and  neg- 
ligently dragged  him  200  feet,  although  by  the  exercise  of  care  and 
caution  it  could  have  stopped  the  locomotive  before  plaintiff  was 
injured,  states  a  cause  of  action,  although  plaintiff  was  guilty  of  neg- 
ligence in  being  upon  the  track,  since  such  negligence  on  the  part 
of  plaintiff  was  not  the  proximate  cause  of  the  injury. 

Cleveland,  etc.,  E.  Co.  v.  Klee,  430. 

7.  Master  and  Servant. —  Burden  of  Proof. — In  an  action  against 
a  railroad  company  for  the  death  of  an  employe  caused  by  the 
alleged  negligence  of  defendant  in  maintaining  a  defective  foot- 
board on  it^  engine  which  gave  way  and  caused  the  death  of  the 
employe,  the  burden  of  proving  the  decedent's  want  of  knowledge 
of  the  defect,  actual  and  constructive,  was  upon  plaintiff,  and  not 
upon  defendant.  Chicago,  etc.,  R.  Co.  v.  Olover,  Adm.,  684, 

8.  Instructions. —  Railroads.—  An  instruction  in  an  action  against 
a  railroad  company  for  an  injury  received  at  a  railroad  and 
street  crossing  that  if  defendant's  servants  saw  plaintiff  on  the 
track,  and  saw  that  his  attention  was  diverted  from  the  approach- 
ing engine  in  time  to  have  stopped,  by  the  exercise  of  ordinary  care, 
before  striking  plaintiff,  the  jury  would  be  justified  in  finding  that 
defendant  was  guilty  of  negligence  was  erroneous. 

Cleveland,  etc,  R.  Co,  v.  Klee,  430, 

9.  Evidence.  —  RaUroada,  —  Master  and  Servant.  —  In  an  action 
against  a  railroad  company  for  the  death  of  a  freight  conductor 
caused  by  a  trestle  giving  way,  the  evidence  showed  that  the 
stream  across  which  the  bridge  was  built  ran  through  a  wooded  dis- 
trict; that  the  stream  was  subject  to  sudden  rises,  and,  when  at 
flood,  carried  a  large  amount  of  driftwood;  that  defendant  had 
removed'  a  truss-bridge  and  replaced  it  with  a  trestle  bridge,  the 
trestle  posts  standing  upon  mudsills  resting  upon  leveled  rock 
stratum  at  the  bottom  of. the  stream,  without  anchors;  that  the 
trestle  bents  were  twelve  and  one-half  feet  apart  and  were  placed 
at  such  an  angle  to  the  channel  and  current  of  the  stream  that  a 
straight  line  up  and  down  the  channel  would  not  show  more  than 
three  feet  between  the  bents  for  the  passage  of  driftwood;  that  on 
the  morning  after  the  accident  four  or  five  posts  of  the  trestle  were 
found  broken  and  a  large  tree  found  resting  on  the  bank  below  the 
bridge.*  Held,  that  the  question  of  defendant's  negligence  was 
properly  left  with  the  jury,  and  that  the  evidence  was  sufficient  to 
sustain  a  verdict  for  plaintiff. 

Terre  Haute,  etc.,  R.  Co.  v.  Fowler,  Adm.,  68S. 
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NEW  TRIAL — On  aooount  of  the  miaoonduct  of  counsel,  see  Mis- 
conduct OP  Counsel,  8,  4;  Blume  v.  State,  343;  Keesier  v.  State, 

1.  Newly  Discovered  Evidence, — ^Where  in  an  application  for  a  con- 
tinuance on  account  of  the  absence  of  a  witness  the  defendant 
stated  in  an  affidavit  filed  in  support  of  the  application  what  be 
expected  to  prove  by  the  absent  witness,  a  new  trial  will  not  be 
granted  on  account  of  newly  discovered  evidence  of  such  witness. 

Whitney  v.  State,  673. 

2.  Newly  Discovered  Evidence.-^A  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidence,  where  such  evidence  is  in- 
tended only  for  the  purpose  of  impeachment.  lb. 

8.     Verdict  Not  Sustained  by  Sufficient  Evidence  — That  "  the  verdict 
is  not  sustained  by  sufficient  evidence'*  is  the  proper  and  statutory' 
cause  for  which  a  new  trial  may  be  demanded,  and  it  is  not  neces- 
sary, in  addition  thereto  separately  to  assign  that  **  the  verdict  is 
contrary  to  the  evidence."  Stevens  v.  Leonard,  Ex.,  67. 

NOTICE — When  appearance  by  co-party  cures  defect  of  notice,  see 
Appeal  and  Error,  1 ;  Cambria  Iron  Co.  v.  Union  Trust  Co.,  S91. 

OFFICEBS— See  Sheriff. 
Right  of  taxpayer  to  examine  the  records  of  public  officers,  see 
Counties,  1,  2,  8;    State,  ex  rel.,  v.  King,  Aud.,  621, 

1.  Failure  to  Qualify — School  Trustee. — Where  one  appointed 
as  school  trustee  failed  to  qualify  within  the  time  fixed  by 
statute,  and  the  town  trustees  appointed  another  person  to  fill  the 
office,  the  title  of  the  former  to  the  office  was  thereby  forfeited,  and 
his  attempt  to  qualify  thereafter  did  not  revive  or  restore  his  title. 

Minnick  v.  State,  ex  rel. ,  379, 

2.  Township  Assessor.  —  Vacancy.  —  Appointment.  —  Election  of 
Successor. — Under  the  provision  of  §8508  Bums  1894,  that  town- 
ship assessors  elected  or  appointed  shall  continue  in  office  until  the 
next  township  election,  ana  until  their  successors  are  elected  and 
qualified,  one  appointed  as  assessor  in  August,  1898,  to  fill  a  vacancy 
caused  by  death  was  entitled  to  hold  the  office,  by  virtue  of  the  act 
of  1897  (Acts  1897,  p.  64),  changing  the  time  of  holding  the  election 
of  township  trustees  and  assessors  from  November,  1898,  to  the  gen- 
eral election  in  November,  1900,  until  his  successor  was  elected  and 
qualified  in  November,  1900.  State,  ex  rel.,  v.  Burke,  646. 

OPINION  EVIDENCE— As  to  the  sanity  of  defendant  in  a  prose- 
cution for  murder,  see  Criminal  Law,  30;  Blume  v.  State,  343, 

OVERSUIiED  CASEB'-Ourley  v.  Park,  135  Ind.  440,  see  Kern  v. 
Kern,  29;  Spencer  v.  Spencer,  136  Ind.  414,  see  Oates  v.  Balti- 
more, etc.,  R.  Co.,  838. 

PARTIES — A  defect  of  parties  appearing  on  the  face  of  a  complaint 
which  is  not  taken  advantage  of  by  demurrer  is  waived.  See  Ap- 
peal and  Error,  8 ;  Carskaddon  v.  Pine,  410. 

In  an  appeal  from  a  judgment  establishing  a  drain,  see  Appeal  and 
Error,  7 ;  Ex  Parte  Sullivan,  440. 

When  an  insolvent  corporation  is  not  a  necessary  party  to  an  appeal 
from  the  distribution  of  its  property,  see  Appeal  and  Error,  G; 
Mueller  v.  Stinesville,  etc.,  Stone  Co.,  230, 
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An  appellant'ln  a  yacation  appeal  must  join  all  of  his  oo-parties,  or 
the  appeal  will  be  dismissed.  See  Appeal  and  Erbor,  4;  Otcen 
V.  Dresback^  S9S, 

Parties  to  a  judgment  whose  Interests  are  adverse  to  that  of  one 
appealing  from  suoh  judgment  must  be  made  parties  to  the  ap- 
peal. See  Appeal  and  Error,  8;  Capital  Nat  Bank  v.  Reid, 
Adm.f  54- 

1.  Defect. — An  objection  to  a  complaint  that  defendant  was  sued 
by  the  wrong  name  cannot  be  made  by  demurrer  for  want  of  facts. 

Bird  V.  St.  John's  Episcopal  Church,  138, 

2. .  Interpleader,  —  Practice.  —  Petition.  —  Sufficiency.  —  One  not  a 
party,  naving  an  interest  in  the  subject-matter  of  a  pending  action 
that  may  be  adversely  affected  by  the  suit,  will  be  permitt^,  upon 
a  proper  showing,  under  §373  Bums  1894,  to  come  into  the  case  for 
the  protection  of  his  interests,  and  such  petition  of  intervention 
need  not  be  as  formal  as  a  complaint,  and  is  sufficient  if  it  contains 
a  succinct  statement  of  the  facts  upon  which  the  equities  claimed 
are  predicated.  Cambria  Iron  Co,  v.  Union  Trust  Co.,  $91, 

PABTinON— Defense  by  remote  grantor,  see  Appeal  and  Error, 

6;  Ladd  v.  Kuhn,  3  IS, 

Attorney* s  JVe«.^— Section  1223  Bums  1894  providing  for  the  taxing  of 
attorney's  fees  in  a  partition  proceeding  against  all  of  the  parties  is 
not  mandatory,  but  such  taxation  is  to  be  awarded  in  such  propor- 
tions against  each  of  the  parties  hsi  the  court  may  determine. 

Bell  V.  Shaffer,  1^13. 

PEBSONAL   INJUBIBS— Knowledge  of  danger  on  the  pait  of 

plaintiff,  see  Contribittory  Nbolioenoe,  8;  City  of  Huntington 

V.  Folk,  91, 

PLBABING— See  Complaint;  Practice. 
An  amended  pleading  supersedes  the  original,  and  the  latter  goes 

out  of  the  record  and  cannot  be  considered  on  appeal  unless 

brought  into  the  record  by  bill  of  exceptions.*     See  Appeal  and 

Error,  85;  City  of  Huntington  v.  Folk,  91. 
Sufficiency  of  answer  of  suretyship  by  wife  in  an  action  to  foreclose 

a  mortgage  upon  her  separate  real  estate,  see  Husband  and 

Wife.  5;  Field  v.  Noblett,  357, 
Petition  of  intervention  by  one  interested  in  the  subject-matter  of 

the  pending  action,  see  Parties,  3;  Cambria  Iron  Co,  v.  Union 

Trust  Co.,  291. 

1.  Complaint.  —  Omission  of  Material  Averment  Not  Cured 
by  Verdict. — The  omission  of  a  material  averment  of  fact  from  a 
complaint  is  not  cured  by  a  finding  of  the  omitted  fact  in  the 
special  verdict.  Cleveland,  etc.,  R.  Co,  v.  Parker,  Adm.,  153, 

3.  Demurrer. — Insane/  Persons, — A  cross>complaint  which  affirm- 
atively shows  the  cross-compIainant*s  want  of  capacity  to 
maintain  his  suit  is  not  bad  as  against  a  demurrer  for  want  of  facts. 

^tna  Life  Ins.  Co.  v.  Sellers,  37 J. 

8.  Demurrer  to  Answer  in  Abatement. — A  demurrer  to  an  answer 
in  abatement  does  not  search  the  record,  and  cannot  be  carried 
back  and  sustained  to  the  complaint.  Goldsmith  v.  Chipps,  28, 
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4.  Exhibits. — The  plans  and  specifications  referred  to  in  a  building 
contract  were  not  parts  of  the  contract  in  such  sense  as  to 
require  that  they  should  be  filed  as  exhibits  with  a  complaint  on 
the  contract.  Bird  v.  St,  John's  Episcopal  Church,  136. 

6.  Former  Adjudication.  —  The  answer  of  former  adjudica- 
tion is  not  founded  on  the  pleadings  in  che  former  suit,  and  it  is 
not  necessary  to  file  with  such  answer  a  copy  of  the  pleadings  in 
the  former  suit  as  an  exhibit.  McCarty  v.  Kinsey,  447. 

6.  Insane  Persons.  —  Contracts.  —  Disaffirmance.  —  A  complaint 
by  an  insane  person,  not  under  guardianship,  seeking  the  fore- 
closure of  a  mortgage  which  had  been  released  of  record »  dis- 
closing grounds  on  which  the  release  might  have  been  disaffirmed, 
but  not  pleading  a  disaffirmance  of  the  release,  discloses  no  right  of 
action.  uEtna  Life  Ins.  Co.  v.  Sellers,  370. 

7.  Contracts.  —  Non-performance.  — Averments  in  a  complaint  to 
recover  the  amount  due  on  a  building  contract  that  plaintiffs  fully 
performed  the  conditions  of  the  contract  on  their  part,  excepting 
the  condition  thereof  requiring  them  to  obtain  the  certificate  of 
the  supervising  architect  that  the  work  was  completed  under  the 
terms  of  the  contract,  and  that  after  the  work  was  finished  they 
demanded  the  certificate,  and  notified  defendants  of  their  demand, 
requesting  them  to  cause  the  certificate  to  be  delivered,  but  that 
the 'same  was  refused,  show  a  sufficient  excuse  for  the  failure  of 
plaintiffs  to  procure  the  certificate. 

Bird  V.  St.  John*s  Episcopal  Church,  138, 

PRACTICE — Petition  of  intervention  by  one  interested  in  the 
subject-matter  of  the  pending  action,  see  Parties,  2;  Cambria 
Iron  Co.  V.  Union  Trust  Co.,  291. 
Saving  exceptions  to  the  ruling  of  the  court  excluding  answers  to 
questions  propounded  to  a  witness,  see  Evidence,  3:  Shenken- 
berger  v.  State,  680;  Siple  v.  State,  647;  Wliitney  v.  State,  513. 
A  party  does  not  waive  his  exception  to  the  conclusions  of  law 
by  subsequently.moving  the  court  to  add  to  the  finding  certain 
facts  which  were  in  evidence.  See  Appeal  and  Error,  48; 
Jones  V.  Mayne,  400. 

1.  Harmless  Error.  —  Overruling  a  demurrer  to  an  answer  was 
harmless  where  defendant  was  entitled  to  introduce  under  the 
general  denial  his  whole  defense  to  the  paragraph  of  complaint  to 
which  the  answer  was  addressed  if  plaintiff's  evidence  fails  to 
make  out  a  case.  Bruce  v.  Osgood,  375. 

2.  Pleading.  —  Defective  Demurrer. —  Abatement. —  Where  tlie  facts 
stated  in  an  answer  in  abatement  were  insufficient  to  abate  the 
action,  the  action  of  the  (^ourt  in  sustaining  a  demurrer  thereto 
was  harmless,  althougli  the  demurrer  was  so  defective  in  form 
that  it  could  have  been  disregarded  by  the  court. 

Goldsmith  v.  Cliipps,  iJS. 

3.  Harmless  Error.  —  Available  error  cannot  be  predicated  upon 
the  action  of  the  court  in  sustaining  a  demurrer  which  was  de- 
fective in  form,  where  the  complaint  to  which  it  was  addressed 
was  insufficient/ for  want  of  facts.  Oarrettv.  Bissell,  etc.,  Works,  319. 

4.  Harmless  Error. — Where  all  the  evidence  admissible  under  a 
special  answer  could  have  been  given  under  the  general  denial 
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wliich  was  pleaded,  sustaining  a  demurrer  to  the  special  answer 
is  not  rendered  harmful  by  the  subsequent  withdrawal  of  the 
general  denial.  Pittsburgh^  etc.,  R.  Co.  v.  Hawks,  S47. 

5.  Harmless  Error — Overruling  a  demurrer  to  a  complaint  against 
an  Executor  to  require  him  to  pay  taxes  due  from  the  estate  in 
which  the  amount  claimed  to  be  due  exceeded  the  amount  of  money 
in  the  hands  of  the  executor  was  harmless,  where  the  recovery 
was  for  an  amount  less  than  that  shown  to  be  in  the  hands  of 
the  executor.  Gallup,  Ex.,  v.  Schmidt,  Treas.,  196. 

l^BINCIPAL  AND  SUBETY—An  insolvent  may  prefer  and  save 
harmless  a  surety  on  a  note  by  transferring  to  him  personal  prop- 
erty. See  Insolvency;  Owens  v.  Oascho,  225. 
In  action  on  a  note  executed  by  the  wife  alone,  and  secured  by 
mortgage  upon  her  separate  real  estate,  the  burden  is  upon  de- 
fendant to  allege  and  prove  that  she  was  surety  and  not  princi- 
pal. Field  V.  Noblett,  S57. 

PBISONEB — Liability  of  sheriff  for  taking  and  circulating  photo- 
graph and  description  of  prisoner,  see  Sheriff,  1,  2;  State,  ex 
rd.,  V.  Clausmeier,  699. 

QUIETING'  TITLE— Sufficiency  of  complaint  in  an  action  to  quiet 

title  to  an  easement  in  a  way  adjoining  plaintiff's  premises,  see 

Easements,  1 ;  Roush  v.  Roush,  5G2. 

In  an  action  to  rescind  the  contract  and  quiet  title  to  real  estate  on 

account  of  fraud  in  procuring  a  conveyance  thereof,  see  I^^axtd, 

'^  2,  3;  Rohrof  v.  Schnlte,  IS  J. 

1.  Tax  Title. — Title  acquired  by  a  tax  deed  is  not  destroyed  by  the 
grantee  accepting  a  deed  to  the  property  from  one  claiming  a  life 
interest  therein.  Doren  v.  Lupton,  396. 

2.  Claim  for  Improvements. — In  the  trial  of  an  action  to  quiet  title 
to  real  estate,  evidence  as  to  the  value  of  the  land  and  improvements 
made  by  defendant  was  properly  excluded  where  no  claim  for  im- 
provements was  made  by  the  pleadings.  lb. 

8.  Evidence. — Taxes. — Evidence  that  the  rental  value  of  the  real 
estate  exceeded  tlie  taxes  assessed  against  it  was  improperly  tulmit- 
ted  in  the  trial  of  an  action  to  quiet  title  to  real  estate,  whore  de- 
fendant held  title  under  a  tax  deed  and  a  deed  from  one  claiming  a 
life  interest  in  the  real  estate,  and  had  not  filed  an  atBruiative 
y)leading  under  t)ie  oc^oupying  claimant's  act  to  recover  for  the 
improvements  and  taxes.  ,  lb. 

BAILBOADS — Action  by  railroad  company  to  restrain  a  city  from 

paving  a  portion  of  its  right  of  way  claimed  by  defendant  as  part 

of  a  street,  see  Dedication,  5;  Baltimore,  etc.,  R.  Co.  v.  City  of 

Seymour,  17. 

1.  Fires.  —  Evidence.  —  Negligence.  —  In  an  action  for  damages  for 
the  destruction  of  property  by  fire  escaping  from  defendant's 
railroad,  plaintiff  is  not  required  to  prove  by  direct  evidence  that 
the  fire  started  on  its  right  of  way,  and  that  defendant  was  negli- 
gent in  permitting  the  fire  to  escape  therefrom. 

Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horseshoe  Co.,  022. 
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2.  Pirea, — Negligence, — Where  a  railroad  oompany  permitted  dry 
grass  and  weeds  and  other  oombnstible  material  to  aocumulate  upon 
its  right  of  way,  it  is  liable  for  damages  to  property  caused  by  fire 
spreading  therefrom,  although  it  had  no  knowledge  of  the  ezistenoe 
of  the  fire.  /b. 

B.  CcmstructUm  of  Side-Trctck.—Care  of. ^Contract. — ^A  contract 
between  '  a  railroad  and  manufacturing  company  for  the 
construction  of  a  sidetrack  to  the  f actoiy,  wherein  tne  manufactur- 
ing company  agreed  *'  to  exercise  the  greatest  care  in  the  manage- 
ment of  the  sidmg  herein  provided  for;  to  prevent  cars  or  other  ob- 
structions from  getting  out  upon,  or  too  close  to,  the  main  or  other 
tracks;  to  secure  the  safe  closmg  and  locking  of  the  main  switch  or 
switches,  and  to  keep  the  inner  safety  switch  in  proper  position  ; 
also  to  use  such  means  and  care  j^enerally  as  will  tend  to  avoid  acci- 
dents of  any  kind,"  did  not  require  the  manufacturing  company  to 
keep  the  tracks  belonging  to  the  railroad  company  clear  of  rubbish 
and  combustible  material.  lb, 

\,  Liability  for  Injury  of  Liceneee. — A  mere  licensee  injured 
in  the  dark  by  falling  into  a  pit  while  crossing  certain  prem- 
ises of  a  railroad  company  cannot  recover  damages  of  such  com- 
pany, unless  the  injury  is  shown  to  be  wilful  on  the  part  of  the 
company.  Lingenfelier  v.  Baliimore,  etc.,  R.  Co.,  49. 


Sale  of  Mortgaged  Proj>erty. — Transfer  of  lAene. —  Prioriiiea, — 
Where,  after  rendering  judgment  and  decree  foreclosing 
mortgages,  the  court  ordered  the  mortgaged  property  sold  by  a  re- 
ceiver without  8i)ecifloally  directing  that  the  property  should  be  sold 
to  pay  off  the  adjudged  liens,  the  liens  are  extinguished  in  the 
property,  and  transferred  to  the  fund  arising  therefrom,  and  the 
allowance  of  a  claim  not  shown  to  be  entitled  to  priority,  filed  by  an 
intervener  after  the  receiver's  sale,  in  preference  to  the  adiudicated 
liens,  was  erroneous,  although  the  adjudged  lienors  dia  not  file 
claims  with  the  receiver  after  the  sale. 

MueUer  v.  StineaviUe,  etc..  Stone  Co.,  £30, 

BOABS— See  Highwats. 

BOAD  8T7FEBVI80B— May  be  comi>elled  by  mandate  to  remove 
obstructions  in  public  highway.  See  Highways,  4;  Martina. 
Marks,  549. 

BOBBEBY — One  may  be  properly  convicted  of  laroeny  under  an 
indictment  charging  robbery.*  See  Criminal  Law,  8;  Dujfy  v. 
State,  250. 

SALES— See  Vendor  and  Purohaber. 

Bill  of  Sale. — Becord. — A  bill  of  sale  evidencing  the  sale  of  personal 
property  need  not  be  recorded  where  the  property  is  delivered  to 
the  purchaser.  Owens  v.  Oascho,  2S5. 

SCHOOL  TBUSTEES— Failure  to  qualify  within  the  tune  fixed  by 
statute,  see  Officers,  1 ;  Minnick  v.  State,  ex  rel.,  S79. 


1.  Prisoner. — Taking  Photograph. — Damages. — A  sheriff  may  take 
the  photograph  of  a  prisoner,  ascertain  his  height,  weight,  name, 
resioence,  place  of  birth,  occupation,  and  the  color  of  his  eyes, 
hair,  and  beard,  if  he  deem  it  necessary  to  secure  his  safe  keeping. 
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or  to  recapture  him  more  readily  should  he  escape,  without  becom- 
ing liable  in  damages  therefor,  where  no  force  or  violence  was 
used.  State,  ex  reZ.,  v.  Clauameierj  699. 

2.  Circulating  Photograph  and  Description  of  Prisoner. — lAahUity 
on  OffleitU  Bond. — A  sheriff  in  sending  out  photographs  and  de- 
scriptions of  a  prisoner  in  his  custody  to  pobce  departments  and 
individuals  is  not  acting  in  an  official  capacity  and  is  not  liable  on 
his  official  bond  therefor.  Ih. 

BLOiNATZTRE — To  a  contract  for  the  construction  of  a  church  build- 
ing, see  CJoNTBACTS,  6;  Bird  v.  St.  John's  Episcopal  Churchy  138. 
Of  judge  to  the  special  finding  of  facts,  see  Special  Finding,  5,  6; 
Martin  t.  Marks,  649, 

SliANDEB — ^The  Marion  Superior  Court  has  no  jurisdiction  of 
actions  for  slander.  See  Fobmbb  Adjudication;  McCarty  v. 
Kinsey,  447. 

SPECIAL  FINDIKGh- 

1.  Injunction, — Obstruction  of  Highway. — In  an  action  to  recover 
damages  for  the  obstruction  of  a  highway  adjoining  plaintiffs' 
premises  and  enjoining  its  continuance,  it  was  not  neoeesarv  or 
proper  for  the  court  to  find  the  'amount  the  real  estate  was  dam- 
aged by  the  obstruction  on  the  theory  that  it  was  permanent. 

Martin  v.  Marks,  649. 

2.  RaUroads.-— Right  of  Way, — Title, — Injunction. — In  an  action 
by  a  railroad  company  to  enjoin  other  companies  from  approDria- 
tmg  its  right  of  wav,  a  finding  that  the  origmal  owner  of  the  land 
platted  same,  and  the  land  in  question  appeared  by  the  plat  to  be  a 
street,  does  not  overcome  other  findings  showing  plaintiff  to  be  the 
owner  in  fee  of  the  land,  where  it  was  not  shown  that  the  street 
was  ever  accepted  by  the  public,  and  the  street  was  never  used, 
opened  or  improved,  and  could  not  be,  on  account  of  the  topog^- 
phy  of  the  place.         Peoria,  etc.,  B.  Co.  v.  Attica,  etc.,  B.  Co.,  £18. 

8.  Evidence.— A.  finding  as  to  the  distance  defendant's  fence  en- 
croached upon  the  highway  will  not  be  disturbed  on  appeal,  al- 
though no  witness  testified  to  the  exact  distance  found  by  the  court, 
where  the  distance  found  was  within  those  testified  to  by  the 
witnesses.  Martin  v.  Marks,  649. 

4.  Evidence. — Highways.— Obstruction.— K  finding  in  an  action  to 
enjoin  the  obstruction  of  a  highway  with  a  fence  that  by  reason  of 
the  obstructfon  ingress  and  egress  to  and  from  plaintiffs'  premises 
was  more  difficult  and  dangerous,  and  required  more  time  m  effect- 
ing a  passage  through  the  gateway  is  sustained  by  evidence  that 
in  driving  out  of  the  gate  the  horses  were  not  disposed  to  approach 
near  the  new  fence  on  account  of  the  barbed  wire  along  the  top 
thereof,  that  one  had  to  drive  carefully,  and  back,  to  get  through 
the  gate  into  the  highway  without  cramping  the  wagon,  and  that 
they  broke  corners  off  of  hay  ladders  in  going  in,  and  often  had  to 
lift  the  end  of  the  wagon  over  to  get  in.  lb. 

5.  Signature  of  Jiidge.— The  signature  of  the  judge  to  the  con- 
clusions of  law  following  immediately  after  the  special  finding  of 
facts  constitutes  a  sufficient  signing  of  the  special  finding  of  facts, 
where  the  record  shows  that  the  conclusions  of  law  and  special 
finding  of  facts  oonstituted  one  written  instrument.  lb. 
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6.  Failure  of  Judge  to  Sign. — Venire  De  Novo. — The  failure  of  the 
trial  judge  to  sign  the  special  finding  of  facts  is  not  g^round  for  a 
venire  de  novo^  since  under  such  circumstances  the  finding  will 
he  treated  as  a  general  finding.  Jb. 

SPECIAL  JUDGE— Ohjections  to  the  competencj  of  a  special  judpre 
must  he  made  at  the  time,  or  the  right  to  object  thereto  will  be 
waived.  See  Appeal  and  Error,  54;  Ripley  v.  Mutual  Home^ 
etc.,  Assn.,  155. 

SPECIAL  VEBDICT— 

1.  Judgment.  —  Personal  Injuries. — Municipal  Corporations.  —  A 
special  verdict  in  an  action  against  a  city  for  personal  injuries 
found  that  the  city  by  its  workmen  and  agents  removed  certain 
wooden  hitching-posts  along  the  line  of  a  public  street*  and  left 
a  hole  from  two  to  four  feet  deep,  and  one  foot  wide,  with  per- 
pendicular walls,  unguarded,  in  front  of  the  store  in  which  plain- 
tiff was  employed ;  that  plaintiff  while  walking  from  the  store  to 
the  street,  after  dark,  for  the  purpose  of  entering  a  carriage  to  go 
home,  not  knowing  of  the  existence  of  the  hole,  stepped  into  it,  and 
was  injured.  Held,  that  judgment  was  properly  rendered  in  favor 
of  plaintiff  on  the  special  verdict.         City  of  Oishen  v.  Alford,  56\ 

2.  Railroads. — Fires. — Damages. — A  finding  in  an  action  for  dam- 
ages for  the  destruction  of  property  by  fire  communicated  from 
defendant's  railroad,  that  defendant  permitted  dry  weeds  and  grass 
and  other  combustible  material  to  be  and  remain  upon  its  right  of 
way  from  which  fire,  dropped  from  defendant's  engines,  spread  to 
plaintiff 's  property,  is  sufficient,  without  a  finding  as  to  the  amount 
and  extent  of  the  combustible  material  permitted  to  accumulate,  or 
that  permitting  the  weeds  and  grass  to  remain  upon  the  track  for 
two  weeks  was  unnecessary,  or  increased  the  hazards  to  plaintiff's 
property.       Pittsburgh,  etc.,  R.  Co,  v.  Indiana  Horseshoe  Co.,  S2J. 

STATUTES — Where  a  drainage  petition  was  filed  prior  to  the  date 
of  the  amendment  of  the  statute  but  no  action  was  taken  thereon 
until  after  the  amendatory  act  took  effect  the  proceeding  was 
properly  had  under  the  amendatory  act.  See  Drains,  18;  Sarber 
V.  Rankin,  2 JO. 

STATUTORY  CONSTRUCTION— For  table  of  statutes  cited  and 
construed,  see  page  xxvii. 

STREET  IMPROVEMENTS— See  Municipal  Corporations. 

When  resolution  for  street  improvement  is  void  in  part,  see  In- 
junction, 1;  Adams  V.  City  of  ShelbyviUe,  407. 

When  street  railroad  re(iuired  to  pave  between  its  tracks,  see 
Street  Ra.ilr()ads;  Cambria  Iron  Co.  v.  Union  Trust  Co.,  291. 

STREET  RAILROADS — When  lien  for  street  improvement  is  par- 
amount to  mortgage,  see  Mortgages,  3,  4 ;  Cambria  Iron  Co.  v. 
Union  Trust  Co.,  21)1. 
Franchises. —  Street    Improvements. —  Pavbig  Between  Tracks. —  A 
franchise  granting  a  street  railway  company  the  right  to  oc<;upy  the 
streets  of  a  city  conditioned  that  the  street  between  the  tracks 
shall  be  paved  •*  wlien  and  as  the  street  may  be  paved,"  requires 
the  mil  way  company  to  pave  the  space  between  its  tracks  when 
the  street  is  paved.  I  b. 
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TAXATION— 

1.  Xational  Bank  Stock.^ Deduction  of  Indebtedness  of  Shareholder, 
— The  owmer  of  stock  in  a  national  bank  is  not  entitled  to  a  deduc- 
tion of  his  bona  fide  indebtedness  from  the  assessed  valuation  of 
his  stock  for  the  purpose  of  taxation. 

First  Nat  Bank  v.  Turner,  Treas.,  456, 

9.  Executors  and  Administrators. — Failure  to  Pay  Taxes. — Duty  of 
County  Treasurer. — The  provision  of  §8587  Burns  1894  requiring  the 
county  treasurer  to  report  to  the  court  the  delinquency  of  an  ex- 
ecutor or  administrator  in  the  payment  of  taxes  due  from  the  estate 
is  imperative,  but,  in  so  far  as  tlie  statute  prescribes  the  time,  it  is 
directory  only.  Gallup,  Ex. ,  v.  Schmidt,  Treas. ,  196. 

8.  Placing  Omitted  Property  on  Tax  Duplicate. — Notice. — No n resi- 
dence.— Constitutional  Law. — Section  8560  Burns  1894  providing 
notice  to  property  owners  by  county  auditor  of  intention  to  add 
omitted  property  to  tax  duplicate  is  not  unconstitutional  for  failure 
to  provide  notice  to  nonresidents,  since  such  assessment  is  not  final 
and  the  nonresident  is  not  deprived  of  his  day  in  court.  lb. 

4.  Assessment  of  Omitted  Property  by  County  Auditor. — Correction 
by  Court. — Where  the  county  auditor  in  placing  omitted  property 
on  tlie  tax  duplicate  for  taxation  deducted  therefrom  an  amount 
which  would  produce  an  amount  voluntarily  paid  by  testator's 
executor,  the  court  erred  in  again  deducting  such  sum  from  the 
amount  assessed  against  the  estate  by  the  auditor,  since  if  the  as- 
sessment was  improper  it  should  have  been  set  aside  in  toto.        lb. 

6.  Executors  and  Administrators. — Nonresidence. — Notice. — Consti- 
tutional Law. — An  executor  residing  in  another  state,  who  was 
present  and  served  with  notice  of  intention  of  county  auditor  to 
add  to  the  tax  duplicate  omitted  property  belonging  to  the  estate, 
under  the  provisions  of  §8560  Burns  1894,  cannot  assail  the  con- 
stitutionality of  said  section  on  the  ground  that  it  attempts  to 
provide  for  the  assessment  and  taxation  of  omitted  property  owned 
by  nonresidents  of  the  State,  without  affording  such  nonresident 
notice  or  a  day  in  court.  lb. 

6.  Placing  Omittted  Property  on  Tax  Duplicate. — Notice. — Exeaitors 
and  Administrators. — Nonresidence. — The  official  residence  of  an 
executor,  so  far  as  the  taxation  and  administration  of  the  assets  of 
the  estate  are  concerned,  is  in  the  county  of  his  appointment,  and 
a  notice  to  appear  before  the  county  auditor  and  otiow  cause  why 
property  of  the  estate  should  not  be  added  to  the  tax  duplicate, 
under  §8560  Burns  181)4,  is  not  void  for  the  reason  that  the  execu- 
tor resided  in  another  state.  lb. 

7.  Assessment  of  Omitted  Property  by  County  Auditor. — Penalties. 
— Under  the  tax  statutes  penalties  and  interest  can  only  be  im- 
posed for  the  nonpayment  of  taxes  after  the  property  has  been 
placed  upon  the  tax  duplicate,  and  there  is  no  authority  for  adding 
the  penalty  and  interest  to  omitted  property  placed  upon  tlie  tax 
duplicate  by  the  county  auditor  which  would  have  accrued  if  the 
property  had  be(»n  placed  on  the  tax  duplicates  at  the  proper  time 
and  the  taxes  not  paid.  lb. 

8.  Assessm<^nt  of  Omitted  Property  by  County  Auditor. — In  a  pro- 
ceeding by  the  county  auditor  to  place  omitted  property  of  tes- 
tator on  the  tax  duplicate  for  taxation,  under  the  provision  of 
§8531  et  seq.  Burns  1894,  it  appeared  that  testator  from  1881  to  the 
time  of  his  death  in  1893  had  been  in  the  banking  business,  loan- 
ing money  and  dealing  in  bonds;  that  during  this  time  it  did  not 
appear  that  he  made  or  lost  any  large  sum  of   money,  and  he 
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annually  returned  personal  proportj  for  taxation  Tarying  from 
$14,000  to  124,000.  At  the  time  of  his  death  he  left  a  personal 
estate  of  taxable  property  appraised  at  1383,006.46.  The  executor, 
who  was  the  brother  of  testator,  and  practically  his  sole  benefi- 
ciary, refused  to  produce  testator's  books  and  accounts,  and  the 
auditor  made  an  assessment  of  omitted  property,  taking  the  amount 
returned  by  the  executor  as  a  basis,  and  aed  ucted  five  per  cent,  as  the 
probable  net  annual  increase,  and  the  result  thug  reached  he  took 
as  the  true  amount  for  1892.  and  from  this  he  deducted  five  percent, 
and  took  the  result  as  the  correct  amount  for  1891,  and  so  on  back 
to  1881.  Held,  that  the  assessment  made  by  the  auditor  will  be 
presumed  to  be  correct,  and  will  not  be  overthrown  in  the  absence 
of  the  preponderance  of  the  evidence  to  the  contrary.  Jb. 

TAX  TITLE — Title  acquired  by  tax  deed  is  not  destroyed  by  the 
grantee  accepting  a  deed  to  the  property  from  one  claiming  a  life 
interest  therein  r  Dor  en  v.  Lupton,  396. 

TENANTS  BY  SNTOtETIES— Deed  to  husband  and  wife  "joint- 
ly," see  Husband  ajo)  Wipe,  1 ;  Simons  v.  Bollinger,  83, 
When  wife  will  be  estopped  from  denying  the  validity  of  a  mort- 
gage executed  upon  lands  held  as  tenants  by  entireties,  see  Hus- 
band AND  Wife,  8;  Qovemment  Building,  etc.,  Institution  v. 
Denny,  S61. 
When  mortgage  on  lands  held  by  husband  and  wife  as  tenants  by 
entireties  is  voidable,  see  MoRTOAaES,  1,  2;  Ahicht  v.  Searla,  59 j^ 

TIPPECANOE  SUPEBIOB  COTTBT— Has  power  to  issue  writs  of 
mandate  and  prohibition.    See  Courts,  3;  Martin  v.  Marks,  549, 

TBADE  SECBST— When  employe  will  be  enjoined  from  using  a 
trade  secret,  see  Master  and  Servant,  4,  5;  Wesiervelt  v.  Nat- 
ional  Paper,  etc,  Co.,  673. 


*  Injunction. — Complaint. — Averment  as  to  Oumership  of  Property 
—A  complaint  in  an  action  to  enjoin  defendant  from  trespassing 
upon  certain  described  property,  alleging  that  plaintiff  purchased 
the  property  from  the  owner,  and  has  ever  since  owned  and  occu- 
pied the  same,  is  a  sufficient  averment  of  the  kind  and  extent  of 
plaintiff's  title  as  against  an  objection  made  for  the  first  time  after 
judgment.  Peoria,  etc.,  R.  Co,  v.  Attica,  etc.,  R,  Co,,  HIS, 

3.  Iiyunction.  —  Complaint.  —  Railroads  —  A  railroad  company, 
having  purchased  a  canal  and  constructed  its  tracks  along  the 
tow-path  of  same,  may  maintain  an  action  to  enjoin  other  rail- 
road companies  that  had  maintained  a  bridge  over  the  canal  from 
app|ropriating  the  tow-path  under  the  bridge  on  an  allegation  that 
plaintiff  was  the  owner  and  in  possession  of  the  land  and  space 
under  the  bridge,  and  that  defendants,  forcibly  and  without  right, 
were  attempting  to  appropriate  the  same  permanently  to  their  own 
use  to  the  exclusion  of  plaintiff.  lb, 

3.  Heading, — Title  to  Property. — A  complaint  in  an  action  to  en- 
join defendants  from  trespckssing  upon  canal  property  alleged  to  be 
owned  by  plaintiff,  which  discloses  that  defendants,  since  a  time 
prior  to  the  abandonment  of  the  operation  of  the  canal,  have  main- 
tained a  bridge  over  the  property,  does  not  amount  to  an  admission 
of  a  superior  title  in  defendants  to  the  ground  under  the  bridge.    lb. 
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TUAL— See  Instructions;  Interbogatoribsto  Jury;  Misoonduot 
OP  Counsel;  New  Trial;  Practtice;  Special  Finding;  Special 
Verdict;  Verdict. 

1.  Admission  of  Evidence, — It  is  within  the  discretion  of  the  court 
to  admit  original  testimony  after  the  evidence  and  arg^ument  have 
been  closed,  and  a  cause  will  not  be  reversed  for  that  reason  un- 
less it  clearly  appears  that  such  discretion  was  abused. 

Eoush  V.  Boush,  56S. 

2.  Misconduct  of  Juror. — Appeal. — Where  the  question  of  alleged 
misconduct  of  a  juror  was  tried  in  the  court  below  upon  affidavits 
and  counter  affidavits,  it  will  be  presumed  on  appeal  that  the  de- 
cision of  the  trial  court  was  correct.      Stevens  v.  Leonard,  Ex.,  67* 

TBUBTS — The  anti-trust  law  of  1897  is  prospective,  mid  does  not  ap- 
ply to  contracts  entered  into  before  the  law  took  e£fect. 

Sterling  Remedy  Co,  v.  Wyckoff,  4S7, 

VENDOB  AND  FUB0HA8BB— See  Salb& 

In  an  action  to  set  aside  conveyance  of  real  estate  procured  by  fraud, 

see  Fraud,  2,  3;  Rohrof  v.  Schulte,  18S. 

Vendor^  Liens.— Husband  and  Wife.—Principal  and  Agent. — The 
purchaser  of  real  estate  at  an  executor's  sale  procured  the  receipt  of 
plaintiff ,  an  heir  And  beneficiary,  for  the  amount  of  her  interest  in 
the  estate,  under  the  agreement  that  he  would  pay  the  amount 
thereof  to  her  with  interest,  or  would  deed  her  part  of  the  real 
estate  in  payment  thereof,  which  receipt  the  executor  accepted  in 
lieu  of  that  amount  of  the  purchase  money.  The  purchaser  sold  the 
land  to  F,  whose  husband  as  her  agent  had  actual  notice  of  plaintiff's 
claim  before  the  deed  was  made  and  before  any  part  of  the  purchase 
money  was  paid.  Held,  that  the  agreement  giving  the  original 
purchjAser  the  option  of  paying  the  purchase  money  in  land  did  not 
prevent  the  enforcement  of  plaintiff's  lien,  and  that  the  land  was 
subject  to  said  lien  in  the  hands  of  the  last  purchaser. 

Forsythe  ▼.  Brandenburg,  588. 

VSNIBB  DB  NOVO— The  failure  of  the  trial  judge  to  sign  the 
special  finding  of  facts  is  not  ground  for  venire  de  novo.  See 
Special  FntDiNO,  6;  Martin  v.  Marks,  549. 

VENX7B— Payment  of  costs  is  a  condition  precedent  to  the  right  of 

change  of  venue  in  actions  before  justices  of  the  peace. 

State,  ex  rd.,  v.  Nickerson,  439, 

VEBDIOT— See  Special  Verdict. 

Answers  to  interrogatories  cannot  be  aided  by  any  presumptions  or 

intendments  as  against  a  general  verdict.      Roush  v.  Roush,  562. 

When  verdict  does  not  specify  the  particular  offense,  it  will  be 

deemed  a  finding  of  guilty  of  the  highest  offense  charged.    See 

Criminal  Law,  10;  Siple  v.  State,  647. 

Easements: — Quieting  Title.— A  verdict  in  an  action  to  quiet  title 
to  an  easement  in  a  way,  and  to  remove  obstructions  placed 
there  by  defendants,  that  the  jury  find  for  the  plaintiff,  that 
said  obstruction  should  be  removed  and  plaintiff's  easement  in  the 
alley  quieted,  and  that  they  find  against  defendants  on  their  cross- 
complaint,  is  a  general  verdict,  determining  all  of  the  material  is- 
sues in  favor  of  plaintiff.  Roush  v.  Roush,  562, 
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WAIV£R— Assignments  of  error  which  are  not  discussed  are  waived. 
Smith  V.  State f  107;  Jones  v.  Mayney  40O;  Pittsburgh,  etc,  B.  Co. 
V.  Hawks,  547. 
By  failure  to  argue  in  original  brief  errors  assigned  on  appeal,  see 
Appeal  and  Error,  24;  Gates  t.  Baltimore,  etc.,  R.  Co.,  338. 

WILLS— Probate  of  will  in  wrong  county,  see  Jut>OMENTS,  5;  Cun- 
ningham V.  Tuley,  270, 

1.  Revocation  by  Execution  of  Inconsistent  Will. — The  execution  of 
a  will  inconsistent  with  a  former  will  executed  by  the  testator 
operates  to  revoke  the  first  will.  Kern  v,  Kern,  iii). 

2.  Revocation. — Revival. — Lost  Will. — Where  a  will  has  been  re- 
voked by  the  execution  of  a  second  will,  and  upon  the  deiith  of 
the  testator  the  second  will  cannot  be  found,  the  fact  that  tlie 
first  will  is  found  in  a  conspicuous  place  with  valuable  papers  does 
not  constitute  a  republication  and  revival  of  the  first  will.  lb. 

8.  Testamentary  Capacity. — The  fact  that  the  testator  was,  at  the 
time  of  making  his  will,  suffering  great  pain,  did  not  take  away  his 
testamentary  capacity.  Stevens  v.  Leonard,  Ex.,  67. 

4.  Undue  Lifluence. — The  fact  that  some  of  the  relatives  ignored  by 
a  testator  in  his  will  were  poor  is  of  itself  of  little  weight  in  deter- 
mining whether  undue  influence  was  exercised  over  the  testator.  lb. 

6.  Undue  Influence.  —  Trial.  —  Instruction.  —  The  complaint,  in  a 
suit  to  contest  a  will,  charged  that  such  will  was  invalid  upon  the 
ground  of  the  unsoundness  of  mind  of  testator,  and  also  for  undue 
influence  in  the  execution  thereof.  Upon  the  trial  there  was  no 
evidence  that  the  execution  of  the  will  was  procured  by  undue 
influence.  Held,  that  it  was  not  error  for  the  court  by  proper 
instruction  to  withdraw  from  the  jury  the  question  of  undue 
influence.  lb. 

6.  Undue  Influence, — Evidence. — Where,  on  the  trial  of  an  action 
to  contest  a  will,  it  was  contended  by  plaintiff  that  the  testator's 
antipathy  for  his  brother  was  without  substantial  foundation,  but 
was  due  to  an  insane  delusion,  it  was  proper  to  admit  evidence  in 
contradiction  thereof  showing  that  such  brother  had  stated  to  a 
crowd  that  testator  in  his  lifetime  had  improved  every  opportunity 
to  take  advantage  of  his  brothers,  and  had  robbed  them,  although 
it  was  not  shown  that  testator  had  knowledge  of  such  statement 
before  making  his  will.  lb, 

7.  Subscribing  Witness.  —  Instruction. — An  instruction  that  "a 
person  who  attaches  his  name  as  a  witness  to  a  testamentary  instru- 
ment impliedly  certifies  that  the  testator  is  of  sound  mind,  and 
while  the  law  will  subsequently  permit  him  to  testify  to  the  con- 
trary, because  the  truth,  if  such  it  be,  should  be  learned,  yet  the 
jury  trying  the  case  may  consider  the  fact  of  such  implied  contra- 
diction in  weighing  his  testimony,"  is  a  correct  statement  of  the 
law,  and  is  not  an  invasion  of  the  province  of  the  jury.  lb, 

WITlfESSES—Evidence  of  attempts  on  the  part  of  accused  to  bribe 
or  intimidate  witnesses  may  be  considered  in  determining  the 
guilt  or  innocence  of  defendant.  See  Crdomal  Law,  48; 
Keesier  v.  State,  S4$, 
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